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THE GENERAL ASSEMBLY OF PENNSYLVANIA

HOUSE BILL
No. 2100 *%5”

I NTRODUCED BY MAHER AND Mcl LHI NNEY, OCTOBER 29, 2001

REFERRED TO COW TTEE ON STATE GOVERNMENT, OCTOBER 29, 2001

AN ACT

1 Anending the act of June 21, 1957 (P.L.390, No.212), entitled

2 "An act requiring certain records of the Comonwealth and its
3 political subdivisions and of certain authorities and other

4 agenci es perform ng essential governnental functions, to be
5 open for exam nation and inspection by citizens of the

6 Commonweal t h of Pennsyl vani a; authori zing such citizens under
7 certain conditions to make extracts, copies, photographs or

8 phot ostats of such records; and providing for appeals to the
9 courts of common pleas,” further providing for definitions,
10 for exam nation and inspection and for extracts, copies or

11 photostats; providing for denial of access to public records,
12 for redaction, for response to requests for access and for

13 final agency determ nations; further providing for appeal

14 fromdenial of right; and providing for court costs and

15 attorney fees, for penalty and for inmunity.

16 The General Assenbly of the Conmonweal th of Pennsyl vani a

17 hereby enacts as foll ows:

18 Section 1. Sections 1 and 2 of the act of June 21, 1957

19 (P.L.390, No.212), referred to as the Right-to-Know Law, are
20 anended to read:

21 [Section 1. In this act the following terns shall have the
22 follow ng neanings:]

23 Section 1. Definitions.

24 The foll owi ng words and phrases when used in this act shal




© o0 N oo o A~ wWw N P

N ORNN N RN NN N NN R B P B R R R R R
© O N o U~ W N B O © 0 N 0o o M W N B O

30

have the neani ngs given to themin this section unless the

context clearly indicates ot herw se:

[(1)] "Agency." Any office, departnent, board or conm ssion

of the executive branch of the Commonweal th, any political

subdi vi si on of the Conmonweal th, the Pennsyl vania Turnpi ke

Commi ssion, the State System of Hi gher Education or any State or
muni ci pal authority or simlar organization created by or
pursuant to a statute which declares in substance that such
organi zation perforns or has for its purpose the performance of
an essential governnmental function.

[(2)] "Public [Record] record.” Any account, voucher or
contract dealing with the receipt or disbursenent of funds by an
agency or its acquisition, use or disposal of services or of
supplies, materials, equipnent or other property and any m nute,
order or decision by an agency fixing the personal or property
rights, privileges, imunities, duties or obligations of any
person or group of persons: Provided, That the term "public
records” shall not mean any report, comrunication or other
paper, the publication of which would disclose the institution,
progress or result of an investigation undertaken by an agency
in the performance of its official duties, except those reports
filed by agencies pertaining to safety and health in industrial
plants; it shall not include any record, docunent, naterial,
exhi bit, pleading, report, nenorandum or other paper, access to
or the publication of which is prohibited, restricted or
forbi dden by statute | aw or order or decree of court, or which
woul d operate to the prejudice or inpairnment of a person's
reputation or personal security, or which would result in the
| oss by the Commonweal th or any of its political subdivisions or

conmi ssions or State or rmunicipal authorities of Federal funds,
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excepting therefrom however the record of any conviction for any
crimnal act.

"Requester." Any citizen of this Commpnweal th who requests

access to public records.

"Response." Access to a public record or an agency's witten

notice granting, denying or partially granting and partially

denyi ng access to a public record.

[Section 2. Every public record of an agency shall, at
reasonabl e times, be open for exam nation and inspection by any
citizen of the Commonweal th of Pennsyl vani a. ]

Section 2. Access to public records.

(a) GCeneral rule.--Unless otherwi se provided by |aw, a

public record shall be accessible for inspection and copyi ng by

a requester in accordance with this act. A public record shal

be provided to a requester in the medi umrequested if the public

record is maintained in that nedium otherwise, it shall be

provided in the nmediumin which it is nmaintained. Public records

shall be avail able for access during the regul ar busi ness hours

of an agency.

(b) Requests.--An agency nmy require a request for access to

be in witing or by electronic neans. An agency shall have

avai l able fornms, which may be used to nmake requests for access.

(c) Electronic access.--In addition to the requirenents of

subsection (a), an agency may nake its public records avail abl e

through a publicly accessible Wrld Wde Wb site.

(d) Creation of a public record.--Wen responding to a

request for access, an agency shall not be required to create a

public record which does not currently exist or to conpil e,

mai ntain, format or organi ze a public record in a manner in

whi ch the agency does not currently conpile, nmaintain, format or
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organi ze the public record.

(e) Production of a public record.--Notw thstandi ng

subsections (a) and (d), if a public record is only maintai ned

el ectronically, an agency shall, upon request, make the public

record avail abl e on paper when responding to a request for

access in accordance with this act.

Section 2. Section 3 of the act is repeal ed.
Section 3. The act is anmended by addi ng sections to read:

Section 3.1. Deni al of access to public records.

An agency nmay not deny a requester access to a public record

due to the intended use of the public record by the requester.

Secti on 3. 2. Redacti on.

If an agency deternines that a public record contains

i nformati on which is subject to access as well as information

which is not subject to access, the agency's response shal

grant access to the informati on which is subject to access and

deny access to the information which is not subject to access.

If the information which is not subject to access is an i nteqral

part of the public record and cannot be separated, the agency

shall redact fromthe public record the informati on which i s not

subj ect to access and the response shall grant access to the

i nformati on which is subject to access. The agency may not deny

access to the public record if the informati on which i s not

subject to access is able to be redacted. Infornmati on which an

agency redacts in accordance with this subsection shall be

deened a deni al under section 3. 3.

Secti on 3. 3. Response to requests for access.

(a) GCeneral rule.--Upon receipt of a witten request for

access to a public record, an agency shall make a good faith

effort to respond as pronptly as possi bl e under the
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ci rcunstances existing at the tine of the request, but shall not

exceed ten business days fromthe date the agency recei ves the

request for access. Except as provided in subsection (b), if the

agency fails to provide the response within ten busi ness days of

the agency's recei pt of the request for access, the request for

access shall be deened deni ed.

(b) Exception.--Upon receipt of a witten reqguest for access

to a public record, if an agency determ nes that one of the

foll ow ng appli es:

(1) the request for access requires redacti on of a

public record in accordance with section 3.2;

(2) the request for access requires the retrieval of a

public record stored in a renpote | ocati on;

(3) atinely response to the request for access cannot

be acconpli shed due to ill ness, vacati on or energency;

(4) a legal reviewis necessary to detern ne whether the

public record is subject to access under this act;

(5) the requester has not conplied with the agency's

policies regardi ng access to public records; or

(6) the requester has not paid the applicable fees or

costs authorized by this act,

t he agency shall provide witten notice to the requester within

ten busi ness days of the agency's receipt of the request for

access. The notice shall include a statenent notifying the

requester that the request for access is being reviewed, the

reason for the review and a reasonable date that a response i s

expected to be provided. If the date that a response i s expected

to be provided is in excess of 60 days, the request for access

shal|l be deened deni ed.

(c) Denial.--1f an agency's response is a denial of a
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request for access, whether in whole or in part, the response

shal | i ncl ude:

(1) A description of the public record requested.

(2) The specific reasons for the denial.

(3) The typed or printed nane, title, business address,

busi ness t el ephone nunber and signature of the public

official or public enpl oyee on whose authority the denial is

i ssued.

(4) The procedure to appeal the deni al of access under

section 3.4.

(d) Certified copies.--If an agency's response grants a

request for access, the agency shall, upon request, provide the

requester with a certified copy of a public record if the

requester pays the applicabl e fees.

Secti on 3. 4. Fi nal agency determ nati on.

(a) Filing of exceptions.--If a request for access is

deni ed, the requester may file exceptions with the head of the

agency denying the request for access within 15 busi ness days of

the mailing date of the agency's response. The excepti on shal

state all grounds upon which the reqguester asserts that the

public record is an accessi ble public record and shall rebut any

grounds stated by the agency for del ayi ng or denyi ng the

(b)Y Determ nation.--The agency head or his desi gnee shal

make a final determ nation regardi ng the exceptions within 30

days of the mailing date of the exceptions. Prior to i ssuing the

final determ nation regardi ng the exceptions, the agency head or

hi s desi gnee may conduct a hearing. The determ nation shall be

the final order of the agency. |If the agency head or his

desi gnee determ nes that the agency correctly deni ed the request
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for access, the agency head or his designee shall provide a

witten explanation to the requester of the reason for the

Section 4. Section 4 of the act is anended to read:

[Section 4. Any citizen of the Comonweal th of Pennsylvani a
denied any right granted to himby section 2 or section 3 of
this act, nmay appeal from such denial. If such court determ nes
that such denial was not for just and proper cause under the
terms of this act, it may enter such order for disclosure as it
may deem proper. ]

Section 4. Appeal.

(a) Petition.--Wthin 30 days of the nmailing date of a final

deterni nati on of a Conmmbnweal th agency affirm ng the deni al of

access, a requester nay file a petition for review or other

docunent as m ght be required by rule of court with the

Commpnweal th Court. Wthin 30 days of the mailing date of a

final determ nati on of any other agency affirm ng the deni al of

access, a requester nay file a petition for review or other

docunent as m ght be required by rule of court with the court of

commpn pleas for the county where the agency's office or

facility is | ocated.

(b) Record.--The record before a court shall consist of the

request:; the agency's response; the requester's exceptions; the

hearing transcript, if any; and the agency's fi nal

det er m nati on.

Section 5. The act is anmended by addi ng sections to read:

Section 4.1. Court costs and attorney fees.

(a) GCeneral rule.--1f a court reverses an agency's fi nal

deternination, the court may award reasonabl e attorney fees and

costs of litigation, or an appropriate portion thereof, to a
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requester if the court finds either of the foll ow ng:

(1) the agency willfully or with wanton di sregard

deprived the requester of access to public records subject to

access under the provisions of this act; or

(2) the exenptions, exclusions or defenses asserted by

the agency in its final determ nati on were not based on a

reasonabl e i nterpretati on of | aw.

(b)Y Sanctions for frivolous requests or appeals.--If a court

affirnse an agency's final determ nation, the court nay award

reasonabl e attorney fees and costs of litigation, or an

appropri ate portion thereof, to the agency if the court finds

that the | egal challenge to the agency's final deterni nati on was

frivol ous or brought w thout substantial justification. The

court inits discretion also may enter an order barring the

requester from maki ng future requests or filing future appeal s

under this act if the requester has repeatedly nmade fri vol ous

requests or filed frivol ous appeals under this act and it finds

that an award of attorney fees and costs is likely to be

insufficient to deter future frivol ous requests or appeals.

Secti on 5. Penal ty.

An i ndi vidual of an agency who violates this act with the

i ntent and purpose of violating this act conmits a summary

of fense and shall, upon conviction, be sentenced to pay a fine

of not nore than $100 pl us costs of prosecution.

Secti on 6. | nmuni ty.

Except as provided in sections 4.1 and 5, no agency, public

official or public enpl oyee shall be liable for civil or

crimnal damages or penalties resulting fromthe rel ease or

failure to release information in accordance with this act or

for failure to conply with this act.
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1 Section 6. This act shall apply to requests for access to

2 public records received by agencies after the effective date of
3 this act.
4

Section 7. This act shall take effect in 60 days.
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