PRINTER S NO. 655

THE GENERAL ASSEMBLY OF PENNSYLVANIA

HOUSE BILL
No. 622 %%

| NTRODUCED BY SERAFI NI, CLARK, M COHEN, ROSS, HARHAI, SEYFERT
AND STABACK, FEBRUARY 22, 1999

REFERRED TO COW TTEE ON JUDI Cl ARY, FEBRUARY 22, 1999

AN ACT

1 Rendering persons who participate in the illegal drug nmarket

2 liable for civil damages; and providing for the recovery of
3 damages, for the joinder of parties, for conparative

4 responsi bility, for contribution among and recovery from

5 mul ti pl e defendants, for standards of proof, for the

6 enforcenment of judgnments and for a statute of limtations.
7
8
9

The CGeneral Assenbly finds and declares as foll ows:

(1) Every community in the country is affected by the

mar keting and distribution of illegal drugs. A vast anount of
10 state and | ocal resources are expended in coping with the
11 financial, physical and enotional toll that results fromthe
12 exi stence of the illegal drug market. Fam lies, enployers,
13 insurers and society in general bear the substantial costs of
14 coping with the marketing of illegal drugs. Drug babies and
15 parents, particularly those of adolescent illegal drug users,
16 suffer significant noneconomc injury as well.
17 (2) Although the crimnal justice systemis an inportant
18 weapon against the illegal drug market, the civil justice

19 system can and nust al so be used. The civil justice system
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can provide an avenue of conpensation for those who have
suffered harmas a result of the marketing and distribution
of illegal drugs. The persons who have joined the ill egal
drug mar ket shoul d bear the cost of the harm caused by that
mar ket in the conmmunity.

(3) The threat of liability under this act serves as an
additional deterrent to a recogni zabl e segnent of the ill egal
drug network. A person who has nondrug-rel ated assets, who
markets illegal drugs at the workplace and who encour ages
friends to becone users, anong others, is likely to decide
that the added cost of entering the market is not worth the
benefit. This is particularly true for a first-tine, casual
deal er who has not yet nade substantial profits. This act
provi des a nechanismfor the cost of the injury caused by
illegal drug use to be borne by those who benefit from
illegal drug dealing.

(4) This act inposes liability against all participants
inthe illegal drug market, including small deal ers,
particularly those in the workplace, who are not usually the
focus of crimnal investigations. The small deal ers increase
t he nunber of users and are the people who becone | arge
deal ers. These snmall dealers are nost likely to be deterred
by the threat of liability.

(5) A parent of an adol escent illegal drug user often
expends consi derabl e financial resources, typically in the
tens of thousands of dollars, for the child s drug treatnent.
State and | ocal governments provide drug treatnent and
rel ated nmedi cal services made necessary by the distribution
of illegal drugs. The treatnent of drug babies is a

consi derabl e cost to State and | ocal governnents. I|nsurers
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pay | arge sunms for nedical treatnment relating to drug

addi ction and use. Enployers suffer |osses as a result of
illegal drug use by enployees due to | ost productivity,

enpl oyee drug-rel ated workpl ace acci dents, enpl oyer
contributions to nmedical plans and the need to establish and
mai nt ai n enpl oyee assi stance prograns. Large enpl oyers,
insurers and state and | ocal governnments have existing | egal
staffs that can bring civil suits against those involved in
the illegal drug market, in appropriate cases, if a clear

| egal mechanismfor liability and recovery is established.

(6) Drug babies, who are clearly the nost innocent and
vul nerabl e of those affected by illegal drug use, are often
the nost physically and nentally damaged due to the existence
of an illegal drug market in a community. For many of these
babi es, the only hope is extensive nedi cal and psychol ogi cal
treatment, physical therapy and special education. Al of
these potential remedi es are expensive. These babies, through
their | egal guardi ans and through court-appoi nted guardi ans
ad litem should be able to recover danages fromthose in the
community who have entered and participated in the nmarketing
of the types of illegal drugs that have caused their
i njuries.

(7) In theory, civil actions for damages for
di stribution of illegal drugs can be brought under existing
| aw. They are not. Several barriers account for this. Under
existing tort law, only those dealers in the actual chain of
distribution to a particular user can be sued. Drug babi es,
parents of adol escent illegal drug users and insurers are not
likely to be able to identify the chain of distribution to a

particul ar user. Furthernore, drug treatnent experts |argely
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agree that users are unlikely to identify and bring suit

agai nst their own deal ers, even after they have recovered,
given the present requirenents for a civil action. Recovered
users are simlarly unlikely to bring suit against others in
the chain of distribution, even if they are known to the
user. A user is unlikely to know other dealers in the chain
of distribution. Unlike the chain of distribution for |egal
products, in which records identifying the parties to each
transaction in the chain are made and shared anong the
parties, the distribution of illegal drugs is clandestine.
Its participants expend considerable effort to keep the chain
of distribution secret.

(8) Those involved in the illegal drug market in a
community are necessarily interrelated and interdependent,
even if their identity is unknown to one another. Each new
deal er obtains the benefit of the existing illegal drug
di stribution systemto nake illegal drugs available to himor
her. In addition, the existing nmarket aids a new entrant by
the prior devel opnent of people as users. Many experts on the
illegal drug market agree that all participants are
ultimately likely to be indirectly related. That is,
begi nning with any one deal er, given the theoretical ability
to identify every person known by that dealer to be invol ved
inillegal drug trafficking, and in turn each of such others
known to them and so on, the illegal drug market in a
community would ultimately be fully reveal ed.

(9) Market liability has been created with respect to
| egitimate products by judicial decision in some states. It
provides for civil recovery by plaintiffs who are unable to

identify the particular manufacturer of the product that is
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claimed to have caused them harm allow ng recovery from al
manuf acturers of the product who participated in that
particul ar market. The market liability theory has been shown
to be destructive of market initiative and product

devel opnent when applied to legitimte markets. Because of
its potential for underm ning markets, this act expressly
adopts a legislatively crafted formof liability for those
who intentionally join the illegal drug market. The liability
established by this act grows out of but is distinct from
existing judicially crafted market liability.

(10) The prospect of a future suit for the costs of drug
treatment nmay drive a wedge between prospective deal ers and
their custonmers by encouraging users to turn on their
deal ers. Therefore, liability for those costs, even to the
user, is inmposed under this act as |long as the user
identifies and brings suit against his or her own deal ers.

(11) Allow ng dealers who face a civil judgnent for
their illegal drug marketing to bring suit against their own
sources for contribution may al so drive a wedge into the
rel ati onshi ps anong sone participants in the illegal drug
di stri bution network.

(12) Wiile not all persons who have suffered | osses as a
result of the marketing of illegal drugs will pursue an
action for damages, at |east some individuals, guardians of
drug babi es, governnent agencies that provide treatnent,

i nsurance conpani es and enployers will find such an action
wort hwhi |l e. These persons deserve the opportunity to recover
their | osses. Sonme new entrants to retail illegal drug
dealing are likely to be deterred even if only a few of these

suits are actually brought.
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Section 1. Short title.
This act shall be known and may be cited as the Drug Deal er
Liability Act.
Section 2. Definitions.
The foll ow ng words and phrases when used in this act shal
have the neanings given to themin this section unless the

context clearly indicates otherw se:
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“I'llegal drug.” A drug whose distribution violates the | aws
of this Commonweal t h.

“I'l'l egal drug market." The support systemof illegal drug-
rel ated operations, fromproduction to retail sales, through
which an illegal drug reaches the user.

“I'l'l egal drug nmarket target community." The area descri bed
under section 9.

"I ndi vidual drug user.” The individual whose illegal drug
use is the basis of an action brought under this act.

"Level 1 offense.” Possession of 1/4 ounce or nore, but |ess
t han four ounces, or distribution of |ess than one ounce of a
specified illegal drug or possession of one pound or 25 plants
or nore, but less than four pounds or 50 plants, or distribution
of | ess than one pound of marijuana.

"Level 2 offense."” Possession of four ounces or nore, but
| ess than eight ounces, or distribution of one ounce or nore,
but | ess than two ounces, of a specified illegal drug or
possessi on of four pounds or nore or 50 plants or nore, but |ess
t han ei ght pounds or 75 plants, or distribution of nore than one
pound, but |ess than five pounds, of marijuana.

"Level 3 offense."” Possession of eight ounces or nore, but
| ess than 16 ounces, or distribution of two ounces or nore, but
| ess than four ounces, of a specified illegal drug or possession
of eight pounds or nore or 75 plants or nore, but |less than 16
pounds or 100 plants, or distribution of nore than five pounds,
but | ess than 10 pounds, of marijuana.

"Level 4 offense.” Possession of 16 ounces or nore or
di stribution of four ounces or nore of specified illegal drug or
possessi on of 16 pounds or nore or 100 plants or nore or

di stribution of 10 pounds or nore of marijuana.
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"Municipality.” A city, borough, incorporated town or
townshi p, or a hone rule municipality other than a county.

"Participate in the illegal drug market." To distribute,
possess with an intent to distribute, conmt an act intended to
facilitate the marketing or distribution of or agree to
di stribute, possess with an intent to distribute or commt an
act intended to facilitate the marketing and distribution of an
illegal drug. The term does not include the purchase or receipt
of an illegal drug for personal use only.

"Person.” An individual, governnental entity, corporation,
firm trust, partnership or incorporated or unincorporated
associ ation existing under or authorized by the laws of this
Commonweal t h, another state or a foreign country.

"Period of illegal drug use." In relation to the individual
drug user, the tinme of the individual's first use of an illegal
drug to the accrual of the cause of action. The period of
illegal drug use is presuned to comrence two years before the
cause of action accrues unless the defendant proves otherw se by
cl ear and convi nci ng evi dence.

"Place of illegal drug activity.” In relation to the
i ndi vi dual drug user, each nunicipality in which the individual
possesses or uses an illegal drug or in which the individual
resi des, attends school or is enployed during the period of the
individual's illegal drug use, unless the defendant proves
ot herwi se by clear and convi nci ng evi dence.

"Place of participation.” 1In relation to a defendant in an
action brought under this act, each nunicipality in which the
person participates in the illegal drug market or in which the
person resides, attends school or is enployed during the period

of the person's participation in the illegal drug market.
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"Specified illegal drug.” Cocaine, heroin or methanphetam ne
and any other drug the distribution of which violates the | aws
of this Comonweal t h.

Section 3. Liability for participation in illegal drug market.

(a) GCeneral rule.--A person who knowi ngly participates in
the illegal drug market within this Cormonwealth is |iable for
civil damages as provided in this act. A person may recover
damages under this act for injury resulting froman individual's
use of an illegal drug.

(b) Law enforcenent investigations.--A |aw enforcenent
of ficer or agency, the Commonwealth or a person acting at the
direction of a |law enforcenent officer or agency or the State is
not liable for participating in the illegal drug market, if the
participation is in furtherance of an official investigation.
Section 4. Recovery of damages.

(a) Who nmay bring action.--One or nore of the foll ow ng may
bring an action for danages caused by an individual's use of an
illegal drug:

(1) A parent, legal guardian, child, spouse or sibling
of the individual drug user.

(2) An individual who was exposed to an illegal drug in
ut ero.

(3) An enployer of the individual drug user.

(4) A nedical facility, insurer, governnental entity,
enpl oyer or other entity that funds a drug treatnent program
or enpl oyee assi stance program for the individual drug user
or that otherw se expended noney on behal f of the individual
drug user.

(5) A person injured as a result of the willful,

reckl ess or negligent actions of an individual drug user.
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(b) Danages.--A person entitled to bring an action under
s section nmay seek danages from one or nore of the follow ng:

(1) A person who knowi ngly distributed or know ngly
participated in the chain of distribution of an illegal drug
that was actually used by the individual drug user.

(2) A person who knowi ngly participated in the illegal
drug market if:

(1) the place of illegal drug activity by the
i ndi vidual drug user is within the illegal drug market
target community of the defendant;

(i1i) the defendant's participation in the illegal
drug nmarket was connected with the sanme type of illegal
drug used by the individual drug user; and

(ti1) the defendant participated in the illegal drug
mar ket at any tine during the individual drug user's
period of illegal drug use.

(c) Recovery.--A person entitled to bring an action under
s section may recover all of the follow ng danages:

(1) Econom c damages, including, but not limted to, the
cost of treatnment and rehabilitation, nmedical expenses, |oss
of econom ¢ or educational potential, |oss of productivity,
absent eei sm support expenses, accidents or injury and any
ot her pecuniary | oss proximtely caused by the illegal drug
use.

(2) Noneconom c damages, including, but not limted to,
physi cal and enotional pain, suffering, physical inpairnent,
enotional distress, medical anguish, disfigurenment, |oss of
enj oynent, | oss of conpanionship, services and consortium and
ot her nonpecuni ary | osses proxi mately caused by an

i ndividual's use of an illegal drug.
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(3) Exenplary damages.
(4) Reasonable attorney fees.
(5) Costs of suit, including, but not limted to,

reasonabl e expenses for expert testinony.

1

2

3

4

5 Section 5. Limted recovery of damages.

6 (a) GCeneral rule.--An individual drug user shall not bring
7 an action for damages caused by the use of an illegal drug,

8 except as otherwi se provided in this subsection. An individual
9

drug user may bring an action for danages caused by the use of

10 an illegal drug only if all of the followi ng conditions are net:
11 (1) The individual personally discloses to narcotics

12 enforcenment authorities, nore than six nonths before filing
13 the action, all of the information known to the individual

14 regarding all that individual's sources of illegal drugs.

15 (2) The individual has not used an illegal drug wthin
16 the six nonths before filing the action.

17 (3) The individual continues to remain free of the use
18 of an illegal drug throughout the pendency of the action.

19 (b) Distribution.--A person entitled to bring an action

20 under this section nmay seek danages only froma person who
21 distributed or is in the chain of distribution of an illegal
22 drug that was actually used by the individual drug user.

23 (c) Recovery.--A person entitled to bring an action under

24 this section may recover only the foll ow ng damages:

25 (1) Econom c damages, including, but not limted to, the
26 cost of treatnment, rehabilitation and nedi cal expenses, | o0ss
27 of econom ¢ or educational potential, |oss of productivity,
28 absent eei sm accidents or injury, and any other pecuniary

29 | oss proximately caused by the person's illegal drug use.

30 (2) Reasonable attorney fees.
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(3) Costs of suit, including, but not limted to,

reasonabl e expenses for expert testinony.
Section 6. Third-party cases.

A third party shall not pay danmages awarded under this act or
provi de a defense or noney for a defense on behalf of an insured
under a contract of insurance or indemification.

Section 7. Illegal drug market target comunity.

A person whose participation in the illegal drug market
constitutes the followi ng | evel offense shall be considered to
have the following illegal drug market target comunity:

(1) For a level 1 offense, the nmunicipality in which the
defendant's place of participation is situated.

(2) For a level 2 offense, the target comunity
described in paragraph (1) plus all nunicipalities with a
border contiguous to that target comunity.

(3) For a level 3 offense, the county in which the
defendant's place of participation is situated.

(4) For a level 4 offense, the entire Comonweal t h.

Section 8. Joinder of parties.
(a) GCeneral rule.--Two or nore persons nmay join in one

action under this act as plaintiffs if their respective actions

have at | east one place of illegal drug activity in comon and
if any portion of the period of illegal drug use overlaps wth
the period of illegal drug use for every other plaintiff.

(b) Two or nore persons.--Two or nore persons nmay be joined
in one action under this act as defendants if those persons are
liable to at | east one plaintiff.

(c) Judgnent.--A plaintiff need not be interested in
obtai ning and a defendant need not be interested in defending

against all the relief demanded. Judgnment may be given for one
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or nore plaintiffs according to their respective rights to
relief and agai nst one or nore defendants according to their
respective liabilities.

Section 9. Conparative responsibility.

(a) CGeneral rule.--An action by an individual drug user is
governed by the principals of conparative responsibility.
Conparative responsibility attributed to the plaintiff does not
bar recovery but dimnishes the award of conpensatory danmages
proportionally, according to the neasure of responsibility
attributed to the plaintiff.

(b) Burden of proof.--The burden of proving the conparative
responsi bility of the plaintiff is on the defendant, which shal
be shown by clear and convi nci ng evi dence.

(c) Plaintiff not drug user.--Conparative responsibility
shall not be attributed to a plaintiff who is not an i ndividual
drug user.

Section 10. Contribution anong and recovery fromnultiple
def endant s.

A person subject to liability under this act has a right of
action for contribution against another person subject to
l[iability under this act. Contribution may be enforced either in
the original action or by a separate action brought for that
purpose. A plaintiff may seek recovery in accordance with this
act and existing |aw agai nst a person whom a def endant has
asserted a right of contribution.

Section 11. Standards of proof.

(a) GCeneral rule.--Proof of participation in the illegal
drug market in an action brought under this act shall be shown
by cl ear and convi nci ng evi dence. Except as other provided in

this act, other elenents of the cause of action shall be shown
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by a preponderance of the evidence.

(b) Estoppel.--A person agai nst whomrecovery i s sought who
has a crimnal conviction pursuant to State drug | aws or the
Conpr ehensi ve Drug Abuse Prevention and Control Act of 1970
(Public Law 91-513, 84 Stat. 1236), is estopped from denyi ng
participation in the illegal drug market. Such a conviction is
al so prima facie evidence of the person's participation in the
illegal drug market during the two years preceding the date of
an act giving rise to a conviction.

(c) Absence of conviction.--The absence of a crimnal drug
conviction of a person agai nst whomrecovery is sought does not
bar an action agai nst that person.

Section 12. Prejudgnment attachment and execution on judgnents.

(a) Prejudgnment order.--A plaintiff under this act, subject
to subsection (c), may request an ex parte prejudgnent
attachnment order fromthe court against all assets of a
def endant sufficient to satisfy a potential award. If attachment
is instituted, a defendant is entitled to an i medi ate heari ng.
Attachnent may be lifted if the defendant denonstrates that the
assets will be available for potential award or if the defendant
posts a bond sufficient to cover a potential award.

(b) Nonexenption.--A person agai nst whom a judgnment has been
rendered under this act is not eligible to exenpt any property,
of whatever kind, fromprocess to | evy or process to execute on
t he judgnent.

(c) Forfeiture.--Any assets sought to satisfy a judgnent
under this act that are naned in a forfeiture action or have
been seized for forfeiture by any Federal or State agency may
not be used to satisfy a judgnent unless and until the assets

have been rel eased follow ng the conclusion of the forfeiture
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action or rel eased by the agency that seized the assets.
Section 13. Statute of limtations.

(a) GCeneral rule.--Except as otherwise provided in this
section, a claimunder this act shall not be brought nore than
two years after the cause of action accrues. A cause of action
accrues under this act when a person who may recover has reason
to know of the harmfromillegal drug use that is the basis for
t he cause of action and has reason to know that the illegal drug
use is the cause of the harm

(b) Tolling.--For a plaintiff, the statute of limtations
under this section is tolled while the individual potential
plaintiff is incapacitated by the use of an illegal drug to the
extent that the individual cannot reasonably be expected to seek
recovery under this act or as otherw se provided by |law. For a
defendant, the statute of limtations under this section is
tolled until six nonths after the individual potential defendant
is convicted of a crimnal drug offense or as otherw se provided
by | aw.

(c) Participation prior to act.--The statute of limtations
under this act for a claimbased on participation in the illegal
drug market that occurred prior to the effective date of this
act does not begin to run until the effective date of this act.
Section 14. Representation of governnental entities.

(a) GCeneral rule.--A district attorney or an appoi ntee of
the Attorney Ceneral nay represent the Conmonwealth or a
political subdivision of the Conmonwealth in an action brought
under this act.

(b) Stay of action.--On notion by a governnental agency
involved in a drug investigation or prosecution, an action

brought under this act shall be stayed until the conpletion of
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1 the crimnal investigation or prosecution that gave rise to the
2 notion for a stay of the action.

3 Section 15. Effect on existing |aw.

4 The provisions of this act are not intended to alter the | aw
5 regarding intrafamly tort imunity.

6 Section 16. Repeals.

7 Al'l acts and parts of acts are repeal ed insofar as they are
8 inconsistent with this act.

9 Section 17. Effective date.
10 This act shall take effect in 60 days.
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