PRI OR PRI NTER S NOS. 406, 988 PRINTER S NO. 1538

THE GENERAL ASSEMBLY OF PENNSYLVANIA

HOUSE BILL
No. 393 *ue”

| NTRODUCED BY FEESE, GECRCGE, MAI TLAND, SNYDER, BARRAR, TI GUE,
PLATTS, GEI ST, N CKOL, FARGO, CORRI GAN, KREBS, SAYLOR,
CHADW CK, DEMPSEY, TRELLO, LAUGHLI N, LYNCH, LEH, STAIRS,
HERVAN, WALKO, CURRY, HENNESSEY, MASLAND, MAHER, CLARK,
STERN, STElIL, BAKER, SCHRODER, MCALL, GANNON, S. H SM TH,
YOUNGBLOOD, SEYFERT, STEELMAN, E. Z. TAYLOR, WLT, ORIE,
M CHLOVI C AND THOVAS, FEBRUARY 8, 1999

AS AVENDED ON THI RD CONSI DERATI ON, HOUSE OF REPRESENTATI VES,
APRIL 19, 1999

AN ACT

1 Anmending Title 42 (Judiciary and Judicial Procedure) of the

2 Pennsyl vani a Consol i dated Statutes, providing for

3 participation in environnmental |aw or regul ation.

4 THE GENERAL ASSEMBLY FI NDS AND DECLARES AS FOLLOWG: <—
5 (1) THERE HAS BEEN A DI STURBI NG | NCREASE | N LAWSUI TS,

6 KNOM AS STRATEG C LAWBUI TS AGAI NST PUBLI C PARTI Cl PATI ON

7 (SLAPP), BROUGHT PRI MARILY TO CHI LL THE VALI D EXERCI SE BY

8 Cl TI ZENS OF THEI R CONSTI TUTI ONAL RI GHT TO FREEDOM OF SPEECH
9 AND TO PETI TI ON THE GOVERNMENT FOR THE REDRESS OF GRI EVANCES.
10 (2) ITISIN THE PUBLI C | NTEREST TO EMPO/NER CI Tl ZENS TO
11 BRING A SWFT END TO RETALI ATORY LAWSUI TS SEEKI NG TO

12 UNDERM NE THEI R PARTI Cl PATI ON I N THE ESTABLI SHVENT OF STATE
13 AND LOCAL ENVI RONMENTAL POLICY AND I N THE | MPLEMENTATI ON AND
14 ENFORCEMENT OF ENVI RONVENTAL LAW AND REGULATI ONS.

15 (3) THI'S ACT WLL ENSURE THAT A FRI VOLOUS LAWSUI T OR A



1 SLAPP CAN BE RESOLVED IN A PROVPT MANNER BY PERM TTI NG

2 CITIZENS TO RAISE CIVIL IMVUNITY TO SUCH SU TS WHEN FI LI NG A
3 PRELI M NARY OBJECTI ON FOR LEGAL | NSUFFI Cl ENCY OF A PLEADI NG
4 OR DEMURRER OR UPON ANOTHER APPROPRI ATE MOTI ON AND TO OBTAI'N
5 A STAY ON DI SCOVERY AS PROVI DED FOR I N THI S ACT.

6 (4) A COURT SHOULD GRANT OR DENY RELI EF ON THE

7 PRELI M NARY OBJECTI ON OR OTHER APPROPRI ATE MOTI ON W THOUT

8 RESERVI NG THE MATTER FOR FURTHER DI SCOVERY.

9 The General Assenbly of the Conmonweal th of Pennsyl vani a

10 hereby enacts as foll ows:

11 Section 1. Title 42 of the Pennsyl vania Consol i dat ed

12 Statutes is anmended by adding a section to read:

13 § 8340.1. Participation in environnental |aw or reqgulation.

14 (a) Imunity.--

15 (1) A person who acts in furtherance of the person's

16 right of petition or free speech under _the Constitution of
17 the United States or the Constitution of Pennsylvania in

18 connection with an issue related to enforcenent_ or

19 inpl enentation of environnental law or _requlation shall be
20 inmune fromcivil liability in any action except where the
21 communi cation to the governnent agency is not genuinely ained
22 at _procuring a favorable governnental action, result or
23 outcone.
24 (2) A comunication is not genuinely ained at procuring
25 a favorabl e governnental action, result or outcone if it:
26 (i) is not material or relevant to the enforcenent
27 or inplenentation of environnental |aw or requlation;
28 (ii) was knowingly fal se when nade;
29 (iii) was rendered with reckless disregard as to the
30 truth or falsity of the statenent when nade; or
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(iv) represented a wongful use of process or abuse

of process.

(b)Y Stay of discovery.--The court shall stay all discovery

proceedi ngs in the action upon the filing of prelimnary

objections for legal insufficiency of a pl eading or other

appropriate noti on on the basis of inmmunity, provided, however,

that the court, on notion and after a hearing and for good cause

shown, may order that specified di scovery be conducted. The stay

of discovery shall renmnin in effect until notice of the entry of

the order ruling on the prelimnary objecti ons or on anot her

appropri ate noti on.

(c) Admissibility of court determ nation.--If the court

deternmines that the plaintiff has established that there is a

substantial |ikelihood that the plaintiff will prevail on the

claim neither that determ nati on nor the fact of that

deterni nation shall be adnm ssible in evidence at any | ater stage

of the case, and no burden of proof or degree of proof otherw se

applicable shall be affected by that determ nation.

(d) Intervention.--The governnent agency involved in the

furtherance of a person's right of petition or free speech under

the Constitution of the United States or the Constituti on of

Pennsyl vania in connection with a public i ssue nay intervene or

ot herwi se participate as an am cus curiae in the action

i nvol ving public petition and partici pati on.

(e) Leqgal protections of defendants.--Nothing in this

section shall be construed to limt any constitutional,

statutory or commpn-| aw protecti ons of defendants to acti ons

i nvol ving public petition and partici pati on.

(f) Abuse of |egal process.--In addition to other costs or

renedi es all owed by general rule or statute, in any
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admi ni strative or judicial proceeding related to the enforcenent

or inplenentati on of environnental |aw or requl ati on, the agency

or court may award costs, including reasonable attorney fees, if

t he agency or court determ nes that an action, appeal, claim

noti on or pleading is frivolous or taken solely for delay or

that the conduct of a party or counsel is dilatory or vexati ous.

(g) Definitions.--The foll owi ng words and phrases when used

in this section shall have the neani ngs given to themin this

subsection unl ess the context clearly indicates otherw se:

"Act in furtherance of a person's right of petition or free

speech under the United States Constitution or the Constitution

of Pennsyl vania in connection with a public issue." Any witten

or oral statement or witing made before a | eqgi sl ative,

executive or judicial proceeding, or any other official

proceedi ng authorized by |law any witten or oral statenent or

witing nade in connection with an i ssue under consi derati on or

review by a | eqgislative, executive or judicial body, or any

other official proceeding authorized by |law any witten or oral

statenent or witing nmade in a place open to the public or a

public forumin connection with an i ssue of public interest; or

any witten or oral statenent or witing nade to a gover nnent

agency in connection with the inplenentati on and enforcenent of

environnental | aw and requl ati ons.

"Enf orcenent of environnental |aw and requl ations." Any

activity related to the identification and elimnati on of

viol ati ons of environnmental |aws and reqgul ati ons, incl udi ng

i nvestigati ons of alleqged violations, inspections of activities

subj ect to requl ati on under environnental | aw and requl ati ons

and responses taken to produce correction of the violations.

"CGover nnent agency." The Federal Governnent, the
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Commpnweal th and all of its departnents, conm SSions, boards,

agenci es and authorities, and all political subdivisions and

their authorities.

"I npl enentati on of environnental |aw and requl ations." Any

envi ronnent al prograns devel oped under environnmental | aw and

requl ati ons.

1
2
3
4
5 activity related to the devel opnent and admi ni strati on of
6
7
8

Section 2. This act shall take effect in 60 days.
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