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THE GENERAL ASSEMBLY OF PENNSYLVANIA

HOUSE BILL
No. 2272 %%

I NTRODUCED BY GANNON, FARGO, E. Z. TAYLOR, WOGAN, WAUGH
J. TAYLOR, SAYLOR, GEIST, WLT, SEMVEL, M COZZI E, KENNEY,
TRELLO, BELFANTI, BATTI STO TRUE, ARMSTRONG MELI O AND
YOUNGBLOOD, FEBRUARY 25, 1998

REFERRED TO COWM TTEE ON JUDI Cl ARY, FEBRUARY 25, 1998
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A JO NT RESCLUTI ON
Proposi ng an anmendnent to the Constitution of the Commonweal th
of Pennsylvania, further providing for legislation to resolve
conflicts relating to acts of the General Assenbly held
unconstitutional by the courts.
WHEREAS, It is the intent of the General Assenbly to restore
t he bal ance of powers between and anong the branches of
government as established by the people in the Constitution of
Pennsyl vania, to ensure that all political power is retained by
the people, to protect, maintain and secure individual rights
and the perpetuity of free government, to guarantee the right of
sel f-government and to establish a process for preserving the
i ndependence of the executive, |egislative and judici al
branches; and
VHEREAS, President Thormas Jefferson declared in 1807 that the
Constitution of the United States "intended that the three great

branches of governnent shoul d be coordi nate, and i ndependent of

each other. As to acts, therefore, which are to be done by
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either, it has given no control to another branch . . . . It did
not intend to give the judiciary that control . . . . | have
| ong wi shed for a proper occasion to have the gratuitous opinion
in Marbury v. Mdi son brought before the public, and denounced
as not law . . . the doctrines of that case were given
extrajudicially and against law. . ."; and

WHEREAS, The doctrine of judicial review established by the
United States Supreme Court in Marbury v. Madi son provides that
the courts have the sole and final say in interpreting the
Constitution of the United States on behalf of all three
branches of governnent; and

WHEREAS, The doctrine of judicial review has been subject to
serious analysis and criticismby scholars, jurists and others
for al nost 200 years; and

WHEREAS, The doctrine of judicial review assunes that the
judiciary has a superior right to conclusively decide the
constitutionality of |aws enacted by the General Assenbly and,
having no basis in the witten Constitution, should not be
bi ndi ng on the executive or |egislative branches of governnent
acting wwthin their express spheres of authority provided for in
t he Constitution; and

WHEREAS, It is a fundanental principle that all political
power is inherent in the people and not in the institutions of
government, that the very purpose of a witten constitution is
to establish fundanental and paranmount |aw, that any act of the
executive, legislative or judicial branch of governnent
repugnant to the Constitution nust be void and that nowhere is
it stated in the Constitution that the judiciary has the
ultimate right to say what is constitutional and to order the

ot her branches of government to concur with its determ nation as
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a matter of constitutional |aw and

WHEREAS, The courts in this Conmonweal th have al so adopt ed
the rule of |aw established in Marbury v. Madi son; and

WHEREAS, According to Thomas Jefferson, for the judiciary to
"deci de what |aws are constitutional and what are not, not only
for thenselves in their own sphere of action, but for the
| egi sl ati ve and executive also in their spheres, would nake the

judiciary a despotic branch . and would lead to tyranny by
government, the precise thing the people of this Commonweal th
intended to prevent by establishing a constitutional
representative government in order to secure the rights of life,
| iberty and pursuit of happiness for each individual citizen;
and

WHEREAS, Because the judiciary has used the doctrine of
judicial reviewto override the self-expression of a free people
and to override duly enacted | aws, even those of |ong standing
in both formand practice, the General Assenbly is conpelled to
reassert its constitutional prerogatives and restore the bal ance
of powers established in the fundanental and paranount |aw, and

WHEREAS, The respect, deference and accompdati on given to
the opinions of the judiciary by the executive and |egislative
branches are based on the intellectual integrity of the court's
reasoning in interpreting a statute, considering and conform ng
to the plain nmeaning of the words contained in it, the intent of
the |l egislators who enacted the statute, the historical context
in which the legislation was passed and a reasonabl e application
of the lawto the facts before the court; and

WHEREAS, O ficials in the executive, |egislative and judicial
branches are sworn to ultimately uphold the Constitution of

Pennsyl vani a, not the neaning given it by another branch; and
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WHEREAS, |f executive, legislative or judicial officials act
unconstitutionally, they are ultinmately responsible to the
el ectorate and are hel d accountabl e exclusively and directly by
t he peopl e al one; therefore

The General Assenbly of the Conmonweal th of Pennsyl vani a
her eby resol ves as foll ows:

Section 1. The follow ng anendnent to the Constitution of
Pennsyl vania is proposed in accordance with Article Xl

That Article Il be anended by addi ng sections to read:

8§ 13.1. Resol uti on of conflicts during session.

If the Suprene Court, Superior Court or Commonweal th Court

deternmines that a |leqgislative act or any part of an act viol ates

this Constituti on when the General Assenbly is in reqular or

speci al session, the foll owi ng procedure shall apply:

1. Upon deternmning that it considers a |l egislative act to

be in conflict with this Constitution, the court shall declare

its opinion that it considers the act to be void and

unenf or ceabl e.

2. The opinion of the court that an act of the Ceneral

Assenbly is unconstitutional shall be the | aw of the case before

the court unless and until overrul ed by a hi gher court and shal

extend no further than the facts of the case. The judi ci al

branch shall be the proper branch of governnent to deterni ne

when and how to apply a rule laid down in a particular case in a

subsequent case involving identical or substantially simlar

3. The CGeneral Assenbly may vote by a constituti onal

majority to expressly affirmthe constitutionality of the

| egi sl ative act and to expressly reject the determ nati on of the
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4. A vote to affirmthe constitutionality of the |eqislative

act shall be taken upon the witten denand of one-si xth of the

menbers of the Senate or the House of Representatives, and the

nanes of the nenbers voting for and agai nst the affirnmati on nust

be entered on the journal of each house.

5. The question before each house shall be read as foll ows:

The CGeneral Assenbly determ nes, declares and affirns

that (the act desi gnated by act nunber and public | aw

nunber as indicated in the Laws of Pennsyl vani a,

whet her codified or uncodified) as enacted is

constitutional, the opinion of the judiciary

not wi t hst andi ng.

6. The question nust be placed so that a yea vote shal

affirmthe constitutionality of the |leqislative act and a nay

vote shall affirmthe opinion of the judiciary.

7. Upon a positive vote by the Senate and t he House of

Representatives to affirmthe constitutionality of the

| egi sl ative act, the leqislative determ nati on shall be

effective immedi ately, and the | eqi sl ati ve act under

consi deration shall be binding on all persons affected by it

fromthe effective date of the act, notw thstandi ng the opi ni on

of the judiciary, but the decision of the case renmai ns bi ndi ng

on the parties to it.

8§ 13. 2. Nonsessi on resol uti on of conflicts.

If the Suprene Court, Superior Court or Commonweal th Court

deternmines that a |leqgislative act or any part of an act viol ates

this Constituti on when the General Assenbly is not in reqular or

speci al session, the foll ow ng shall apply:

1. The General Assenbly nmay express its sentinent to affirm

the constitutionality of the |eqislative act by a vote of a

19980H2272B3002 - 5 -



© o0 N oo o A~ wWw N P

N ORNN N RN NN N NN R B P B R R R R R
© O N o U~ W N B O © 0 N 0o o M W N B O

30

majority of the nenbers of each house.

2. A vote to express the |legislative sentinent to affirmthe

constitutionality of the |eqgislative act shall be taken upon the

witten demand of one-sixth of the nenbers of the Senate or the

House of Representatives, and the nanes of the nenbers voting

for and agai nst the affirmati on or not voting shall be nmade

avai l able to the public.

3. The question before each nenber shall be stated as set

forth in section 13.1(5) (relating to resolution of conflicts

duri ng session) and nust be subnmitted to each nmenber

individually in witten form

4. The formshall be signed by each nenber voting yea or nay

and returned to the President pro tenpore of the Senate or the

Speaker of the House of Representatives no |ater than 30 days

fromthe date of the denand.

5. If there is a positive vote by nenbers of both the Senate

and the House of Representatives to express the | egislative

sentinent to affirmthe constitutionality of the |eqislative

act, the CGeneral Assenbly shall vote on whether to affirmthe

constitutionality of the |leqgislative act as the first order of

busi ness after the next | eqgislative session is convened.

Section 2. (a) Upon the first passage by the General
Assenbly of this proposed constitutional anmendnent, the
Secretary of the Commonweal th shall proceed imediately to
conply with the advertising requirenents of section 1 of Article
XI of the Constitution of Pennsylvania and shall transmt the
requi red advertisenents to two newspapers in every county in
whi ch such newspapers are published in sufficient tine after
passage of this proposed constitutional amendnent.

(b) Upon the second passage by the General Assenbly of this
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proposed constitutional anendnent, the Secretary of the
Commonweal th shall proceed i mediately to conply with the
advertising requirenents of section 1 of Article Xl of the
Constitution of Pennsylvania and shall transmt the required
advertisements to two newspapers in every county in which such
newspapers are published in sufficient tinme after passage of
this proposed constitutional anendnent. The Secretary of the

Commonweal th shall submt this proposed constitutional anendnent
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Pennsyl vani a.
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