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THE GENERAL ASSEMBLY OF PENNSYLVANIA

HOUSE BILL
No. 2941 =5

| NTRODUCED BY STURLA, ARGALL, THOVAS, COLAFELLA, GORDNER,
ROONEY, LAUGHLI N, LEVDANSKY, | TKIN, CGEORGE, Tl GUE, TRELLG
COLAlI ZZO, PLATTS, VEON, SCRI MENTI, CORPORA, MANDERI NO
BOSCOLA, VAN HORNE, M COZZI E, BELARDI, FAJT, RAMOS, CURRY,
ROBERTS, STEELMAN, SAI NATO, MERRY, TRI CH, KING KUKOVI CH,
WALKO, PETRARCA, MARKGCSEK, ROBI NSQON, HALUSKA, CORRI GAN AND
CONELL, OCTOBER 3, 1996

REFERRED TO COW TTEE ON AG NG AND YOUTH, OCTOBER 3, 1996

AN ACT

1 Anending the act of August 14, 1991 (P.L.342, No.36), entitled
2 "An act providing for the preservation of the State Lottery
3 Fund; further providing for pharmaceutical assistance for the
4 el derly; further providing for transportation assistance to
5 the elderly; providing for pharmaceutical purchasing;

6 conferring powers and duties upon the Departnent of Aging,
7 t he Departnent of Revenue and the Departnent of

8 Transportation; inposing penalties; and meking repeals,”

9 further defining "maxi mum annual incone"; defining "PACE

10 pharmaci st"; providing for the use of brand name drugs, for
11 subm ssi on of prescription plan and insurance information,
12 for rebates and for pharmaceutical assistance for elderly
13 per sons whose i ncones exceed incone |imtations.

14 The General Assenbly of the Conmonweal th of Pennsyl vani a

15 hereby enacts as foll ows:

16 Section 1. The definition of "maxi mum annual incone" in

17 section 302 of the act of August 14, 1991 (P.L.342, No. 36),

18 known as the Lottery Fund Preservation Act, is anmended and the
19 section is anmended by adding a definition to read:

20 Section 302. Definitions.

21 The foll ow ng words and phrases when used in this chapter
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shall have the neanings given to themin this section unless the
context clearly indicates otherw se:
* x *
“Maxi mum annual income.” Annual inconme as determ ned by the
depart nment.
(1) Except as provided in paragraph (2), such anmount
shal | not exceed [$13,000] $14,000 in the case of single

persons nor [$16,200] $17,200 in the case of the conbined
annual income of married persons.
(2) If this chapter takes effect before Septenber 1
1991, the follow ng shall apply:
(i) Before Septenber 1, 1991, such ampunt shall not
exceed $12,000 in the case of single persons nor $15, 000
in the case of the conbined annual income of married
per sons.
(i) After August 31, 1991, such amount shall not
exceed [$13,000] $14,000 in the case of single persons
nor [$16,200] $17,200 in the case of the conbi ned annual

i ncome of married persons.

* * %

"PACE pharnmaci st." A pharnaci st enpl oyed by a pharnacy that

is enrolled as a provider in the PACE Program or the General

Assi st ance Program

* * %

Section 2. Section 303(h)(6), (9) and (10) of the act,
anended Decenber 9, 1992 (P.L.792, No.128), are anmended and
subsection (h) is anended by addi ng a paragraph to read:
Section 303. Responsibilities of departnent.

* * %

(h) Programcriteria.--The program shall include the
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following criteria:

* * %

(6) The program shall consist of paynments to pharmnacies
on behalf of eligible claimants for the average whol esal e
cost minus 5% of drugs, insulin, insulin syringes and insulin
needl es whi ch exceed the copaynent plus a dispensing fee of
at least [$2.75] $3.10 or the dispensing fee established by

t he departnent by regul ation, whichever is greater.

* %

(9) Notw thstanding any other statute or regulation, if
an A-rated generic therapeutically equivalent drug is
avai l abl e for dispensing to a clainmant, the provider shal
di spense the A-rated generic therapeutically equival ent drug
to the claimant. The departnment shall not reinburse providers
for brand nanme products except in the follow ng
ci rcumnst ances:

(i) There is no A-rated generic therapeutically
equi val ent drug avail able on the market. This
subpar agr aph does not apply to the lack of availability
of an A-rated generic therapeutically equivalent drug in
t he providing pharmacy, unless it can be shown to the
departnent that the provider nade reasonable attenpts to
obtain the A-rated generic therapeutically equival ent
drug or that there was an unforeseeabl e demand and
depl etion of the supply of the A-rated generic
t herapeutically equivalent drug. In either case, the
departnment shall reinburse the provider for the average
whol esal e cost plus a dispensing fee based on the | east
expensive A-rated generic therapeutically equival ent drug

for the brand drug di spensed.
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(ii) An A-rated generic therapeutically equival ent
drug is deenmed by the departnment, in consultation with a
utilization review commttee, to have too narrow a
t herapeutic index for safe and effective dispensing in
the community setting. The departnent shall notify
provi di ng pharmaci es of A-rated generic therapeutically
equi val ent drugs that are identified pursuant to this
subpar agraph on a regul ar basis.

(ii1) The Departnment of Health has determ ned that a
drug shall not be recognized as an A-rated generic
t herapeutically equi val ent drug for purpose of
substitution under section 5(b) of the act of Novenber
24, 1976 (P.L.1163, No.259), referred to as the CGeneric
Equi val ent Drug Law.

(iv) At the time of dispensing, the provider has a
prescription on which the brand nanme drug di spensed is
billed to the program by the provider at a usual and
customary charge which is equal to or |ess than the | east
expensi ve usual and customary charge of any A-rated
generic therapeutically equival ent drug reasonably
avai l abl e on the market to the provider.

[(v) At the time of dispensing, the provider has a
prescription on which the prescriber has handwitten
"brand necessary" or "brand nedically necessary" on the
prescription.]

(10) If a claimant chooses not to accept the A-rated

generic therapeutically equival ent drug required by paragraph

(9),

the claimant shall be liable for the copaynent and 70%

of the average whol esal e cost of the brand nane drug. This

par agr aph shall not apply if the prescri ber can denopnstrate
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in witing on a form provided by the departnent that:

(i) The claimant is in danger of an adverse reacti on

fromuse of the generic therapeutically equival ent drug

requi red under paragraph (9).

(ii) Use of the prescribed brand nanme drug woul d

elimnate the danger of the adverse reaction.

* * %

(21) Insurers and prescription plans shall subnmt to the

departnent on an ongoi ng basis in a nanner and for nat

acceptable to the departnent a listing of persons whose

prescription drug costs are covered by such i nsurance or

plan. This informati on shall be used by the departnent only

for purposes of identifying eliqgible claimnts whose

prescription drug costs nay be covered by another plan of

assi stance or insurance.

* * %

Section 3. The act is anmended by adding a chapter to read:

CHAPTER 4

Secti on 401. Definitions.

The foll owi ng words and phrases when used in this chapter

shall have the neanings given to themin this section unless the

context clearly indicates ot herw se:

"I ncone." As defined in section 302.

"PACE pharmacy." A pharmacy that is enrolled as a provider

in the PACE Program or the General Assistance Program

"PACE Program " The program under Chapter 3.

"Prescription drug." As defined in section 302.

Secti on 402. PACE Extra Program

(a) GCeneral rule.--The departnent shall establish and
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i mpl enent a PACE Program conponent, to be known as PACE Extra.

PACE Extra shall be made avail able to those individuals or

marri ed coupl es whose annual incones exceed the limts under the

definition of "maxi num annual incone" in section 302, but

otherwi se qualify for the PACE Program

(b)) Programeligibility.--The departnent shall adopt

requl ations relating to the determ nation of eligibility of

prospecti ve PACE Extra partici pants. Once eligibility is

establi shed, a PACE Extra partici pant, upon paynent of an annual

$35 enroll nent fee, shall be i ssued a PACE Extra card for use in

tracking the participant's prescripti on drug expendi tures.

(c) Program operation.--A PACE Extra partici pant shal

qualify for the PACE Program upon expendi ng noney for

prescri pti on drugs such that if the participant's annual incone

were to be reduced by the costs of the prescription drug

pur chases, the partici pant would neet the i ncone requirenents

under the definition of "nmaxi nrum annual incone" in section 302.

The provisions of Chapter 3 shall apply to PACE Extra

partici pants who qualify for the PACE Program by neeting the

requi renents of this section.

(d) Limtation.--Pharnmaceutical assistance under this act

shall not be provided to a PACE Extra partici pant unl ess

sufficient prescription drug expenditures are nade to reduce the

partici pant's annual i ncone as descri bed in subsection (c).

(e) Enrollnent fee.--The $35 annual enroll nent fee shall be

paid to the departnment. The departnment shall use the enroll nent

fee collected to cover PACE Extra admi ni strative costs,

i ncludi ng the devel opnent of a tracking system described in

section 403. The anpbunt of the fee shall be used as an of fset

agai nst a PACE Extra participant's annual incone.
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Secti on 403. Tracki ng system

The departnment shall devel op, inplenent and adm ni ster a

tracki ng systemto ascertain the anbunt PACE Extra partici pants

spend on prescription drugs. A feature of the tracki ng system

shall be the PACE Extra cards issued to participants. Wen a

parti ci pant nmakes a prescription drug purchase at a PACE

pharmacy, the partici pant shall present his PACE Extra card for

t he purpose of the pharnmacy tallying and maintai ning a record of

the anpunts spent on prescription drugs. The pharnacy may char ge

the participant a 35¢ tracking fee for each prescripti on drug

pur chase. Records generated through the use of PACE Extra cards

shall be available to the departnent to determnm ne participants'

eligibility for the PACE Program

Section 4. The definition of "Producer Price Index for
Phar maceutical s" in section 602 of the act, added Decenber 9,
1992 (P.L.792, No.128), is anmended and the section is anended by
addi ng definitions to read:
Section 602. Definitions.

The foll ow ng words and phrases when used in this chapter
shall have the neanings given to themin this section unless the
context clearly indicates otherw se:

* * %

"Best price."

(1) For current covered prescription drugs, the | esser

(i) the lowest price available for the drug in this

Commpnweal th fromthe manufacturer to any whol esal er

retailer, provider, private entity or governnental entity

doi ng business in this Commonweal th during the quarter;

or
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(ii) the |lowest price available for the drug, as of

July 1, 1995, in this Commonweal th from t he manuf acturer

to any whol esaler, retailer, provider, private entity or

governnental entity doing business in this Commonweal th

i ncreased by the Consuner Price |ndex-Urban fromJuly

1995 to the nonth before the begi nning of the cal endar

quarter invol ved.

(2) For new drugs approved for marketing after July 1,

1995, the | esser of:

(i) the lowest price available for the drug in this

Commpnweal th fromthe manufacturer to any whol esal er

retailer, provider, private entity or governnental entity

doi ng business in this Commonweal th during the quarter;

or

(ii) the |lowest price available for the drug, during

the first month in which the drug was marketed, in this

Commpnweal th fromthe manuf acturer to any whol esal er

retailer, provider, private entity or governnental entity

doi ng business in this Commonweal th, increased by the

percentage i ncrease in the Consuner Price | ndex-Urban

fromthe first day of the first nonth of marketing to the

begi nni ng of the cal endar quarter invol ved.

(3) The term excludes any price |l ess than 8% of the

aver age nmanufacturer price in the sane quarter for which the

aver age nmanufacturer price i s conput ed.

(4) The termincludes Federal supply schedul e prices.

(5) Best price shall be determ ned on a unit basis and

shall be adjusted by the manufacturer if cunul ative

di scounts, rebates or other arrangenents subsequently adj ust

the prices actually realized. For capitated sales, the
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al l ocation of the discount shall be nmde proportionally to

the dollar value of the units of each drug sold under the

capi tated arrangenent.

* * %

"Consuner Price |Index-Urban." The index of consuner prices

devel oped and updated by the Bureau of Labor Statistics of the

Uni ted States Departnent of Labor.

* * %

["Producer Price Index for Pharnaceuticals.” The
prescription drug producer price index conpiled by the Bureau of
Labor Statistics of the United States Departnent of Labor for
measuri ng average changes in selling prices received by donestic
drug manufacturers.]

* x *

Section 5. Sections 604(c), 605(a) and 605.1(a) of the act,
added Decenber 9, 1992 (P.L.792, No.128), are anended to read:
Section 604. Terns of rebate agreenent.

* x *

(c) Manufacturer provision of price information.--

(1) Each manufacturer with an agreenent in effect under
this chapter shall report [the average manufacturer price for
all covered prescription drugs produced by that manufacturer]
to the departnment not later than 30 days after the |ast day

of each quarter[.] all of the foll ow ng:

(i) The average manufacturer price.

(ii) For single-source drugs and i nnovator nultiple

sour ce drugs:

(A) the manufacturer's best price for covered

prescription drugs for the gquarter; and

(B) the best price in effect on July 1, 1995.
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(iii) For new drugs, the best price in effect during

the first nonth of marketi ng the new drug.

* * %

Section 605. Amount of rebate.

(a) Single-source drugs and innovator multiple-source
drugs.--Wth respect to single-source drugs and i nnovator
mul ti pl e-source drugs, each manufacturer shall remt a rebate to
t he Commonweal t h. Except as otherw se provided in this section,
t he amount of the rebate to the Commonweal t h per cal endar
gquarter with respect to each dosage formand strength of single-
source drugs and innovator multiple-source drugs shall be [as

follows:] equal to the product of the total nunber of units of

each dosage form and strength rei nbursed by the PACE Program and

the CGeneral Assistance Programin the quarter and the foll ow ng:

(1) For quarters beginning after [Decenber 31, 1990, and
endi ng before Cctober 1, 1992,] April 1996 [the product of
the total nunber of units of each dosage form and strength
rei nbursed by the PACE Program and the General Assistance
Programin the quarter and the difference between the average
manuf acturer price and 87.5% of that price, after deducting

customary pronpt paynment discounts, for the quarter.] the

greater of the foll ow ng:

(i) The difference between the average nanufacturer

price and 85% of that price after deducti ng custonmary

pronpt paynent di scounts for the quarter

(ii) The difference between the average nanufacturer

price for a drug and the best price. For cal endar

quarters begi nning after April 1, 1996, and endi ng before

January 1, 1997, the rebate under this subparagraph shal

not exceed 25% of the average manufacturer price. For
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cal endar quarters beqi nning after Decenber 31, 1996, and

endi ng before January 1, 1998, the rebate under this

subpar agr aph shall not exceed 50% of the average

manuf acturer price.

1

2

3

4

5 * x *
6 Section 605.1. Excessive pharmaceutical price inflation

7 di scount .

8 (a) GCeneral rule.--A discount shall be provided to the
9 departnment for all covered prescription drugs. The di scount

10 shall be calcul ated as foll ows:

11 (1) For each quarter for which a rebate under section
12 605(a) and (b) is to be paid after Decenber 31, 1991, the

13 average manufacturer price for each dosage form and strength
14 of a covered prescription drug shall be conpared to the

15 average manufacturer price for the same formand strength in
16 t he previous cal endar year, and a percentage increase shal
17 be cal cul at ed.

18 (2) For each quarter under paragraph (1), the average
19 percentage increase in the [Producer Price |Index for

20 Phar maceuti cal s] Consuner Price |ndex-U ban over the sane

21 gquarter in the previous cal endar year shall be cal cul at ed.
22 (3) |If the calculation under paragraph (1) is greater
23 than the cal cul ati on under paragraph (2), the discount anobunt
24 for each quarter shall be equal to the product of:

25 (1) the difference between the cal cul ati ons under
26 par agraphs (1) and (2); and

27 (i1i) the total nunber of units of each dosage form
28 and strength rei nbursed by the PACE Program and Cener al
29 Assi stance Program and the average nmanufacturer price

30 reported by the manufacturer under section 604(c)(1).
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2 Section 6. This act shall take effect in 60 days.
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