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THE GENERAL ASSEMBLY OF PENNSYLVANIA

HOUSE BILL
No. 1847 =5

| NTRODUCED BY KUKOVI CH, KI NG THOVAS, BELARDI, CURRY, MELI G
DeWEESE, M HALI CH, STEELMAN, MANDERI NO, STURLA, STABACK
MUNDY, HALUSKA, JOSEPHS, YOUNGBLOOD, RI CHARDSON, TRELLG
PI STELLA AND M CHLOVI C, JUNE 21, 1995

REFERRED TO COVM TTEE ON | NSURANCE, JUNE 21, 1995

AN ACT
1 Providing for certain regulation of health care utilization
2 review, for additional duties of the Insurance Conm ssioner
3 and the Insurance Departnent, for the certification of review
4 agenci es, for review plans and standards, for grievance and
5 ot her procedures and for penalties.
6 The CGeneral Assenbly finds and declares as foll ows:
7 (1) That health, nental health and substance abuse
8 patients are being denied care as the result of utilization
9 review, which process nmay | ack conmuni cati on between revi ewer
10 and care provider, tineliness, objective peer review based on
11 general ly accepted treatnent standards, consideration of
12 appropri ateness of care, provider know edge of review
13 st andards, consistency and rel evance of protocol or a
14 meani ngf ul appeal process, as the result of using economc
15 factors to determne availability of benefits.
16 (2) That this act is intended to pronote the delivery of
17 qual ity health, nental health and substance abuse care in a

18 cost-effective manner; foster greater coordination anong
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heal th, nmental health and substance abuse care providers,

third-party payors and others who conduct utilization review,

protect patients, enployers and health, nental health and
subst ance abuse care providers by ensuring that review agents
and review agencies are qualified to performutilization
review and to make i nformed decisions on the appropriateness
of health, mental health and substance abuse care; protect
patients' health care interests through public access to the
witten criteria and standards used in utilization review
and ensure the confidentiality of patients' health or nedical
records in the utilization review process in accordance wth
appl i cabl e Federal and State | aws.

The General Assenbly of the Conmonweal th of Pennsyl vani a
her eby enacts as foll ows:

Section 1. Short title.

This act shall be known and may be cited as the Certification
and Regul ation of Uilization Review Act.
Section 2. Definitions.

The foll ow ng words and phrases when used in this act shal
have the neanings given to themin this section unless the
context clearly indicates otherw se:

"Certification.”" Certification granted by the Insurance
Conmmi ssioner to a review agent or to a review agency under this
act .

"Conmm ssioner."” The Insurance Conmm ssioner of the
Conmonweal t h.

"Departnent.” The Insurance Departnent of the Conmonweal t h.

"Health care provider."™ A person, corporation, facility or
institution licensed or regul ated by the Commonweal th to provide

heal th, mental health or substance abuse services, including,
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but not limted to, hospital or other health care facility,
physi ci an, osteopathic physician, nurse practitioner, certified
nurse-m dw fe, psychol ogi st, social worker or an officer or

enpl oyee of a health care provider acting in the course and
scope of his enpl oynent.

"Heal th, nmental health and substance abuse care services."
Acts of diagnosis, treatnent, evaluation or advice or other acts
as may be perm ssible under the health care professional
licensing statutes of the Commonweal t h.

"Revi ew agency."” An entity or person performng utilization
review that is either enployed by, affiliated with, contracted
by or acting on behalf of:

(1) a business entity doing business in this

Conmonweal t h; or

(2) athird party which provides or admnisters
hospital, health, nental health or substance abuse care
benefits to persons in this Commonweal th, including, but not
limted to, a health insurer, nonprofit health service plan,
heal t h service organi zation, health maintenance organi zation
or preferred provider organization or any other entity

aut horized to offer health, mental health or substance abuse

benefits in this Conmonweal t h.

"Review agent."” A person who is enployed by a review agency
to performutilization review and who neets the standards under
section 5(1).

"Utilization review." Review of the appropriate or efficient
al l ocation of hospital, medical or other health care services
gi ven or proposed to be given to an enrollee or group of
enrol | ees for the purpose of recommendi ng or determ ning whet her

such services should be reinbursed, covered or provided by a
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health care coverage plan. The termincludes, but is not limted
to, site of service or preadm ssion review, preprocedure or
treatment review, prereferral review, |ength of stay, continued
stay or concurrent review, second opinions, point-of-sale drug
utilization review, retrospective review and case managenent.
The term does not include review perforned solely for

educat i onal purposes.

"Utilization review plan.” The criteria and standards
governing utilization review performed by a revi ew agent.
Section 3. Certification.

(a) Certification required.--A review agent or review agency
whi ch approves or deni es paynent or services or which recommends
approval or denial of paynent for inpatient or outpatient
heal th, nmental health or substance abuse services shall not
conduct utilization review unless the departnment has granted the
revi ew agent or the review agency certification under this act.

(b) Application.--A review agent or review agency shall file
an application for certification with the departnment on forns
prescri bed by the conm ssioner and shall pay a filing fee
established by the comm ssioner. Certification shall be renewed
bi enni ally and shall not be transferable.

(c) Additional information.--As part of the application, the
revi ew agent shall submt information required by the
conmmi ssioner, including, but not limted to, a certification
that there is no direct or indirect financial incentive that
could influence a utilization review determ nation by the review
agent. The information shall include a statenment of the anmount
and nmet hod of paynment for utilization review services to be
performed by the review agent.

(d) Plans, materials, etc.--As part of the application, the
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1 review agency shall submt information required by the

2 conm ssioner, including, but not limted to:

3 (1) A wutilization review plan that includes specific

4 review standards, criteria and procedures to be used in

5 eval uating delivered or proposed health, nental health or

6 subst ance abuse services and the citations to the scientific
7 literature relied upon in establishing these standards,

8 criteria and procedures.

9 (2) A copy of the materials designed to inform

10 appl i cabl e patients and health care providers of the

11 requi renents and appeal s process of the utilization review
12 pl an, including release of information forns to be signed by
13 patients, permtting the review agency to engage in review
14 with the health care provider. Release of information forns
15 for psychiatric, substance abuse and H V-rel ated patients

16 must be in conpliance with Federal and State requirenents.

17 (3) A list of the business entities, insurance comnpanies
18 provi di ng paynment for health care services or any other

19 third-party payors for which the review agency is perform ng
20 utilization review in this Conmonwealth, a brief description
21 of the specific services it is providing for each of them and
22 a statenment verifying there is no paynment system contai ni ng
23 an incentive or contingent fee arrangenent.
24 (4) An identification of every person and busi ness
25 entity, no matter how organi zed, which has a financi al
26 interest in the review agency and the anount and nature of
27 the financial interest.
28 (5) A certification that any subcontractor which is
29 i ncorporated or |ocated outside the boundaries of this
30 Commonweal th agrees to conply with all the provisions of this
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act as well as with all Comonweal t h professional |icensing
statutes and rel evant regul ati ons.
(e) Fees.--The filing fees required under subsection (b)

shall be sufficient to pay for the adm nistrative costs of the

1
2
3
4
5 certification programand any other costs associated with
6 carrying out the provisions of this act.

7 Section 4. Disclosure of conplaints, grievances and inquiri es.
8 The conmm ssioner shall require applicants for certification

9 and for renewal of certification to submt a list of al

10 conplaints, grievances and inquiries requiring corrective action
11 submitted to the review agent or review agency by patients or

12 health care providers with respect to the utilization review

13 plan or the review agent's or review agency's performance of

14 utilization review and a description of how the conplaints,

15 grievances and inquiries requiring corrective action were

16 resolved.

17 Section 5. Standards.

18 The conmm ssioner shall adopt standards by pronul gati ng

19 regulations within six nmonths of the effective date of this act,

20 establishing the foll ow ng requirenents:

21 (1) That review agents perform ng reviews shall be

22 licensed in the sane profession and have the sane specialty
23 or subspecialty as the patient's attending health care

24 provi der, except that a review agency may use a |licensed

25 regi stered nurse or a licensed practical nurse for first-

26 level reviewif the first-level reviewer has recent clinica
27 experience and utilization review training as defined by the
28 regul ations. No first-level reviewer shall deny authorization
29 for treatnment. The revi ew agency shall have procedures in

30 pl ace which properly identify the review agent to the
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attendi ng health care provider and which provide informtion
to the attending health care provider regarding the
prof essional credentials and qualifications of the reviewer.

(2) That the review agency provide health care providers
and patients in | anguage which is witten, organized and
designed so as to be easy to read and understand, with its
utilization review plan and appeal s process, including the
specific review criteria and standards, procedures and
nmet hods to be used in evaluating proposed or delivered
i npatient or outpatient health, nmental health or substance
abuse services. These plans shall be consistent with
utilization review standards devel oped by the rel evant
nati onal specialty or professional organizations where they
exi st.

(3) That any determ nation regarding inpatient or
outpatient or other health, nmental health or substance abuse
services rendered or to be rendered to a patient which may
result in a denial of third-party reinbursenent or a denial
of precertification for that service shall include the
eval uation, findings and concurrence of a professional who is
trained, certified and licensed in this Commobnweal th and
experienced in the rel evant specialty or subspecialty.

(4) That any determ nation that care rendered or to be
rendered is inappropriate shall not be made until a review
agent has spoken to the patient's attending health care
provi der concerning the care.

(5) That the conplete utilization review shall be
provided to the health care provider in witing, including
the witten evaluation and findings of the review agent,

prior to the report being deened final for purposes of
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limted approval or denial of benefits or for any
determ nation that care rendered or to be rendered is
i nappropri ate.

(6) That health care providers shall not be prohibited
fromdiscussing with the patient the utilization review
process and determ nations or the right to request further
appeal s or an admi nistrative | aw judge hearing.

(7) That a review agent is reasonably accessible to
health care providers at |east five days a week during nornal
busi ness hours and that paynent may not be denied for
treatment rendered during a period when the review agent is
not avail abl e.

(8) That policies and procedures to ensure that al
appl i cabl e Federal and State |aws to protect the
confidentiality of individual treatnment records are foll owed.
This protection shall include assurance that any procedures
devel oped by the review agency pertaining to utilization
review shall not interfere with the treatnment process. The
rel ease of confidential patient information by the attending
health care provider to the review agent or review agency
shall be limted only to that information which is reasonable
and pertinent to determ ning the necessity of the services
under review. The review shall be kept confidential by the
revi ew agent and the revi ew agency pursuant to the ethical
principles and laws that pertain to the health care
provider's obligation to protect patients. Al information
rel eased to the review agent and the review agency shal
require the patient's signed, informed consent, except that
no benefits shall be denied solely on the grounds that the

patient has refused to give signed consent based on religious
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bel i efs.

(9) That a review agent shall not be permitted to enter
a hospital or other treatnent setting to interview or exam ne
a patient unless the interview or exam nation is consistent
with Federal and State | aws regarding confidentiality and
wi th provider policies.

(10) The circunstances under which utilization review
may be delegated to a hospital utilization review program

(11) The prohibition of a contract provision between the
revi ew agency and a business entity or third-party payor in
whi ch paynent to the review agency includes an incentive or
contingent fee arrangenment based on the treatnent, philosophy
or type being selected, reduction of health care services,
reduction of Iength of stay, reduction of treatnent or the
deni al of treatnent.

(12) That the medical practitioner acting as review
agent is deened to be engaged in the practice of nedicine,
consistent wwth the act of October 5, 1978 (P.L.1109,

No. 261), known as the Osteopathic Medical Practice Act, or
section 2 of the act of Decenber 20, 1985 (P.L.457, No.112),
known as the Medical Practice Act of 1985, and is therefore
legally liable for the consequences of any decision affecting
pati ent care.

(13) The professional credentials and qualifications of
a review agent.

(14) The qualifications of a review agency.

(15) That benefits cannot be denied solely on the
grounds that the patient has been diagnosed with a specific
type of illness, neets the standards |leading to treatnment for

det oxification from al cohol and other drugs, is referred as
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1 the result of having been convicted of a crimnal offense or
2 is commtted by a court for psychiatric evaluation and/or

3 treat ment.

4 (16) That detoxification and involuntary psychiatric

5 commtnents shall be considered energencies for purposes of
6 this act, and that prior to any enmergency adm ssion,

7 precertification shall not be required.

8 (17) That benefits shall be paid fromthe onset of

9 servi ces through appeal and shall continue thereafter if the
10 deci sion on appeal is in favor of the patient or provider.
11 (18) That decisions of a review agent on behalf of a

12 revi ew agency regardi ng continuing care shall be nade as

13 fol | ows:

14 (1) For inpatient care, not |ess than three working
15 days before the last certified day of treatnent.

16 (i1i) For outpatient care, not |ess than one working
17 day before the last certified day of treatnent.

18 (1i1) For outpatient psychiatric care or substance
19 abuse treatnment, not |ess than 20 worki ng days before the
20 | ast certified day of treatnent.
21 (19) That the review agency submit to the comm ssioner
22 information detailing its procedures for appealing adverse
23 determ nations, including, but not limted to, the foll ow ng:
24 (i) The review agency shall establish an appeal s
25 commttee in which the magjority of the nenbers shall be
26 conposed of health care providers who are |icensed or
27 certified in this Coomonwealth in the sanme discipline as
28 t he service being reviewed and which includes a past
29 consuner of conparable or simlar services.
30 (1i) Adverse decisions shall be communicated to the
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aggrieved party and the provider in witing with
supporting reasons for noncertification or denial wthin
a reasonable tinme frame. Those tinme franmes shall include:
(A) For inpatient reviews, within tw working
days.
(B) For outpatient reviews, within seven worKking
days.

(ti1) The review agency shall provide an opportunity
for the appellant to be physically present at an appeals
heari ng and to be acconpani ed by | egal counsel and a
treat ment advocate or specialist to present additional
evi dence for consideration by the appeals commttee.
Before rendering a final decision, the commttee shal
review the pertinent nedical records of the insured' s
health care provider and the pertinent records of any
facility in which health care is provided to the insured.

(iv) In the appeals process, due consideration shal
be given to the availability or nonavailability of
optional health care services proposed by the review
agency.

(v) The aggrieved party shall have the opportunity
to file a conplaint and obtain adm nistrative relief in
response to a decision of the review agency regarding
gri evance and appeal results.

(vi) Reconsiderations on appeal shall not be
performed by the sanme review agent or professional who
conducts the initial review

(vii) Providers shall be reinbursed for the cost of
phot ocopi es of mnedi cal records nade avail abl e on appeal

at not less than the current Medi care phot ocopyi ng
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rei nbursenent rate and for the cost of postage related to
t he provision of such records.

(viii) The purchaser of utilization review services
shall pay all costs associated with the initial review.
The revi ew agency may al so require the purchaser to pay a
reasonabl e charge for appeal or reconsideration of an
adverse deci sion, except that the charge shall not be
nore than the charge for the initial review, and the
charge for appeal or reconsideration shall be ultimtely
borne by the party agai nst whom the deci sion on appeal or
reconsi deration is made.

Section 6. Appeal to departnent.

An aggrieved patient or health care provider may file a
conplaint with the comm ssioner alleging that a review agent or
review agency is not in conpliance with this act or the
regul ati ons adopted pursuant thereto and requesting that the
conmi ssioner require that the review agent or review agency
conply with the act or regulations or that the conm ssioner
revoke or suspend the certification of the review agent or
revi ew agency. The commi ssioner's decision with respect to the
conplaint shall be subject to a review by an admi nistrative | aw
j udge upon appeal by the patient, health care provider or review
agent. The commi ssioner shall render a decision upon a conpl aint
brought by a patient or health care provider within 60 days.
Section 7. Denial, suspension or revocation.

(a) Gounds for denial.--The comm ssioner shall deny
certification to a review agent or review agency whose
application fails to:

(1) Provide information required by this act and

regul ati ons adopted under this act.
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(2) Provide satisfactory assurance of the ability to
conply with this act and regul ati ons adopted under this act.

(3) In the case of a review agency, denonstrate the
avai lability of a sufficient nunber of qualified and
credential ed review agents to carry out tinmely utilization
review activities.

(b) Suspension and revocation.--The conmm ssioner may suspend
or revoke certification if the certificate hol der violates any
provision of this act or violates any regul ati on adopt ed under
this act.

(c) Procedure.--The follow ng procedural requirenents shal
govern the denial, suspension or revocation of certification:

(1) Before denying, suspending or revoking
certification, the comm ssioner shall provide an applicant or
certificate holder with reasonable time, not to exceed 90
days, to supply additional information denonstrating
conpliance with the requirenents of this act.

(2) An applicant or certificate holder shall have the
opportunity to request a hearing. If a request for a hearing
is made, the comm ssioner shall send the applicant or
certificate holder a hearing notice by certified mail, return
recei pt requested, at |east 30 days before the hearing. The
hearing shall be held pursuant to 2 Pa.C.S. (relating to
adm ni strative |law and procedure).

(3) Nothing in this section shall be deened to deprive a
patient or health care provider of any other cause of action
avai | abl e under State | aw

Section 8. Reporting requirenents.
The conmm ssioner shall establish reporting requirenents for

review agents and revi ew agencies to evaluate their
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effectiveness and to determ ne whether the utilization review
prograns are in conpliance with this act. The eval uati on shal

i nclude, but not be |limted to, the nunber and appropri ateness
of denials of health, nmental health and substance abuse benefits
and the percentage of total clains these denials represent. In
addition, applicants for renewal of certification may be
required to report information which would allow the utilization
review plan to be eval uat ed agai nst perfornmance standards or

qgual ity assurance neasures which the comm ssioner may establi sh.
Section 9. Confidentiality.

A revi ew agent or review agency or any of its enpl oyees shal
not di scl ose, redisclose or publish individual treatnment records
or any other health or nedical information obtained in the
per formance of review activities.

Section 10. Enforcenent.

(a) Injunctive relief.--A person alleging a violation of
this act shall have a cause of action in a court of conpetent
jurisdiction for injunctive relief and damages.

(b) Danmges, costs, etc.--A review agent or review agency
whi ch violates any provision of this act is |liable for actual
damages for economic, bodily or enptional harm sustained as a
result of the violation, punitive damges as allowed by a court
or jury and the costs of the action, together with reasonabl e
attorney fees.

(c) GCuvil penalty.--1n addition to any other penalties, a
report of a violation of this act may be made by any party and
directed to the conm ssioner, who may assess a civil penalty for
the violation in an anpbunt of not nore than $1,000 in the case
of a first violation and not nore than $5,000 in the case of

each subsequent violation. The civil penalty shall be paid to
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the insured, and the review agent or review agency shall be
liable for the costs of the action, together with reasonable
attorney fees.

Section 11. Regul ations.

The conmm ssioner shall pronul gate rules and regul ati ons
necessary to carry out the provisions of this act within one
year of the effective date of this act.

Section 12. Report to Governor and General Assenbly.

The conmm ssioner shall issue an annual report to the Governor
and the CGeneral Assenbly concerning the conduct of utilization
review in this Coomonweal th. The report shall include a
description of utilization review prograns and the services they
provide, the type of witten criteria and standards used to
performutilization review, the feasibility of utilization
review, an analysis of the conplaints filed against review
agents and revi ew agenci es by patients and by health care
provi ders and an eval uation of the inpact of utilization review
prograns on patient access to appropriate care and treat nment
out comes.

Section 13. Applicability.

This act shall apply to health care utilization review
enpl oyed by any health care insurer operating under any one of
t he foll ow ng:

Section 630 of the act of May 17, 1921 (P.L.682, No.284),
known as The I nsurance Conpany Law of 1921.

Act of Decenber 29, 1972 (P.L.1701, No.364), known as the
Heal t h Mai nt enance Organi zati on Act.

Act of May 18, 1976 (P.L.123, No.54), known as the Individual
Acci dent and Sickness | nsurance M ninum Standards Act.

40 Pa.C.S. Ch. 61 (relating to hospital plan corporations).
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40 Pa.C. S. Ch. 63 (relating to professional health services
pl an corporations).

Section 14. Ef fecti ve date.

AW N P

This act shall take effect inmediately.
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