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THE GENERAL ASSEMBLY OF PENNSYLVANIA

HOUSE BILL
No. 367 5
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LAUGHLI N, JANUARY 26, 1995
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AN ACT

Requiring certain information relating to prospective honme care
enpl oyees.

The General Assenbly of the Conmonweal th of Pennsyl vani a
her eby enacts as foll ows:
Section 1. Short title.

This act shall be known and nmay be cited as the Hone Care
Background Check Act.

Section 2. Definitions.

The foll ow ng words and phrases when used in this act shal
have the neanings given to themin this section unless the
context clearly indicates otherw se:

"Admi nistrator.” An individual who is enployed by a hone
care agency and is responsible for the authoritative control
over the business affairs of the honme care agency.

"Area agency on aging." The single |ocal agency designated
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wi t hin each planning and service area by the Departnment of Aging
to devel op and adm ni ster the delivery of a conprehensive and
coordi nated plan of social service activities for ol der persons.
"Director.” An individual who is responsible for overseeing
the functions of an area agency on agi ng.
"Hone care agency." An organization or part thereof staffed
and equi pped to provide skilled nursing and at | east one ot her
t her apeuti c service, such as physical therapy, occupational
t her apy, speech pathol ogy, nedi cal social services or hone
health aides, on a part-time or intermttent basis, to persons
who are disabled, aged, injured or sick in their place of
resi dence, or any organi zation or part thereof which supplies,
arranges or refers personnel to provide home care services on an
hourly, continual basis for which that organi zation receives a
fee, consideration or conpensation of any kind. The term
includes, but is not Iimted to, Medicare-certified hone health
agenci es, Commonweal t h-1i censed hone heal th agencies, private
duty honme care providers, homemaker or hone care aide providers,
conmpani on care providers, registry services, intravenous therapy
provi ders, governnmental departnents, area agencies on agi ng
whi ch provide direct honme care services and in-hone dialysis

provi ders. The term does not include durable nedical equipnent

provi ders.
"State Police.” The Pennsylvania State Police.
Section 3. Information relating to prospective honme care

enpl oyees and provi ders.
(a) Required information.--Adm nistrators shall obtain from
all prospective direct and contract enployees who will be
assigned as direct caregivers to honme care recipients to submt

with their applications the follow ng information obtai ned
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wi thin the precedi ng one-year period, and directors shal

require all persons enployed directly by area agencies on agi ng
as hone care enpl oyees and all persons contracting with area
agenci es on agi ng as hone care enployees to subnmt the follow ng
i nformati on obtained within the precedi ng one-year period:

(1) Pursuant to 18 Pa.C.S. Ch. 91 (relating to crim nal
history record information), a report of crimnal history
record information fromthe State Police or a statenent from
the State Police that their central repository contains no
such information relating to that person. The cri m nal
history record information shall be limted to that which is
di ssem nated pursuant to 18 Pa.C. S. 8§ 9121(b)(2) (relating to
general regul ations).

(2) Were the applicant is not a resident of this
Commonweal th, administrators or directors shall require the
applicant to submt with the application for enploynent a
report of Federal crimnal history record informtion
pursuant to the Federal Bureau of Investigation appropriation
of the Departnent of Justice Appropriation Act of 1973
(Public Law 92-544, 86 Stat. 1109).

(b) Information and docunents.--For the purposes of this
section, an applicant may submt a copy of the required
information with an application for enpl oynent. Adm nistrators
and directors shall maintain a copy of the required information
and shall require applicants to produce the original docunent
prior to enploynment or contract.

Section 4. Gounds for denying or term nating enploynment or
contract.

(a) GCeneral rule.--In no case shall an administrator hire an

applicant or maintain a direct or contract enployee and in no
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case shall a director hire an applicant or maintain a direct or
contract enployee if the applicant's or enployee's crim nal
hi story record information indicates the applicant or enployee
has been convicted of any of the follow ng of fenses:
(1) An offense designated as a felony under the act of
April 14, 1972 (P.L.233, No.64), known as The Controll ed
Subst ance, Drug, Device and Cosnetic Act.
(2) An offense under one or nore of the follow ng
provisions of 18 Pa.C.S. (relating to crimes and of fenses):
Chapter 25 (relating to crimnal hom cide).
Section 2702 (relating to aggravated assault).
Section 2901 (relating to kidnapping).
Section 2902 (relating to unlawful restraint).
Section 3121 (relating to rape).
Section 3122 (relating to statutory rape).
Section 3123 (relating to involuntary devi ate sexual
i nt ercourse).
Section 3126 (relating to i ndecent assault).
Section 3127 (relating to indecent exposure).
Section 3502 (relating to burglary).
Section 3701 (relating to robbery).
Section 4303 (relating to concealing death of child
born out of wedl ock).
Section 4304 (relating to endangering wel fare of
chil dren).
Section 4305 (relating to dealing in infant
chil dren).
A felony offense under section 5902(b) (relating to
prostitution and rel ated of fenses).

Section 5903(c) or (d) (relating to obscene and ot her
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sexual materials and performances).

Section 6301 (relating to corruption of mnors).
Section 6312 (relating to sexual abuse of children).

(3) A Federal or out-of-State offense simlar in nature
to those crines listed in paragraphs (1) and (2).

(b) Imunity.--No adm nistrator or director shall be held
criminally or civilly liable for conpliance with this section.
Section 5. Regul ations.

The Departnent of Health shall pronul gate regul ati ons
necessary to carry out sections 4, insofar as it relates to hone
care agencies, and 3, and the Departnent of Aging shal
pronmul gate regul ati ons necessary to carry out sections 4,
insofar as it relates to area agencies on aging, and 3. These
regul ati ons shall:

(1) Set forth criteria for unsuitability for enpl oynent
by a hone care agency or an area agency on aging in relation
to crimnal history record information which may incl ude
crimnal history record information in addition to that set
forth under section 4.

(2) Provide for the confidentiality of information
obt ai ned under section 3.

Section 6. Violations.

An admi nistrator or director who willfully fails to conply
with the provisions of section 3 or 4 shall be subject to a
civil penalty as provided in this section. The Departnent of
Heal th and the Departnent of Aging shall have jurisdiction to
determ ne violators of section 3 or 4 and may, follow ng a
hearing, assess a civil penalty of not nore than $2, 500.
Procedures for the assessnment of civil penalties shall conform

to 2 Pa.C.S. (relating to adm nistrative | aw and procedure).
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Section 7. Existing or transferred enpl oyees or providers.

No person enployed by a hone care agency or an area agency on
aging on the effective date of this act shall be required to
obtain the information under section 3 or 4 as a condition of
conti nued enpl oynent. A person who has once obtained the
i nformati on required under sections 3 and 4 nay transfer to
anot her hone care agency established and supervi sed by the sane
organi zati on and shall not be required to obtain additional
reports before making the transfer.

Section 8. Provisional enployees for limted periods.

Not wi t hst andi ng section 3, adm nistrators and directors may
enpl oy applicants on a provisional basis for a single period of
not nore than 30 days or, for out-of-State applicants, a period
of 90 days, if all of the following conditions are net:

(1) The applicant has applied for the information
requi red under section 3 and the applicant provides a copy of
t he appropriate conpleted request forns to the adm nistrator
or to the director.

(2) The adm nistrator or director has no know edge of
information pertaining to the applicant which woul d
di squalify himfrom enpl oynent pursuant to section 4.

(3) The applicant swears or affirms in witing that he
is not disqualified from enpl oynent under section 4.

(4) If the information obtained from enpl oynent under
section 3 reveals that the applicant is disqualified from
enpl oynment under section 3, the applicant shall be
i mredi ately dism ssed by the adm nistrator or the director

Section 9. Fees.
The State Police may charge a fee of not nore than $10 in

order to conduct the certification as required under section 3.
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1 Financial responsibility for the fee shall be assuned by the

2 applicant or enployee.

3 Section 10. Promul gation of regul ations.

4 The Departnent of Health and the Departnent of Aging shal

5 promnulgate regul ations, as required under section 5, no |ater

6 than July 1, 1996.

7 Section 11. Effective date.

8 This act shall take effect as follows:

9 (1) Section 10 and this section shall take effective
10 i mredi ately.
11 (2) The renmainder of this act shall take effect upon the
12 date of publication in the Pennsylvania Bulletin of the final
13 adoption of the regul ations described in section 10.
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