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THE GENERAL ASSEMBLY OF PENNSYLVANIA

HOUSE BILL
No. 1688 5

| NTRODUCED BY FREEMAN, FAI RCH LD, CGEORGE, DeWEESE, | TKI N
KUKOVI CH, D. R WRIGHT, JOSEPHS, KI RKLAND, YANDRI SEVI TS,
RI TTER, SURRA, LEVDANSKY, PISTELLA, ROONEY, DALEY, STABACK,
ROBI NSON, ARGALL, STURLA, STEELMAN, CURRY, KASUNI C, TRELLQ
BLAUM HENNESSEY, VI TALI, PRESTON, MJUNDY, HECKLER, HUGHES AND
LAUGHLI N, MAY 26, 1993

REFERRED TO COVWM TTEE ON CONSERVATI ON, MAY 26, 1993

AN ACT

1 Providing for the reduction of the use of toxic materials;

2 establishing the Toxic Use Reduction Advisory Board in the

3 Depart ment of Environnmental Resources and providing for its

4 powers and duties; providing for additional duties of the

5 Depart ment of Environnmental Resources and for the

6 preparation, subm ssion and approval of toxic use reduction

7 pl ans and rel ated docunents; establishing the Ofice of Toxic
8 Use Reduction and the Toxic Use Reduction Assistance Bureau

9 and providing for their powers and duties; establishing the
10 Toxi ¢ Waste Reduction Fund; and providing for enforcenment and
11 civil and crimnal penalties.

12 The CGeneral Assenbly finds and declares as foll ows:

13 (1) That thousands of tons of hazardous substances are
14 di scharged into the environnent of this Commonweal th each

15 year and that, regardl ess of whether the discharges are |egal
16 under the ternms of applicable permts, the discharges often
17 constitute an unnecessary risk to the environnent and to the
18 public health. This risk is conpounded by the danger of

19 spills and accidents during the transportation of hazardous

20 substances and by the residues of these substances sonetines
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i ncorporated into products and packagi ng.

(2) That the traditional system of separately regul ating
air pollution, water pollution and hazardous waste
constitutes a fragnmented approach to environnmental protection
and potentially allows pollution to be shifted from one
envi ronnmental nediumto another. Wiile the traditional system
has produced pal pabl e i nprovenents in this Commonweal th's
environnmental quality, it does not adequately address the
probl em

(3) That the inherent limtations of the traditional
system of pollution control should be addressed by a new
enphasi s on pollution prevention and toxic use reduction,
focused on reducing the use of hazardous substances in
i ndustrial and manufacturing processes. A rigorous audit of
t he use of hazardous substances, their generation as
nonpr oduct output and their environnmental release at each
step of an industrial process will identify ways and nmeans by
whi ch pollution can be prevented. Toxic use reduction can be
achi eved through a nore efficient use of hazardous substances
and the substitution of |ess hazardous substances and |ess
pol I uti ng producti on processes.

(4) That a soundly planned toxic use reduction program
can be inplenented w thout weakening the existing |egislative
and regul atory system of pollution control, while at the same
time pronoting the Conmonweal th's econom ¢ heal th and
protecting the jobs of those enployed by industries that use
and di scharge hazardous subst ances.

(5) That governnent can play a major role in reducing
pol lution by providing to businesses the technical assistance

necessary to achi eve reduction in the use and creation of
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hazar dous substances. Many businesses will sustain |ong-term

profit and other advantages fromthe reduction of toxics.

O'ten businesses are prevented frominitiating their own

toxi c use reduction prograns by the | ack of avail able

t echni ca

assi stance and by a tax structure which generally

fails to encourage toxic reduction prograns. Providi ng needed

assi stance and incentives to businesses will give many

busi nesses an opportunity to reduce their reliance on toxic

chem cal s and chem cal processes.

(6)

That it is in the interest of the environnent and

public health and in the general public interest of al

residents of this Conmonwealth to place greater enphasis on

pol lution prevention and toxic use reduction, while at the

same time maintaining the current framework of pollution

contr ol

(7)

That it is in the public interest to propose, as a

Commonweal th public policy goal a 50% reduction over five

years in the use of hazardous substances at industrial

facilities and in the generation of hazardous substances as

nonpr oduct output, even greater reductions in the use of

speci al

hazards and continuing reductions in the use and

generation of hazardous substances and speci al hazards

thereafter.

Secti on
Secti on
Secti on
Secti on
Secti on

Secti on
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1 Section 7. Subm ssion of toxic use reduction docunents.

2 Section 8 Oher industrial facilities.

3 Section 9. Toxic Use Reduction Assistance Bureau.

4 Section 10. Research on pollution prevention.

5 Section 11. Right to enter and inspect.

6 Section 12. Protection of trade secrets.

7 Section 13. Rules and regulations.

8 Section 14. Toxic Use Reduction Advisory Board.

9 Section 15. Enforcenent and penalti es.

10 Section 16. Toxic Use Reduction Fund.

11 Section 17. Effective date.

12 The General Assenbly of the Conmonweal th of Pennsyl vani a

13 hereby enacts as foll ows:

14 Section 1. Short title.

15 This act shall be known and nmay be cited as the Toxic Use
16 Reduction Law.

17 Section 2. Definitions.

18 The foll ow ng words and phrases when used in this act shal
19 have the neanings given to themin this section unless the
20 context clearly indicates otherw se:
21 "Board." The Toxic Use Reduction Advisory Board.
22 "Bureau." The Toxic Use Reduction Assistance Bureau.
23 "CAS nunber."” The unique identification nunber assigned by
24 the Chem cal Abstracts Service to the chem cal
25 "Chemi cal nane." The scientific designation of a chemcal in
26 accordance with the nonmencl ature system devel oped by the
27 International Union of Pure and Applied Chenmi stry or the
28 Chemi cal Abstracts Service rules of nonencl ature.
29 "Consune." To change or alter the nolecular structure of a

30 hazardous substance within a production process.

19930H1688B1956 - 4 -
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"Departnment.” The Departnent of Environnmental Resources of
t he Commonweal t h.

"Facility.” Al buildings, equipnment, structures and ot her
property that are |ocated on a single site or on contiguous or
adj acent sites and that are owned or operated by the sanme person
on a permanent or tenporary basis.

"Hazar dous nonproduct output.” Al hazardous substances or
hazar dous wastes that are generated prior to storage, recycling,
treatment, control or disposal and that are not used or intended
for use as a product.

"Hazar dous substance."” Any substance on the nost recent |ist
established by the Bureau of Right to Know, under section 3 of
the act of COctober 5, 1984 (P.L.734, No.159), known as the
Wor ker and Community Ri ght-to-Know Act.

"Hazardous waste." Any solid waste defined as hazardous
wast e by the Departnent of Environnmental Resources under the act
of July 7, 1980 (P.L.380, No.97), known as the Solid Waste
Managenent Act.

“Industrial facility.” Any facility having an SIC code that
i s included under the requirenents of section 313 of the
Emer gency Pl anni ng and Comunity Ri ght-to-Know Act of 1986
(Public Law 99-499, 42 U S.C. 8 11023) or is listed as a source
of hazardous waste in the Pennsyl vani a Hazardous \Waste
Facilities Plan.

"“Manuf acture.” To produce, prepare, inport or conpound a
hazar dous subst ance.

"Mul ti nedia release."” The release of a hazardous substance
to any environnmental nedium or any conbi nation of nedia,
including the air, water or |and.

"Operator."” Any person in control of, or exercising

19930H1688B1956 - 5 -
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responsibility for, the daily operation of an industri al
facility or a priority industrial facility; and any person who
owns an industrial facility or owns a corporation which manages
or controls an industrial facility.

"Person.” Any individual, partnership, conmpany, corporation,
society, firm consortium joint venture or any commrercial or
other legal entity; and including the Conmonwealth, its
political subdivisions, including school districts, and any
of ficer, board, conm ssion, agency, authority or other
instrunmentality thereof.

"Plan docunents.” The toxic use reduction plan, toxic use
reduction plan summary and toxi c use reduction progress report
required to be prepared under this act, collectively.

"Priority industrial facility." Any industrial facility
required to prepare and submt a toxic chem cal release form
under section 313 of the Emergency Pl anning and Comunity Ri ght-
t o- Know Act of 1986 (Public Law 99-499, 42 U S.C. 8§ 11023) and
any other industrial facility designated a priority industrial
facility by the Departnment of Environnental Resources under
section 8.

"Process." The preparation of a hazardous substance, after
its manufacture, for sale or use in the sane form or physica
state, or in a different formor physical state, as that in
which it was received at the industrial facility where it is
processed, or as part of an article or product containing the
hazar dous subst ance.

"Product.” A desired result of a production process that is
used as a commodity in trade in the channels of commerce by the
general public in the same formas it is produced.

"Production process.” A line, method, activity or technique,

19930H1688B1956 - 6 -
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or a series thereof, used to create a product or reach a planned
result.

"Research and devel opnent |aboratory.” A specially
designated area used primarily for research, devel opnent,
teaching or testing activity, and not primarily involved in the
production of goods for commercial sale, in which chenmcals are
used by or under the direct supervision of a technically
qual i fied person. For the purposes of this act, a technically
qual i fied person is a person who, because of education, training
or experience, understands the risks associated with the
hazar dous substance or m xture containing a hazardous substance
handl ed by enpl oyees under his supervision and gui dance.

"Secretary." The Secretary of Environnental Resources of the
Conmonweal t h.

"SI C code.” The Standard Industrial Cassification assigned
to a facility by latest edition of the Standard Industri al
Cl assification Manual issued by the Federal Ofice of Managenent
and Budget.

"Source." A point or location in a production process at
whi ch a hazardous nonproduct output is generated or released,
provi ded, that simlar, related or identical kinds of sources
may be considered a single source for the purposes of this act.

"Speci al hazard." Any substance on the nost recent |ist of
speci al hazards established by the Bureau of Right to Know,
under section 3 of the act of Cctober 5, 1984 (P.L.734, No.159),
known as the Worker and Community Ri ght-to-Know Act.

"Toxi c use reduction.” In-plant changes in production
processes or raw materials that reduce, avoid or elimnate the
use of hazardous substances or generation of hazardous

nonpr oduct out put per unit of product, so as to reduce risks to

19930H1688B1956 - 7 -
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the health of consuners, the public at |arge or the environnent,
wi thout shifting risks fromone person or group of people to
anot her, fromthe environnent to the public or consuners or from
any group of people to the environnent.

"Toxi c use reduction plan." A plan required to be prepared
by a priority industrial facility under section 6.

"Toxi c use reduction plan progress report."” A report
required to be submtted annually to the Departnent of
Envi ronnent al Resources by the owner or operator of a priority
i ndustrial facility under section 6.

"Toxi c use reduction plan sumary.” A summary of a toxic use
reduction plan required to be prepared by a priority industri al
facility and submtted to the Departnent of Environnental
Resour ces under section 6.

"Trade secret.” Any confidential formnmula, pattern, process,
device, information, or conpilation of information that is used
in an owner's business, and that gives said owner an opportunity
to obtain an advantage over conpetitors who do not know or use
it.

"Use." To process or otherw se act upon a hazardous
subst ance.

Section 3. Toxic use reduction.

(a) Reduction nethods.--Toxic use reduction shall be
achi eved through any of the follow ng nethods:

(1) Input substitution, which refers to replacing a
hazar dous substance or raw material used in a production
process with a nonhazardous or |ess hazardous substance.

(2) Product refornulation, which refers to substituting
for an existing end product a different end product which is

nonhazar dous or | ess hazardous upon use, release or disposal.

19930H1688B1956 - 8 -
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(3) Production process redesign or nodification, which
refers to devel opi ng and usi ng production processes of a
di fferent design than those currently used.

(4) Production process nodernization, which refers to
upgradi ng or replacing existing production process equi prment
and nmet hods with other equi prent and net hods based on the
same production process.

(5) Inproved operation and mai nt enance of production
process equi prent and net hods, which refers to nodifying or
addi ng to existing equi prment or nethods including, but not
l[imted to, such techniques as inproved housekeepi ng
practices, system adjustnments, product and process
i nspections, or production process control equipnment or
nmet hods.

(6) In-process recycling, which refers to recycling,
reuse, or extended use of toxics by using equi pment or
nmet hods whi ch becone an integral part of the production
process of concern, including, but not limted to, filtration
and ot her cl osed | oop nethods.

(b) Methods not included.--Toxic use reduction shall not
include or in any way be inferred to pronote or require
incineration, transfer from one nmedi um of rel ease or discharge
to other nmedia, offsite or out-of-production unit waste
recycling, or nethods of end-of-production unit waste recycling,
use as a fuel source, or nethods of end-of-pipe treatnent of
t oxi cs as waste.

Section 4. O fice of Toxic Use Reduction.

(a) Establishnent and supervision.--There is hereby

established within the Departnent of Environmental Resources the

O fice of Toxic Use Reduction. The office shall be under the

19930H1688B1956 - 9 -
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i mredi at e supervi sion of a director appointed by the secretary
who shall report directly to the secretary. The director and al
manageri al enpl oyees necessary to inplenment the provisions of
this act as determ ned by the secretary may be nenbers of the
uncl assified service of the Comonweal t h.

(b) Powers and duties in general.--The office shall be
responsi ble for the inplenentation of the provisions of this
act, for the coordination of all toxic use reduction policies
wi thin the departnent, for conducting an ongoi ng review of al
regul atory and enforcenent policies to ensure that they require
or encourage toxic use reduction to the maxi mum f easi bl e extent,
and for performng any other function that the secretary may
deem appropri at e.

(c) Education and outreach program--The office shal
establish an education and outreach program designed to explain
and nmake available to the general public all toxic use reduction
pl an sunmaries and toxic use reduction plan progress reports
submtted to the departnent under this act.

(d) Copies of summaries and reports.--Upon a witten request
by a nenber of the public, the departnment shall provide that
person within 30 days a copy of any requested toxic use
reduction plan summary or toxic use reduction plan progress
report in its possession, at a cost not to exceed the cost of
copi es and post age.

Section 5. Toxic use reduction plans.

(a) Preparation and subm ssion.--For each priority
i ndustrial facility, the owner shall, in the manner prescribed
bel ow and in regul ati ons promul gated by the departnent, prepare
a toxic use reduction plan, and shall prepare and submt to the

departnment a toxic use reduction plan sunmmary and toxic use

19930H1688B1956 - 10 -
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reducti on plan progress report.

(b) Departnental review --The departnment shall have the
authority to review and approve the content of plan docunents
prepared under this act and require the owner or operator of a
priority industrial facility to make any revisions or
nodi fications of the plan docunents necessary for conpliance
with this act. In review ng the plan docunents, the departnment
shall have the authority to conpel the production of such
informati on as the departnent deens necessary to support the
owner or operator's plan docunents concerning a production
process or source. The secretary shall require any plan
deficiencies to be corrected within 90 days.

(c) Procedure.--At the time of an initial application for,
or renewal of, any permt, certificate, registration or any
ot her rel evant departnent approval issued to the operator of a
priority industrial facility under the act of June 22, 1937
(P.L.1987, No.394), known as The Clean Streans Law, the act of
January 8, 1960 (1959 P.L.2119, No.787), known as the Air
Pol I ution Control Act, or the act of July 7, 1980 (P.L. 380,

No. 97), known as the Solid Waste Managenment Act, the depart nent
may require that the permt, certificate, registration or
approval include the toxic use reduction strategies set forth in
the toxic use reduction plan or toxic use reduction plan sumrary
prepared for that facility, or may require, as a condition of
issuing a permt, certificate, registration, or any other

rel evant departnment approval, that the operator of the priority
industrial facility prepare a toxic use reduction plan and
submt a toxic use reduction plan summary to the departnent.

(d) Enforcenent.--The departnent may revoke, issue, reissue,

or nodify any permt, certificate, registration, or any other

19930H1688B1956 - 11 -
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rel evant approval issued under any of the statutes cited in
subsection (c), to the operator of a priority industrial
facility by the departnent, for the purpose of requiring nore
stringent control of em ssion or effluent |evels based on toxic
use reduction strategies contained in the toxic use reduction
plan for that facility. Any action taken by the departnment under
this subsection may be appeal ed under the provisions of 42
Pa.C.S. 8 763(a) (relating to direct appeals from governnent
agenci es), as appropriate.
Section 6. Content of plans.

(a) GCeneral rule.--The information required by the
departnment in a toxic use reduction plan shall cover the
previ ous cal endar year and be reported in two parts.

(b) Part I.--Part | shall consist of a conprehensive
inventory and anal ysis of the use and rel ease of hazardous
subst ances and speci al hazards, and the generation of hazardous
nonpr oduct out put and hazardous waste at an industrial facility.
The information required shall include the foll ow ng:

(1) A certification by the highest ranking official with
direct operating responsibility at the facility that he has
read the toxic use reduction plan, that he has made
reasonable inquiries into the underlying facts and assertions
contained therein, and that the toxic use reduction plan is
true, accurate and conplete to the best of his know edge, and
a certification by the highest ranking corporate official at
the facility that he is famliar with the toxic use reduction
plan and that it is the corporate policy of that facility to
achi eve the goals of the toxic use reduction plan.

(2) The nanme and busi ness tel ephone nunber of the

operator of the facility, and of the highest ranking

19930H1688B1956 - 12 -
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corporate official at the facility, and the name and busi ness
t el ephone nunber of a representative for each union which
represents enployees at the facility.

(3) An identification of each production process at the
i ndustrial facility using or producing hazardous substances
or special hazards, the product produced in the production
process, and the total units of production produced in each
production process during the year.

(4) The chem cal nane and CAS nunber of each hazardous
substance or special hazard manufactured, stored or used at
the industrial facility.

(5) The amounts of each hazardous substance or speci al
hazard, in pure formor contained in a m xture, which are:

(i) 1in storage at the industrial facility on the
first and | ast days of the year;

(ii) stored on an annual average at the industrial
facility;

(ti1) manufactured as a product at the industrial
facility;

(iv) Dbrought into the industrial facility;

(v) generated as hazardous nonproduct output at the

i ndustrial facility;

(vi) wused at the industrial facility;

(vii) consunmed at the industrial facility; and

(viii) contained in the product or products produced
at the industrial facility.

(6) For each production process, the amobunts of each
hazar dous substance or special hazard, either in pure formor
contained in a mxture, manufactured, used, consuned,

contained in the product or products produced and generated

19930H1688B1956 - 13 -
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as hazar dous nonproduct out put.

(7) The amounts of each hazardous waste generated and
hazar dous substance rel eased at each production process at
the industrial facility and the anmount of hazardous
nonpr oduct out put generated at each source at the industrial
facility.

(8) The address of each offsite treatnent, disposal, or
storage facility to which hazardous waste generated at the
industrial facility is transported, and the type of treatnent
or disposal nethod utilized at each offsite facility.

(9) For the industrial facility as a whole, the amounts
of each hazardous waste generated, recycled in-process,
treated, stored, disposed of or recycled outside of any
production process onsite, recycled outside of any production
process offsite, and treated, stored or disposed of offsite.

(10) The anpbunt of each hazardous substance in hazardous
nonpr oduct out put recycled w thin each production process at
the industrial facility, recycled outside of any production
process onsite and recycl ed outside of any production process
of fsite.

(11) The anpbunts of all hazardous substances and speci al
hazards that are released into the air or discharged into the
wat er or any other waste stream follow ng recycling,
treatment or any conbination thereof.

(12) A conprehensive financial analysis, as specified by
t he departnent, of the costs associated with the use,
generation, release or discharge of hazardous substances
whi ch occur as a result of current production processes at
the industrial facility, including the costs of generation of

hazar dous nonproduct output, the savings realized by
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investnments in toxic use reduction and the nore efficient use
of raw materials, the cost of the treatnent and di sposal of
hazar dous waste, the cost of environnental cleanup associ ated
with spills and the cost of nedical treatnent due to workers'
exposure to hazardous substances and the cost of liability

i nsur ance.

(13) A calculation of the reduction or increase in the
use of each hazardous substance and speci al hazard per
conparabl e unit of production in each production process, in
conparison to the use of each hazardous substance and speci al
hazard per unit of production in each production process
reported in the previous toxic use reduction plan, including
an indication if the calculation is an estimate.

(14) A calculation of the reduction or increase in the
anount of each hazardous substance or special hazard
generated as hazardous nonproduct output and the anmount of
each hazardous waste generated from each source and
producti on process per conparable unit of product, in
conparison to the anmounts reported in the toxic use reduction
plan for the previous year.

(15) A calculation of the reduction or increase in the
use of each hazardous substance or special hazard by the
entire industrial facility in conparison to the use reported
in the toxic use reduction plan for the previous year,
including an indication if the calculation is an estinate.

(16) A calculation of the reduction or increase in the
anount of each hazardous substance generated as hazardous
nonpr oduct output and in the anmount of each hazardous waste
generated by the entire industrial facility, in conparison to

the amounts reported in the toxic use reduction plan for the
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previ ous year.

(17) Indications of the nethods, nodifications or
procedures used to achieve each reduction reported under
par agr aphs (13), (14), (15) and (16) and the industrial
facility's five-year goals for such reductions for each
production process and on a facility-w de basis, except that
t he product of a production process need not be included in
t he reduction goal .

(c) First year's plan.--The information identified in
par agraphs (13), (14), (15 and (16) shall not be required for
the first year covered by a toxic use reduction plan prepared
under this subsection.

(d) Part Il1.--The information required by the departnent in
Part Il of a toxic use reduction plan shall consist of
i nformati on concerning production processes and sources, and
shall include at |east the follow ng information:

(1) The facility's five-year nuneric goals for reducing
t he use of each hazardous substance and special hazard, and
for reducing the generation as hazardous nonproduct output of
each hazardous substance.

(2) For each production process, the facility's five-
year nuneric goals for reducing the use of each hazardous
substance or special hazard per unit of product, and for
reduci ng the generation as hazardous nonproduct output of
each hazardous substance or special hazard per unit of
product .

(3) A description of each production process and source
usi ng or produci ng hazardous substances.

(4) An identification, for each production process and

source using or produci ng hazardous substances, of avail able

19930H1688B1956 - 16 -
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reducti on options, including procedures, technol ogi es and
equi pnrent, that nmay substantially reduce the use and
generation of hazardous substances.

(5) A feasibility analysis, for each production process
and source using or produci ng hazardous substances, of
reduction options identified under paragraph (4), which shal
i nclude, but not be Iimted to, a full-cost accounting of the
options, and any technol ogi cal obstacles to adopting the
opti ons.

(6) A description, for each production process using or
produci ng hazardous substances, of options the owner or
operator of the facility intends to undertake during the next
five years to achieve its reduction goals and a schedule for
the inplenmentation of the options. The options to be
descri bed shall include, but not be linmted to, enployee
trai ni ng, nanagenent policies, inventory control, scheduling
i nprovenents, material handling inprovenents, and spill and
| eak prevention.

(7) A description of the valuation nethods used by the
owner or operator to determne not to install or utilize each
option identified under paragraph (4) that would have
resulted in a greater percentage reduction in the use of
hazar dous substances or generation of hazardous nonproduct
out put than the option chosen.

(8 A quantitative description of the inpact that
i ndi vi dual toxic use reduction techni ques have had on
posttreatnent nultimedia environnmental releases of hazardous
subst ances, reported by nedi um

(e) Description of prior methods.--The owner or operator of

30 an industrial facility may include in a toxic use reduction plan
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and toxic use reduction plan sunmary a description of any toxic
use reduction nethods inplenented at the industrial facility
prior to enactnent of this act.

(f) Content of progress report.--The information required by
the departnent in a toxic use reduction plan progress report
shall include at |east the foll ow ng:

(1) An identification of each production process using
or produci ng hazardous substances or special hazards, and
calculations, for the facility and for each production
process, of the reduction or increase in the use of each
hazar dous substance or special hazard per unit of production,
in the generation of each hazardous nonproduct output per
unit of production, and in nultinmedia rel eases, by nedi um
foll owing recycling and treatnment of each hazardous
substance, in conparison to the previous year

(2) An indication of the method used to achi eve each
reduction listed under paragraph (1).

(3) A nunerical statenment denonstrating the facility's
progress towards achieving each of its five-year goals under
subsection (d)(1) and (2).

(4) An explanation of why the facility's annual progress
may be | ess than that anticipated in the toxic use reduction
plan time schedul e for inplenmentation.

(5) A description of toxic use reduction techniques that
t he owner or operator of the facility intends to undertake
during the forthcom ng year at a production process |evel.

(6) The amounts of each hazardous substance and speci al
hazard, in pure formor contained in a m xture, which are:

(i) 1in storage at the industrial facility on the

first and | ast days of the year;
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1 (ii) stored on an annual average at the industrial
2 facility;

3 (ti1) manufactured as a product at the industria

4 facility;

5 (iv) Dbrought into the industrial facility;

6 (v) generated as hazardous nonproduct output at the
7 i ndustrial facility;

8 (vi) used at the industrial facility;

9 (vii) consunmed at the industrial facility; and

10 (viii) contained in the product or products produced
11 at the industrial facility.

12 (g) Content of plan sumrary.--The information required by
13 the departnment in a toxic use reduction plan summary shal

14 contain at |east the follow ng:

15 (1) The facility's five-year nuneric goal for reducing
16 t he use of each hazardous substance and special hazard, and
17 for reducing the generation of each hazardous nonproduct

18 out put .

19 (2) For each production process that uses or produces
20 hazar dous substances, the facility's five-year nuneric goals
21 for reducing the use of each hazardous substance and speci al
22 hazard per unit of production, and for reducing the
23 generation of hazardous nonproduct output per unit of
24 pr oduct .
25 (3) A description of each production process and source
26 t hat uses or produces hazardous substances.
27 (4) A description, for each production process, of the
28 techni ques the owner or operator of the industrial facility
29 intends to undertake during the next five years to achieve
30 the industrial facility's reduction goals, and a schedule for
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29
30

the inplenmentation of the techni ques.

(5) An indication, for each hazardous substance used in
a targeted production process, of whether the hazardous
substance is used in an amobunt of zero to 5,000 pounds, 5,000
pounds to 10, 000 pounds, or greater than 10,000 pounds.

(6) A witten certification that the owner or operator
of the facility has prepared a toxic use reduction plan and
that the plan is available onsite for the departnment's
i nspecti on.

(7) Alist of all other permts, certificates,
regi strations, or other approvals, or docunents issued by the
departnment for the facility.

(8) The amounts of each hazardous substance and speci al
hazard, in pure formor contained in a m xture, which are:

(i) 1in storage at the industrial facility on the
first and | ast days of the year;

(ii) stored on an annual average at the industrial
facility;

(ti1) manufactured as a product at the industrial
facility;

(iv) Dbrought into the industrial facility;

(v) generated as hazardous nonproduct output at the

i ndustrial facility;

(vi) wused at the industrial facility;
(vii) consunmed at the industrial facility; and
(viii) contained in the product or products produced
at the industrial facility.
(h) Certain facilities excluded.--An owner or operator is

required to include in a toxic use reduction plan or toxic

use reduction plan summary information concerning a research and
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devel opnent | aboratory |located at the facility.
Section 7. Submi ssion of toxic use reduction docunents.

(a) Subm ssion by certain priority facility operators.--The
operator of each priority industrial facility within SIC Code
Maj or Group Nunbers 26, 28 and 33, shall prepare a toxic use
reduction plan, and shall submt a toxic use reduction plan
summary to the departnent within 24 nonths of the date of final
enactment of this act.

(b) Subm ssion by other operators.--The operator of each
priority industrial facility, other than those enunerated in
subsection (a), shall prepare a toxic use reduction plan and
submt a toxic use reduction plan summary to the depart nment
within 48 nonths of the date of final enactment of this act.

(c) Copies.--The operator shall maintain a copy of the toxic
use reduction plan at the facility, where it shall be avail able
for inspection by the departnent, and shall inmediately provide
a copy to the department in person or by mail or electronic
facsim | e upon the departnent’'s request.

(d) Updates and changes.--The information required to be
reported under section 6(b)(13), (14), (15), (16) and (17) shal
be updated annually, as well as whenever a significant change in
operations occurs, including, but not limted to, the cessation
or maj or expansion of a production process; the installation or
removal of primary conponents of a production process; or the
addi tional use or rel ease of a hazardous substance, or the
addi ti onal generation of a hazardous waste, which was not used,
rel eased or generated when the initial toxic use reduction plan
was conpl et ed

(e) Revised plan.--A conplete revision of a toxic use

reduction plan shall be prepared by July 1 of the fifth year
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after the initial conpletion of the plan, and by July 1 of each
fifth year thereafter

(f) "Revised summary." A conplete revision of a toxic use
reduction plan summary shall be prepared and submtted to the
department by July 1 of the fifth year after the initial
conpl etion of the plan sunmary, and by July 1 of each fifth year
t hereafter.

(g) Progress report.--An owner or operator shall prepare and
submt to the departnent, on July 1 of each year after the year
of the initial conpletion of a toxic use reduction plan or the
year of a conplete revision of the toxic use reduction plan, a
toxi ¢ use reduction plan progress report that indicates the
progress nade in the previous year in conplying with the goals
set forth in the initial toxic use reduction plan or revised
toxi ¢ use reduction plan, as appropriate.

(h) Additional priority industrial facilities.--After
January 1, 1995, the departnent nay desi gnate additional
priority industrial facilities pursuant to criteria established
in duly pronul gated rul es and regul ati ons.

(i) Addition of new hazardous substances.--The addition of
new hazardous substances to the list shall be acconplished
t hrough the procedures set forth in section 3(b) and (c) of the
act of October 5, 1984 (P.L.734, No.159), known as the Worker
and Community Right-to-Know Act.

Section 8. Oher industrial facilities.

The departnent, pursuant to the criteria established in duly
promul gated rul es and regul ations, may direct the owner or
operator of an industrial facility which is not a priority
industrial facility, to prepare a toxic use reduction plan for

the facility and to submt a toxic use reduction plan sunmary
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and toxic use reduction plan progress report to the departnent.
An operator shall thereupon prepare the toxic use reduction plan
and submt the toxic use reduction plan summary to the
departnment within 18 nonths of receipt of the departnent's
directive, and shall annually submt to the departnment a toxic
use reduction plan progress report. This facility shall be
treated the sanme as a priority industrial facility for the
pur poses of section 5.
Section 9. Toxic Use Reduction Assistance Bureau.

(a) Powers and duties.--There is hereby established within
t he departnent the Toxic Use Reduction Assistance Bureau, which
shall have, in addition to any other responsibilities under this
act, the powers and duties |isted bel ow

(1) To provide technical assistance to owners and
operators to assist themin achieving toxic use reduction
goals and in conplying with the other requirenents of this
act. The bureau shall, however, establish criteria for
prioritizing this assistance to owners and operators of snal
facilities without sufficient resources to formulate toxic
use reduction plans on their own.

(2) To engage in an outreach programto snmall businesses
required to report and plan as a result of prioritization and
to assist first-time filers with reporting requirenents and
trade secret subm ssions.

(3) To coordinate with private sector initiatives in the
reducti on of the use and generation of hazardous substances
and waste prevention education and technical assistance.

(b) Confidential information.--The bureau shall not nake
avai l able to the departnent information it obtains in the course

of providing technical assistance, unless:
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1 (1) the operator agrees that such information may be

2 avai l abl e to the departnent;

3 (2) the information is a matter of public record;

4 (3) the information pertains to an imm nent threat to

5 public health or safety or to the environnent; or

6 (4) disclosure to the departnent is required by | aw

7 (c) Construction of section.--Nothing in this section shal
8 relieve any owner or operator of any obligation to provide the
9 departnment any notice or information required by this or any

10 other act. The bureau shall notify owners and operators

11 requesting technical assistance of these provisions.

12 Section 10. Research on pollution prevention.

13 (a) Conduct of research.--The department shall conduct

14 research on toxic use reduction trends within each of the SIC
15 industry groups represented by priority industrial facilities.
16 This research shall include an analysis of information contained
17 in toxic use reduction plan sumaries, and may include an

18 analysis of toxic use reduction plans. This research shall also
19 investigate techniques to devel op standardi zed cl assifications
20 of production processes enployed by industrial facilities and
21 investigate the feasibility of utilizing such techniques in the
22 devel opnment and inpl enentation of toxic use reduction plans.
23 Wthin five years of the effective date of this act, the
24 departnent shall prepare and subnmit to the Governor and the
25 Ceneral Assenbly, and shall nake available to the public, a
26 toxic use reduction profile report for each of the Standard
27 Industrial Cassification industry groups represented by
28 priority industrial facilities that summarizes the departnment's
29 research on each industry group, and, if warranted by the

30 research, that reconmmends any adnministrative or |egislative
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action necessary to increase toxic use reduction activities at
priority industrial facilities.

(b) Analysis of reduction.--Five years after all priority
industrial facilities are required to submt plans, the
departnment shall anal yze the reductions achi eved by
participating industries, evaluating whether an aggregate
reduction of 50% has been achieved in the use of hazardous
substances and the generation of hazardous nonproduct output per
unit of production.

(c) Performance standards. --

(1) |If the departnent determ nes that the 50% reduction
goal has not been achi eved, the departnent shall be
authorized to establish by regul ation, perfornmance standards
for priority industrial facilities. The departnent may
establish such a standard if a facility falls significantly
bel ow a Commonweal t h-based normfor simlar facilities for
hazar dous substances used or hazardous by-product generated
per unit of product. The departnent shall consider the
facility's efforts to reduce the use of hazardous substances
and generation of hazardous nonproduct output. The depart nment
shall al so consider the potential effectiveness of referral
for technical assistance and/or proposing changes in the
facility's toxic use reduction plan instead of establishing a
per formance standard, such consideration not being subject to
adj udi cati on.

(2) A performance standard shall be set through the
i ssuance of an admi nistrative order applicable to the
facility. The order shall require a specified percent
reducti on of hazardous substances used or hazardous by-

product generated per unit of product that is economcally
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and technically feasible to the user and the technol ogy for
which is comrercially available. A facility for whom a
performance standard is set under this section may appeal the
order to the Environnmental Hearing Board in the manner
provi ded by | aw.
(3) Each performance standard issued under this section
shall specify a reasonable time for conpliance, not to exceed
three years. If a facility finds it cannot conply with the
standard in the time provided for conpliance, it shall apply
to the departnment for a waiver based on a showi ng that the
standard is not econonmically or technically feasible for that
user. No waiver shall be granted by the departnent unless it
finds that the standard is not feasible for the facility.
(4) A facility otherw se covered by a performnce
standard shall be exenpt from such standard if conpliance
woul d adversely affect the facility's ability to produce its
product in conformance with product specifications of the
United States Food and Drug Administration, the United States
Depart ment of Defense or other Federal agency.
Section 11. R ght to enter and inspect.

The departnent may enter any industrial facility for the
pur pose of obtaining informati on concerning the industrial
facility's toxic use reduction practices, reviewing a toxic use
reduction plan or ascertaining conpliance with the provision of
this act or any rule or regul ati on adopted pursuant thereto. Any
information relating to a trade secret obtained in the course of
i npl enenting or enforcing the provisions of this act shall be
kept confidential and shall be inadm ssible as evidence in any
court or in any other proceeding in such a manner so as to

protect the confidentiality of the information.
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Section 12. Protection of trade secrets.

(a) Trade secret clains.--An owner or operator may omt from
the toxic use reduction plan or toxic use reduction plan sumrary
the specific chemcal identity of a hazardous substance about
which information is required, and include instead the generic
cl ass or category of the hazardous substance, or nmay omt any
other information required to be disclosed, if the owner or
operator files with the departnent a trade secret clai munder
this section.

(b) Proof of trade secret.--An owner or operator which seeks
to prevent disclosure of a trade secret shall submt to the
departnment a trade secret claim acconpanied by the toxic use
reduction plan or toxic use reduction plan sumrary, which
provi des the departnment with the information omtted, and a
stat ement denonstrating that the omtted information neets the
criteria for a valid trade secret established under subsection
(c). Any trade secret claimmade under this section which the
departnent determines is false or frivolous shall be consi dered
a violation of this act.

(c) Criteria for claimapproval.--The departnent shall not
approve a trade secret claimunless the owner or operator can
denonstrate all of the foll ow ng:

(1) The information has not been disclosed to any ot her
person other than to a person bound by a confidentiality

agr eenent .

(2) The owner or operator has taken all reasonable
nmeasures necessary to protect the secrecy of the information.

(3) The information is not required to be disclosed, or
to be otherwi se made available, to the public under any other

Federal or State | aw.
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(4) Disclosure of the information would be likely to
cause the owner or operator substantial econom c di sadvant age
or harm

(5) The information is not readily discoverable through
reverse engi neering or other analytical techniques.

(d) Determ nation by departnent. --

(1) The department shall act to nake a determ nation on
the validity of a trade secret claimwhen a request is made
by any person for the disclosure of the information for which
the trade secret claimwas nmade, or at any tinme that the
department deens appropriate. Upon making a determination on
the validity of a trade secret claim the departnent shal
informthe owner or operator of the affected industrial
facility of the determination by certified mail.

(2) |If the departnent determ nes that the owner or
operator's trade secret claimis not valid, the owner or
operator shall have 45 days fromthe receipt of the
departnment's determnation to file with the departnent a
witten request for an adm nistrative hearing before the
Envi ronnental Hearing Board. If the owner or operator does
not file such a request within 45 days, the departnent shal
take action to provide that the information for which the
trade secret clai mwas nade be discl osed under the provisions
of this act. At the hearing, the owner or operator shall have
the burden to show that the trade secret claimis valid. The
action of the Environnental Hearing Board shall be consi dered
a final agency action, and shall be subject only to judicial
review by the Comonweal th Court under 42 Pa.C. S. § 763(a)
(relating to direct appeals from governnment agencies). The

Envi ronnmental Hearing Board shall informthe owner or
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operator of its decision by certified mail. If the departnent
determ nes that the trade secret claimis not valid, the
owner or operator shall have 45 days to notify the departnent

in witing that he has filed an appeal of the departnent's

1

2

3

4

5 decision in the courts. Absent such notice, the departnent

6 shall take action to disclose the information for which the

7 trade secret clai mwas made.

8 (e) QOmssion of trade secrets from public copies.--Any toxic
9 use reduction plan summary containing information for which a

10 trade secret claimis pending or has been approved shall be nade

11 available to the public with that information omtted.

12 (f) Nondisclosure of confidential information.--

13 (1) The subject of any trade secret claimpending or

14 approved and all information and docunents submtted in

15 connection therewith shall be treated as confidenti al

16 information. Confidential information shall be kept in a

17 | ocked filed within a | ocked room at the departnent, and

18 shall not be duplicated by any person, including any enpl oyee
19 of the departnment. Except as provided in subsection (e), the
20 departnment shall not disclose any confidential information to
21 any person except an officer or enployee of the State in

22 connection with the official duties of the officer or

23 enpl oyee under any law for the protection of public health,
24 or to the contractors of the State and their enployees if, in
25 t he opi nion of the departnent, the disclosure is necessary

26 for the conpletion of any work contracted for in connection
27 with the inplenentation of this act.

28 (2) Any officer or enployee of the State, contractor of
29 the State, or health professional who has access to any

30 confidential information, and who willingly and know ngly
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di scl oses the confidential information to any person not
authorized to receive it, is guilty of a m sdenmeanor of the
third degree.

(g) Certain matters not trade secrets.--The secretary shal
not approve any trade secret claimfor any information which has
al ready been determ ned not to be a trade secret:

(1) by the United States Environnental Protection Agency
pursuant to section 312 of the Emergency Pl anning and Comrunity
Ri ght -t o- Know Act of 1986 (Public Law 99-499, 42 U S.C. § 11023)
or section 3001 of the Resource Conservation and Recovery Act of
1976 (Public Law 94-580 42 U.S.C. § 6921);

(2) by the United States Occupational Safety and Health
Adm ni stration pursuant to 29 C. F. R 1910.1200(i)(relating to
Lazard comruni cations); or

(3) by the Comonweal th's Departnment of Labor and | ndustry
under section 11 of the act of Cctober 5, 1984 (P.L.734,

No. 159), known as the Wbrker and Conmunity Ri ght-to Know Act.

(h) Oher matters not trade secrets.--An owner or operator
of an industrial facility may not claimthe follow ng
information as a trade secret:

(1) the chem cal nane, identity and anounts of any

hazar dous substance di scharged into the air or the surface or

ground waters of the State or into a wastewater treatnent

system the chem cal identity and anmounts of hazardous waste
generated, or the location of a discharge or generation; or

(2) hazards to health or the environnment posed by any
hazar dous substance at an industrial facility and potenti al
routes of human exposure to a hazardous substance.

(i) Use of information authorized.--The information for

which a trade secret claimis nade under this section may be
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used by the departnent in general conpilations of infornmation
based on industry groups or classifications of hazardous
substances, or for the conducting of research and preparation of
the reports required under section 10 if this use does not
identify the specific facility for which the information was
report ed.

Section 13. Rules and regul ations.

(a) Wen promul gated.--Wthin ten nonths of the effective
date of this act, the Environmental Quality Board shall
pronmul gate the rules and regul ati ons necessary to carry out this
act .

(b) Content.--The rules and regul ati ons which contain the
substantive requirenents for plan docunents shall, to the extent
possi bl e, require that informati on be based on data devel oped
for the purposes of conpliance with other Federal and State
|aws, so long as all information required by this act is
suppl i ed. These rules and regul ati ons shall specify which, if
any, information required in a toxic use reduction plan sunmary
and toxic use reduction plan progress report may be reported to
the departnent in an environnental hazard survey subm tted under
section 3(g) of the act of COctober 5, 1984 (P.L.734, No.159),
known as the Worker and Community Ri ght-to-Know Act. These
regul ati ons may require owners or operators of industrial
facilities to submt toxic use reduction plan summaries or toxic
use reduction plan progress reports in a formthat is conpatible
with the departnent's el ectronic information storage and
retrieval system

(c) Priority facilities.--Wthin 18 nonths of the effective
date of this act the Environnmental Quality Board shall adopt

rul es and regul ati ons establishing criteria under which it may
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require an industrial facility which is not a priority
industrial facility to prepare plan docunents. These criteria
shall include the toxicity and volunme of the hazardous

subst ances or hazardous waste used, generated or rel eased at the
industrial facility, or the history of unpermtted rel eases at
the industrial facility.

(d) Hazardous substances.--The departnent, through the
promul gati on of rules and regul ations, may establish, for any
hazar dous substance use or manufactured at an industrial
facility, a facility-wide threshold quantity of up to 5,000
pounds bel ow whi ch the hazardous substance need not be incl uded
in the plan docunents. For special hazards, the threshold
gquantity may be set at up to 1,000 pounds.

Section 14. Toxic Use Reduction Advi sory Board.

(a) Establishnment and conposition.--

(1) There is hereby established with the departnent the

Toxi ¢ Use Reduction Advisory Board. The board shall consi st

of the director of the Ofice of Toxic Use Reduction and 14

public nenbers, ten of whom shall be appointed by the

Governor, no nore than five of whomshall be of the sane

political party; one nmenber who shall be appointed by the

President pro tenpore of the Senate; one nenber who shall be

appointed by the Mnority Leader of the Senate; one nenber

who shal |l be appointed by the Speaker of the House of

Representati ves and one nenber who shall be appointed by the

Mnority Leader of the House of Representatives.

(2) O the nenbers appointed by the Governor, two shall
have experience or training in the field of environnental
conpliance at an industrial facility, one at a large facility

and the second at a small or nmedi umsized i ndustri al
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facility; two shall be nenbers of environnental organizations

wi th experience in toxic use reduction issues and which are

unconnected with any operators; one shall be a person with
academic training in the field of industrial processes; one
shall be a person with academic training in the field of

envi ronnmental econom cs; two shall be representatives of

organi zed | abor and have training or experience in the field

of occupational diseases and health; one shall have

experience in |ocal governnent; and one shall be a

representative of the general public.

(b) Terms.--Each of the nenbers appointed by the Governor
shall be appointed for a termof four years; the nenbers
appoi nted by the President pro tenpore of the Senate, Mnority
Leader of the Senate, Speaker of the House of Representatives
and Mnority Leader of the House of Representatives shall serve
terms concurrent with the session of the General Assenbly.

(c) Quorum--A mgjority of the nmenbership of the board shal
constitute a quorum for the transaction of board business.
Action may be taken and notions adopted by the board at any
neeting thereof by the affirmative vote of a majority of the
menbers of the board present and voting.

(d) Oficers and expenses.--The Governor shall appoint a
chai rman and ot her officers as may be necessary from anong the
menbers of the board. Menbers of the board shall serve w thout
conpensation but shall be entitled to receive reinbursenent for
all reasonabl e and necessary expenses, in accordance with the
rul es of the Executive Board.

(e) Powers and duties.--The board shall have the power and
duty to:

(1) Review any matters submtted to it by the departnent
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or the office concerning any aspect of the provisions or
i mpl enentation of this act, and report its recomendations to
t he departnent or office.

(2) Conduct an ongoing review of the inplenmentation of
this act, including initiating any inquiries it deemns
necessary or useful, and submt any reconmendations for
adm nistrative or legislative changes it deens necessary to
t he departnent of the office.

(3) Advise the office on the interpretation of
information submtted in plan docunents.

(4) Reviewthe scientific literature concerning the
human, public health and environnmental risks presented by
exposures to specific hazardous substances, eval uate
scientific interpretations of these risks and access the
ri sks of the discharge of these hazardous substances into
di fferent environnmental nedia.

(5) Review and eval uate whether there is any inpact on
enpl oynment | evels of reductions in the use or discharge of
speci fi c hazardous substances.

(6) Conduct periodic reviews of the criteria adopted by
the departnent for the preparation of plan docunents and, if
deened necessary, nake reconmendations to the departnent for
adm ni strative or |egislative changes.

(7) Study and evaluate the practicability and
feasibility of achieving hazardous substance toxic use
reduction through the use of substitute substances,
alternative procedures or processes, or other neans, and
whet her such net hods have any positive or negative inpact on
enpl oyment in the various industries.

(8) Conduct research and hold public hearings concerning
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t he continued use, production, manufacture, discharge or

di sposal of any hazardous substance in this Commonweal th and

the threat it poses to human health or the environnent, and,

if warranted, nake a witten recommendati on to the Governor
and the General Assenbly concerning the prohibition of, or
restrictions on, the continued use, production, manufacture,

di scharge or disposal of the hazardous substance in this

Conmonweal t h.

(9) Review the expenditure by the departnment of noneys
deposited in the Toxic Use Reduction Fund established under
section 16.

Section 15. Enforcenment and penalties.

(a) Authority of departnent.--Wenever, on the basis of
information available to the departnment, the secretary finds
that a person is in violation of this act, the secretary shall:

(1) issue an order in accordance with subsection (b)
requiring the person to conply;

(2) bring a civil action in accordance wi th subsection
(c);

(3) levy acivil admnistrative penalty in accordance
wi th subsection (d); or

(4) bring an action for a civil penalty in accordance
wi th subsection (e).

The exercise of any of the remedies provided in this section
shall not preclude recourse to any other renedy so provided.

(b) Order.--Wenever, on the basis of information avail abl e,
the secretary finds that a person is in violation of this act,
the secretary may i ssue an order:

(1) specifying the provision of this act, or the rule or

regul ati on adopt ed pursuant thereto, of which the person is
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in violation;

(2) citing the action that caused the violation;

(3) requiring conpliance with the provision of this act
or the rule or regul ation adopted pursuant thereto of which
the person is in violation; and

(4) giving notice to the person of his right to a
hearing on the matters contained in the order.

(c) GCvil action.--The secretary is authorized to conmence a
civil action in the court of common pleas of the applicable
judicial district for appropriate relief froma violation of
this act. This relief may include an assessnent agai nst the
violator for the costs of any investigation, inspection or
nonitoring survey that led to the discovery and establishnment of
the violation and for the reasonable costs of preparing and
l[itigating the case under this subsection.

(d) GCuvil penalty.--

(1) The secretary is authorized to inpose a civil
penalty of not nore than $15,000 for each violation, and each
day during which each violation continues shall constitute an
additional, separate and distinct offense. Any anount inposed
under this subsection shall be assessed under the rul es and
regul ati ons adopted by the secretary for violations of
simlar type, seriousness and duration. The secretary shall
have the authority to assess penalties prior to the
establ i shment of rules and regul ati ons governing penalties to
the extent that such penalties are reasonable and based on
other violations of a simlar type, seriousness and duration.

(2) No civil admnistrative penalty shall be inposed
until after the person has been notified by certified mail or

personal service. The notice shall include:
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(i) areference to the section of the act, rule,
regul ation, order or permt violated;
(i1i) a concise statenent of the facts alleged to
constitute a violation;
(i1i1) a statenent of the anount of the civil
adm ni strative penalties to be inposed; and
(iv) a statenment of the person's right to a hearing.
The person shall have 20 days fromrecei pt of the notice
within which to deliver to the secretary a witten request
for a hearing. Subsequent to the hearing and upon finding
that a violation has occurred, the secretary nmay issue a
final order or civil admnistrative penalty after inposing
t he amount of the fine specified in the notice. If no hearing
is requested, the notice shall beconme a final order or a
final civil adm nistrative penalty upon the expiration of the
20-day period. Paynent of the penalty is due when a final
order is issued or when the notice becones a final order or a
final civil adm nistrative penalty.

(3) The authority to levy a civil admnistrative penalty
is in addition to all other enforcenment provisions in this
act, and the paynent of a civil adm nistrative penalty shall
not be deenmed to affect the availability of any other
enforcenment provision in connection with the violation for
which the penalty is levied. A civil admnistrative penalty
i nposed under this subsection rmay be conprom sed by the
secretary upon the posting of a performance bond by the
vi ol ator, or upon ternms and conditions the secretary may
establish by rule or regul ation.

(4) In addition to the assessnment of a civil

adm ni strative penalty, the secretary may, by administrative
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order and upon an appropriate finding, assess a violator for

t he reasonabl e costs of any investigation, inspection or

nmonitoring survey which led to the establishnent of the

vi ol ati on.

(e) Additional civil penalty.--Any person who violates this
act, an order issued under subsection (b) or a court order
i ssued under subsection (c) or who fails to pay in full a civil
penalty | evied under subsection (d) shall be subject, upon order
of a court, to a civil penalty not to exceed $15,000 for each
day during which the violation continues. Any penalty inposed
under this subsection nmay be collected and any costs incurred in
connection therewith may be recovered in a civil action brought
in the nane of the Conmonweal t h.

(f) Private actions.--Any affected person may bring a civil
action in the appropriate court of comon pleas on his own
behal f agai nst any owner or operator for a violation of any
provision of this act or any rule or regulation pronul gat ed
pursuant thereto, or may bring suit in Commonweal th Court
agai nst the departnment for failure to enforce the provisions of
this act or any rule or regul ation promul gated pursuant thereto.
The court nmay issue, whenever it deens appropriate, a
prelimnary, permanent or special injunction as necessary to
enforce the provisions of this act or any rule or regulation
pronul gated pursuant thereto. A private plaintiff who is a
prevailing party in any litigation under this subsection shal
be awarded all costs of litigation, including, but not Iimted
to, court fees, litigation expenses, deposition transcript fees,
expert witness fees and reasonabl e attorney fees.

(g) Falsification of plans.--Any operator or person who

willfully falsifies any part of a plan docunent conmits a
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m sdeneanor of the second degree, punishable by a fine of not
| ess than $2,500 nor nore than $50,000 for each separate

of fense, or to inprisonnent for a period of not nore than two
years for each separate offense, or both.

Section 16. Toxic Use Reduction Fund.

(a) Establishnent.--There is hereby established a separate
account in the State Treasury to be known as the Toxic Use
Reduction Fund. The fund shall be credited with all fees inposed
and coll ected by the departnent under this act, with al
penalties collected for violations of this act and with any
ot her noneys that nmay be nade avail able, or appropriated, to the
departnment for the inplenmentation of this act. Mneys in the
fund shall be used by, and are hereby continuously appropriated
to, the Departnment of Environmental Resources solely for the
pur pose of inplenenting this act.

(b) Assessnent.--Conmencing within 180 days of the effective
date of this act, each operator shall be assessed a fee in the
amount of $970 for each hazardous substance which the facility
is required to report on Form R under the Emergency Pl anning and
Community Ri ght-to-Know Act of 1986 (Public Law 99-499, 42
U S C 8§ 11023), the fees to be paid into the fund.

(c) Paynents per pound.--Comenci ng seven years fromthe
effective date of this act, the fee schedule contained in
subsection (b) shall be replaced with a systemrequiring
conpanies to pay a flat anobunt per pound of hazardous substance
used by the facility. The rate per pound shall be determ ned by
the departnent, in accordance with a formula to be determ ned by
t he departnent and pronul gated by the departnment as a
regul ati on.

Section 17. Ef fecti ve date.
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