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THE GENERAL ASSEMBLY OF PENNSYLVANIA

HOUSE BILL
No. 12  *5a”

| NTRODUCED BY CORRI GAN, TRELLO, LEH, FARGO, PESCI AND LUCYK
JANUARY 27, 1993

REFERRED TO COW TTEE ON RULES, JANUARY 27, 1993
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AN ACT
Inmposing limtations on the use of em nent domai n by

muni cipalities to obtain certain real estate or facilities;

provi ding for additional court proceedings; and making

repeal s.

The General Assenbly of the Conmonweal th of Pennsyl vani a
her eby enacts as foll ows:

Section 1. Short title.

This act shall be known and may be cited as the Mini ci pal
Em nent Domain Limtation Act.

Section 2. Definitions.

The foll ow ng words and phrases when used in this act shal
have the neanings given to themin this section unless the
context clearly indicates otherw se:

"Aut hority."™ Any authority incorporated and operated under
the act of May 2, 1945 (P.L.382, No.164), known as the
Municipality Authorities Act of 1945.

"Condeming nunicipality.” A municipality, first class

county or authority which desires to use em nent donmain to
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acquire real estate or a facility after obtaining court
approval .

"Court." The court of conmmon pleas of the judicial district
where the real estate or facility which is subject to any
em nent domai n proceedi ngs under this act is |ocated.

"Host municipality.” A nmunicipality where the real estate or
facility which is subject to an em nent domai n proceedi ng under
this act is |ocated.

“"Municipality.” Any city, borough, incorporated town,
township or honme rule nmunicipality within this Commonweal t h.
Section 3. Scope.

The provisions of this act shall apply to every nunicipality,
every county and every authority within this Conmonweal t h,
except as otherw se provided in this act.

Section 4. Limtation on enm nent donmain power.

The power of a nunicipality, a county or an authority to
take, appropriate or acquire any real estate or any facility by
em nent domain for the creation, acquisition or operation of a
landfill, an incinerator, a resource recovery operation, a
sewage treatnent facility or any other use or operation rel ated
to the storage, processing, treatnent or disposal of solid waste
or sewage shall not extend beyond the geographi cal boundaries of
the nmunicipality, county or authority.

Section 5. Specific limtations and exceptions.

(a) Counties and cities of the first class.--

(1) Except as provided in paragraph (2), every county
and city of the first class shall conply with the provisions
of this section when utilizing em nent domain proceedi ngs for
the creation, acquisition or operation of a landfill, an

i ncinerator, a resource recovery operation, a sewage
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treatnment facility or any other use or operation related to

the storage, processing, treatnent or disposal of solid waste

or sewage.

(2) Upon receipt of court approval under section 6, a
county or city of the first class may exercise the power of
em nent domain to acquire real estate or facilities for the
pur poses specified in section 4 beyond the geographi cal
boundari es of the county.

(b) O her counties.--All other counties and authorities
created by such counties shall conply with the provisions of
section 4 wthout exception.

(c) Municipalities.--

(1) Except as provided in paragraph (2), every
muni ci pality shall conply with the provisions of section 4.

(2) Upon receipt of court approval under section 6, any
muni ci pality nmay exercise the power of em nent domain to
acquire real estate or facilities for the purposes specified
in section 4 beyond the geographi cal boundaries of the
condemmi ng muni ci pality but not beyond the geographi cal
boundari es of the county in which the condeming nunicipality
i s | ocated.

(d) Municipal authorities.--Minicipal authorities shall be
subject to the sane specific limtations and exceptions that are
applicable to any or all of the incorporating nmunicipalities
with the exception that the geographical boundaries of an
authority shall enconpass the geographi cal boundaries of the
i ncorporating nmunicipality or municipalities.

Section 6. Court proceedings.
(a) Jurisdiction.--Exclusive jurisdiction for al

proceedi ngs under this act shall be vested in the court of
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common pleas of the judicial district where the real estate or
facility which is subject to the em nent donain proceeding for
the creation, acquisition or operation of a landfill, an
incinerator, a resource recovery operation, a sewage treatnent
facility or any other use or operation related to the storage,
processing, treatnment or disposal of solid waste or sewage is

| ocated. In the event the real estate or facility which is
subject to the em nent domain proceeding is located in two or
nore contiguous judicial districts, the court of conmon pl eas of
the judicial district in which the greatest portion of the total
real estate or facility subject to said proceedings is |ocated
shall have exclusive jurisdiction for all proceedi ngs under this
act. Approvals required by this act shall be obtained prior to
instituting any action under the act of June 22, 1964 (Sp. Sess,
P.L.84, No.6), known as the Em nent Domai n Code.

(b) Burden of proof.--In order to obtain court approval, the
condemni ng municipality which desires to acquire real estate or
a facility outside of its geographical boundaries by em nent
domai n shall establish, by clear and convincing evidence, that:

(1) There is no equally suitable property avail able
wi thin the condeming nunicipality's boundaries for the

i nt ended pur pose.

(2) The proposed action would not inpede the existing

| and use plan of the host mnunicipality.

In addition, the condemming municipality shall present econom c,
ecol ogi cal and | and use inpact studies regarding the inpact on

t he host nunicipality. The condemming municipality shall provide
copi es of such studies to the court and host nunicipality at

| east 90 days before hearing on the petition for court approval.

(c) Basis for decision.--After a hearing, the court shal
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reach a decision by bal ancing the need of the condemmi ng
muni ci pal ity against the simlar need of and the econom ¢ and
ecol ogi cal inpact on the host municipality. Upon presentation of
a petition for court approval under this act, the court may
appoint up to three persons as conmm ssioners who shall be
severally sworn or affirmed, shall view the real estate or
facility proposed to be taken by em nent domain, shall review
t he i nmpact studies presented by the condeming nunicipality, and
shall report their recommendations to the court as soon
thereafter as possible. The report of the comm ssioners shall be
advi sory only, and not binding upon the court. Each commr ssi oner
shal |l receive such conpensation for his services as the court
shall allow to be paid by the condeming nunicipality.

(d) Appeals.--Any appeal shall be to the Conmonweal th Court.
The findings of fact of the court of comon pleas shall be
bi ndi ng on the appellate court in the absence of an abuse of
di scretion by the court of common pl eas.
Section 7. Inposition of conditions.

After receipt of court approval and the concl usion of
proceedi ngs under the act of June 22, 1964 (Sp.Sess., P.L.84,
No. 6), known as the Em nent Domai n Code, the condemni ng
muni ci pality and its successors in interest and assi gns shal
conply with each of the following conditions in relation to an
em nent domai n proceeding for the creation, acquisition or
operation of a landfill, an incinerator, a resource recovery
operation, a sewage treatnent facility or any other use or
operation related to the storage, processing, treatnment or
di sposal of solid waste or sewage:

(1) The real estate or facility which is the subject of

t he condemation shall continue to be subject to the zoning
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ordi nances of the host nunicipality in accordance with the
act of July 31, 1968 (P.L.805, No.247), known as the
Pennsyl vani a Muni ci palities Pl anning Code.

(2) The condeming nunicipality shall pay all rea
estate transfer taxes as if the acquisition of the property
involved a private sale of that property.

(3) The condeming nunicipality shall make paynments in
lieu of taxes equal to the property tax that a private owner
woul d pay to the host nunicipality, school district and
county.

(4) The condeming nunicipality shall conply with al
provi sions of the act of July 7, 1980 (P.L.380, No.97), known
as the Solid Waste Managenent Act, and maintain all necessary
permts at its expense.

(5) The host nmunicipality shall be permtted to utilize
the site and facility for any garbage or refuse collected
wi thin the host nmunicipality by either municipal or private
contractors operating under contract with the host
muni ci pality.

(6) The host nunicipality nmay place reasonable limts on
the hours of operation of any site or facility by ordi nance.

(7) The host nmunicipality may inpose a nunicipal service
charge on dunping at the site or facility, which charge nust
be reasonably related to the additional cost to the host
muni ci pality for extra services necessitated by the existence
of the site or facility.

(8) Any subsequent sale of any property taken by em nent
domai n by the condeming nunicipality shall be subject to al

the conditions of taking stated in this section.

30 Section 8. Repeals.
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The follow ng acts and parts of acts are repeal ed i nsofar as
they are inconsistent with this act:

Section 1901 of the act of June 24, 1931 (P.L.1206, No.331),
known as The First O ass Townshi p Code.

Clause VIII of section 702 of the act of May 1, 1933
(P.L.103, No.69), known as The Second C ass Townshi p Code.

Section 11 of the act of May 2, 1945 (P.L.382, No.164), known
as the Municipality Authorities Act of 1945.
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Section 2513 of the act of February 1, 1966 (1965 P.L. 1656,
10 No.581), known as The Borough Code.

11 Section 9. Applicability.

12 This act shall apply to all proceedings for which a

13 declaration of taking is filed on or after the effective date of
14 this act.

15 Section 10. Effective date.

16 This act shall take effect in 30 days.
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