PRI OR PRI NTER S NO. 2047

THE GENERAL ASSEMBLY OF PENNSYLVANIA

SENATE BILL
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MADI GAN, SHUMAKER, SHAFFER, HART, SCANLON, LEWS, FUMO,
LYNCH, BELAN, STQUT, TILGAVMAN AND PECORA, MARCH 25, 1992

SENATOR BRI GHTBI LL, ENVI RONMVENTAL RESOURCES AND ENERGY, AS

AMENDED, MARCH 31, 1992

OCO~NOUITARWNE

AN ACT

Amendi ng the act of January 8, 1960 (1959 P.L.2119, No.787),

entitled, as anended, "An act to provide for the better
protection of the health, general welfare and property of the
peopl e of the Comonweal th by the control, abatenent,
reducti on and prevention of the pollution of the air by
snokes, dusts, funes, gases, odors, msts, vapors, pollens
and simlar matter, or any conbination thereof; inposing
certain powers and duties on the Departnment of Environnental
Resources, the Environnental Quality Board and the

Envi ronnment al Hearing Board; establishing procedures for the
protection of health and public safety during energency
conditions; creating a stationary air contam nation source
permt system providing additional renedies for abating air
pol lution; reserving powers to |ocal political subdivisions,
and defining the relationship between this act and the

ordi nances, resolutions and regul ations of counties, cities,
bor oughs, towns and townshi ps; inposing penalties for
violation of this act; and providing for the power to enjoin
violations of this act; and conferring upon persons aggrieved
certain rights and renedi es,"” addi ng and anendi ng certain
definitions; further providing for the powers and duties of
t he Departnent of Environnmental Resources, the Environnental
Qual ity Board and the Environnmental Hearing Board; further
providing for plans and permts; providing for certain fees
and civil penalties, for acid control and for hazardous air
pol lutants; further providing for certain procedures;

provi ding for conpliance; establishing the Conpliance

Advi sory Panel and providing for its powers and duties;
further providing for enforcement, for crimnal and civil
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penalties and for the abatenent and restraint of violations;
and maki ng editorial changes.

The General Assenbly of the Conmonweal th of Pennsyl vani a
her eby enacts as foll ows:

Section 1. Section 2 of the act of January 8, 1960 (1959
P.L. 2119, No.787), known as the Air Pollution Control Act,
anended June 12, 1968 (P.L. 163, No.92), is anmended to read:

Section 2. Declaration of Policy.--(a) It is hereby
declared to be the policy of the Cormonweal th of Pennsylvania to
protect the air resources of the Coomonwealth to the degree
necessary for the (i) protection of public health, safety and
wel |l -being of its citizens; (ii) prevention of injury to plant
and animal life and to property; (iii) protection of the confort
and conveni ence of the public and the protection of the
recreational resources of the Commonweal th; [and] (ivV)
devel opnent, attraction and expansi on of industry, commerce and

agriculture[.]; and (v) inplenentation of the requirenents of

the Clean Air Act (Public Law 95-95, 42 U S.C. § 7401 et sed.)

in the Conmbnweal t h.

(b)Y It is further declared that:

(1) Positions taken by individuals representing the

Commpnweal th on interstate pollution transport conm sSsi ons

establ i shed under the Cean Air Act which conmt the

Commpnweal th to propose or adopt certain pollution control

strategi es shall be devel oped with the benefit of public review

and conment .

(2) The public shall be involved in devel opi ng and

comm tting the Commonweal th to the adopti on of particul ar

pol lution control strateqies through review of State

| npl ementati on Pl an revi sions and plans required to be subnitted
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by the Cean Air Act.

(3) The departnent shall have the staff and technical

resources needed to conply with the Cean Air Act and shall be

requi red to devel op a speci al budget denonstrating its resource

needs. The departnent shall be required to explore the role

private industry can play in devel opi ng and i npl enmenti ng the

clean air prograns as a nechanismto i nsure the Commpnweal t h

meets Clean Air Act deadli nes.

(4) States shall not be penalized for mssing Cean Air Act

deadl i nes when the delay is the result of the Federal governnent

not finalizing guidance to states on i nplenenting the act. The

Commpnweal th and other states nmust be given a reasonabl e

opportunity to neet Clean Air Act deadlines.

Section 2. Section 3 of the act, anmended Cctober 26, 1972
(P.L.989, No.245), is anended to read:

Section 3. Definitions.--The foll ow ng words and phrases,
when used in this act, unless the context clearly indicates
ot herwi se, shall have the nmeaning ascribed to themin this
secti on:

[(1) "Departnment." Departnent of Environnmental Resources of
t he Commonweal t h of Pennsyl vani a.

(2) "Board." The Environnental Quality Board established in
t he departnent by the act of Decenber 3, 1970 (P.L.834).

(2.1) "Hearing board."™ The Environnental Hearing Board
established in the departnent by the act of Decenber 3, 1970
(P.L.834).

(3) "Person."™ Any individual, public or private corporation
for profit or not for profit, association, partnership, firm
trust, estate, departnent, board, bureau or agency of the

Commonweal th, political subdivision, nmunicipality, district,
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authority or any other |legal entity whatsoever which is
recogni zed by | aw as the subject of rights and duties.

(4) "Air contamnant." Snoke, dust, fume, gas, odor, m st,
vapor, pollen, or any conbination thereof.

(5) "Air pollution.” The presence in the outdoor atnosphere
of any form of contam nant including but not limted to the
di scharging from stacks, chimeys, openings, buildings,
structures, open fires, vehicles, processes, or any other source
of any snoke, soot, fly ash, dust, cinders, dirt, noxious or
obnoxi ous aci ds, funmes, oxides, gases, vapors, odors, toxic or
radi oacti ve substances, waste, or any other matter in such
pl ace, manner, or concentration inimcal or which may be
inimcal to the public health, safety, or welfare or which is,
or may be injurious to human, plant or animal life, or to
property, or which unreasonably interferes with the confortable
enjoynent of life or property.

(6) "Air contam nation."” The presence in the outdoor
at nosphere of an air contam nant which contributes to any
condition of air pollution.

(7) "Air contam nation source.” Any place, facility or

equi pnent, stationary or nobile, at, fromor by reason of which
there is emtted into the outdoor atnosphere any air
cont am nant .

(8) "Stationary air contam nation source.” Any air
contam nati on source other than that which, when operated, noves
in a given direction under its own power.
(9) "Region."™ Any geographical subdivision of the
Commonweal t h whose boundari es shall be determ ned by the board.
(10) "Approved air pollution control agency." An air

pol lution control agency of any political subdivision of the
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Commonweal t h whi ch has been granted approval by the board.]

"Admi ni strator." The Adm nistrator of the United States

Envi ronnental Protecti on Agency.

"Air contam nant." Snpke, dust, fune, gas, odor, m st,

radi ati on, vapor, pollen, or any conbi nati on thereof.

"Air contam nation." The presence in the outdoor atnosphere

of an air contam nant which contributes to a condition of air

"Air contam nation source." Any place, facility or

equi pnent, stationary or nobile, at, fromor by reason of which

there is emtted into the outdoor atnpbsphere an air contamn nant.

"Air pollution." The presence in the outdoor atnosphere of a

formof contam nant including, but not limted to, the

di schargi ng from stacks, chi meys, openi ngs, buil di ngs,

structures, open fires, vehicles, processes, or any other source

of any snoke, soot, fly ash, dust, cinders, dirt, noxi ous or

obnoxi ous aci ds, funes, oxides, gases, vapors, odors, toxic,

hazardous or radi oacti ve substances, waste, or any other nmatter

in such place, manner, or concentration ininical or which nmay be

inimcal to the public health, safety, or welfare or which is,

or nmay be injurious to human, plant or animal life, or to

property, or which unreasonably interferes with the confortabl e

enjoynent of life or property.

"Approved air pollution control agency." An air pollution

control agency of a political subdivision of the Conmbnweal th

whi ch has been granted approval by the board.

"Board." The Environnental Quality Board.

"Clean Air Act." Public Law 95-95, 42 U.S.C. 8 7401 et seq.

The term i ncl udes only those provisions which direct a state to

t ake actions or authorize a state to adm ni ster a provision of
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t he act.

"Departnent." The Departnent of Environnental Resources of

t he Conmmopnweal t h.

"Envi ronnental Protecti on Agency" or "EPA." The United

States Environnmental Protection Agency or the Adm ni strator of

the United States Environnental Protection Agency.

"Hearing board." The Environnental Heari ng Board.

"Person." An individual, public or private corporation for

profit or not for profit, association, partnership, firm trust,

estate, departnment, board, bureau or agency of the Commpbnweal t h

or the Federal governnent, political subdivision, nmunicipality,

district, authority or any other | egal entity whatsoever which

is recogni zed by | aw as the subject of rights and duties. In a

provi sion of this act prescribing a fine, inprisonment or

penalty, or a conbination of the foregoing, the termshall al so

i nclude the officers and directors of any corporation or other

|l egal entity having officers and directors.

"Plan approval." The witten approval fromthe Departnent of

Envi ronnental Resources whi ch authorizes a person to construct,

assenble, install or nodify a stationary air contam nati on

source, install thereon any air pollution control equi pnent or a

device or reactivate an air contani nati on source after the

source has been out of operation or production for a period of

two years or_nore.

"Reqgi on." A geographi cal subdivision of the Commonweal th

whose boundari es shall be deterni ned by the Environnental

Qual ity Board.

"Smal | business stationary source." A stationary source

(1) is owned or operated by a person that enpl oys one
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hundred (100) or fewer individuals;

(2) is a small business concern as defined in the Snal

Busi ness Act (Public Law 85-536, 15 U.S.C. § 78a et seq.);

(3) is not a nmpjor stationary Ssource;

(4) does not emt fifty (50) tons or nore per year of any

requl ated pol |l utant; and

(5) enits |less than seventy-five (75) tons per year of al

requl at ed pol | utants.

"State I npl enmentation Plan." The plan that a state is

aut hori zed and required to submt under section 110 of the d ean

Alr Act (Public Law 95-95, 42 U.S.C. 8 7410 et seqg.) to provide

for attai nment of the national anbient air quality standards.

"Stationary air contanination source." An air contani nation

source other than that which, when operated, noves in a given

direction under its own power.

Section 3. Section 4 of the act, anmended Cctober 26, 1972
(P.L.989, No.245) and repealed in part April 28, 1978 (P.L.202,
No. 53), is anmended to read:

Section 4. Powers and Duties of the Departnent of
Envi ronnent al Resources. --The departnment shall have power and
its duty shall be to--

(1) |Inplenent the provisions of the Clean Air Act in the

Commpnweal th, including the enforcenent of the requirenents that

the Commonwealth is authorized to i npl enent or enforce under the

Clean Air Act.

[(1)] (2) Enter any building, property, prenm ses or place
and i nspect any air contam nation source for the purpose of
i nvestigating an actual or a suspected source of air pollution
or for the purpose of ascertaining the conpliance or non-

conpliance with [any rule or regulation which may have been
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adopted and promnul gated by the board hereunder.] this act, the

Clean Air Act, a rule or requl ati on pronul gated under either

this act or the Clean Air Act, a plan approval, pernt or order

of the departnent. In connection with such inspection or
i nvestigation, sanples of air, air contam nants, fuel, process
material or other matter may be taken for analysis, a duplicate
of the analytical report shall be furnished pronptly to the
person who i s suspected of causing such air pollution or air
cont ami nat i on.

[(2)] (3) Have access to, and require the production of,

books [and], papers and records, including, but not limted to,

exi sting conputerized records pertinent to any matter under

i nvesti gation.

[(2.1)] (4) Require the owner or operator of any air
contam nation source to establish and mai ntain such records and
make such reports and furnish such information as the depart nent
may reasonably prescribe.

[(2.2)] (5) Require the owner or operator of any air
contam nation source to install, use and maintain such air
contam nant nonitoring equi pment or nethods as the departnment
may reasonably prescribe.

[(2.3)] (6) Require the owner or operator of any air
contami nati on source to sanple the em ssions thereof in
accordance with such nethods and procedures and at such
| ocations and intervals of tine as the departnent may reasonably
prescri be and to provide the departnment with the results
t her eof .

[(3)] (7) Enter upon any property on which an air
contami nation source may be | ocated and nake such tests upon the

source as are necessary to determ ne whether the air

19920S1650B2060 - 8 -
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contami nants being emtted from such air contam nation source
are being emtted at a rate in excess of a rate provided for by

[board rule or regulation] this act, the Clean Air Act, a rule

or requl ati on pronul gated under either this act or the Cean Air

Act, a plan approval, pernmit or order of the departnent or

ot herwi se causing air pollution. Wenever the departnent

determ nes that a source test is necessary, it shall give
reasonable witten or oral notice to the person owning,
operating, or otherwise in control of such source, that [it] the
departnment will conduct a test on such source. Thereafter, the
person to whom such notice is given shall provide such
reasonably safe access to the testing area, and such sanpling

[ hol es] ports, facilities, electrical power and water as the
departnent shall specify in its notice.

[(4)] (8) Receive, initiate and investigate conplaints,
institute and conduct surveys and testing progranms, conduct
general atnospheric sanpling prograns, make observations of
conditions which may or do cause air pollution, make tests or
ot her determ nations at air contam nation sources, and assess
t he degree of abatenent required.

[(4.1)] (9) (i) Issue orders to any person owni ng or
operating an air contam nation source, or owni ng or possessing
| and on which such source is located, if such source is
introducing or is likely to introduce air contam nants into the

out door at nosphere in excess of any [board rule or regulation,

or any permt requirenent] rate provided for by this act, the

Clean Air Act, a rule or requl ati on pronul gated under either

this act or the Cean Air Act, a plan approval or permnt

applicable to such source, or at such a |level so as to cause air

pol lution. Any such order may require the cessation of any
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operation or activity which is introducing air contam nants into
t he outdoor atnosphere so as to cause air pollution, the
reduction of em ssions fromsuch air contam nation source,

nodi fication or repair of such source or air pollution control
devi ce or equi pment or certain operating and mai nt enance
procedures with respect to such source or air pollution control

device or equipnent, [institution] recomendati on of a process

change, installation of air pollution control devices or

equi pnent, or any or all of said requirenments as the departnent
deens necessary. Such orders may specify a tinme for conpliance,
requi re subm ssion of a proposed plan for conpliance, and
require subm ssion of periodic reports concerning conpliance. If
atime for conpliance is given, the departnment may, inits

di scretion, require the posting of a bond in the anmount of tw ce
t he noney to be expended in reaching conpliance.

(ii) Al departnent orders shall be in witing, contain
therein a statenent of the reasons for their issuance, and be
served either personally or by certified mail. Wthin thirty
(30) days after service of any such order the person to whomthe
order is issued or any other person aggrieved by such order nmay
file with the hearing board an appeal setting forth with
particularity the grounds relied upon. An appeal to the hearing
board of the departnment's order shall not act as a supersedeas:
Provi ded, however, That upon application and for cause shown,

t he hearing board may i ssue such a supersedeas.
[(5)] (10) Institute, in a court of conpetent jurisdiction

proceedi ngs to conpel conpliance with [any] this act, the C ean

Alr Act, a rule or regul ati on pronul gated under either this act

or the Cean Air Act, plan approval, pernt or order of the

departnment from which there has been no appeal or which has been
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sust ai ned on appeal .

[(6)] (11) Act as the agent for the board in holding public
heari ngs when so directed by the board.

[(7)] (12) Institute prosecutions under this act.

[(8)] (13) Recommend the mninmumjob qualifications of
per sonnel enpl oyed by county and mnunicipal air pollution control
agenci es hereafter created.

[(9)] (14) Require the subm ssion of, and consider for
approval, plans and specifications of air pollution control
equi pnent, devices or process changes, and inspect such
installations or nodifications to insure conpliance with the
pl ans whi ch have been approved.

[(10)] (15) Conduct or cause to be conducted studies and
research with respect to air contam nants, their nature, causes
and effects, and with respect to the control, prevention,
abat enent and reduction of air pollution and air contam nation.

[(10.1)] (16) Evaluate notor vehicle em ssion control

prograns, including vehicle enission standards, clean

alternative fuels, oxygenated fuels, refornul ated fuels, vehicle

mles of travel, congestion | evels, transportati on control

measures and ot her transportation control strategies with

respect to their effect upon air pollution and determ ne the
need for nodifications of such prograns.

[(11)] (17) Determ ne by nmeans of field studies and sanpling
the degree of air pollution existing in any part of the
Commonweal t h.

[(12)] (18) Prepare and devel op a general conprehensive plan
for the control and abatenment of existing air pollution and air
contami nation and for the abatenment, control and prevention of

any new air pollution and air contam nation, recognizing varying
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requirenents for the different areas of the Commonweal th, and to
submt a conprehensive plan to the board for its consideration
and approval .

[(13)] (19) Encourage the formulation and execution of plans
in conjunction with air pollution control agencies or civil
associ ations of counties, cities, boroughs, towns and townshi ps
of the Commonweal th wherein any sources of air pollution or air
contam nation nmay be | ocated, and enlist the cooperation of
t hose who nay be in control of such sources for the control,
prevention and abatenent of such air pollution and air
cont ami nat i on.

[(14)] (20) Encourage voluntary efforts and cooperation by
all persons concerned in controlling, preventing, abating and
reducing air pollution and air contam nati on.

[(15)] (21) Conduct and supervise educational prograns wth
respect to the control, prevention, abatenent and reduction of
air pollution and air contami nation, including the preparation
and distribution of information relating to the nmeans of
controlling and preventing such air pollution and air
cont ami nat i on.

[(16)] (22) Develop and conduct in cooperation with | ocal
communi ties denonstration prograns relating to air contam nants,
air pollution and air contam nation and the control, prevention,
abat enent and reduction of air pollution and air contam nation.

[(17)] (23) Provide advisory technical consultative services
to local comunities for the control, prevention, abatenent and
reduction of air pollution and air contam nation.

[(18)] (24) Cooperate with the appropriate agencies of the
United States or of other states or any interstate agencies with

respect to the control, prevention, abatenment and reduction of
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air pollution, and where appropriate fornmulate interstate air
pol lution control conpacts or agreenments for the subm ssion
thereof to the General Assenbly.

[(19)] (25) Serve as the agency of the Conmonwealth for the
recei pt of noneys fromthe Federal government or other public or
private agencies, and expend such noneys for studies and
research with respect to air contam nants, air pollution and the
control, prevention, abatenment and reduction of air pollution.

(26) Establish and i nplenent a Small Busi ness Stati onary

Source Techni cal and Envi ronnental Conpli ance Assi stance

[(20)] (27) Do any and all other acts and things not
i nconsistent with any provision of this act, which it may deem
necessary or proper for the effective enforcenment of this act,

the Cean Air Act, and the rules or regulations [which have

been] pronul gated [thereunder] under either this act or the

Clean Air Act.

Section 4. Section 4.1 of the act, added Decenber 2, 1976
(P.L.1263, No.279), is anended to read:
Section 4.1. Agricultural Regul ations Prohibited.--[The]

Except as nay be required by the Clean Air Act or the

requl ati ons pronul gated under the Cean Air Act, the

Environnmental Quality Board shall not have the power nor the
authority to adopt rules and regulations relating to air
contam nants and air pollution arising fromthe production of
agricultural comobdities in their unmanufactured state but shal
not include the use of materials produced or manufactured off
the prem ses of the farm operation.

Section 5. The act is anmended by addi ng a—seetioen SECTI ONS <—

to read:
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Secti on 4. 2. Perm ssi ble Actions.--In inplenenting the

requi renents of the Clean Air Act, the departnent and

Envi ronnental Quality Board nay take only those actions directly

required to obtain the adninistrator's approval and to inpl enent

the Federal operating permt program and other requirenents of

the Clean Air Act. Such actions shall be no nore stringent than

the requirenents of the Cean Air Act, unless specifically

authorized in this act. This section shall not apply to rul es

and reqgul ati ons adopted as final prior to the effecti ve date of

this act. This section shall not be construed to weaken

standards in place prior to the effective date of this act for

em ssions from sources of air pollution.

SECTI ON 4.3 EVALUATI ON. - - BEG NNI NG FI VE YEARS AFTER THE <—

EFFECTI VE DATE OF TH S ACT_AND EVERY FI VE YEARS THEREAFTER, THE

DEPARTMENT SHALL CONDUCT AND SUBM T TO THE GENERAL ASSEMBLY AN

EVALUATI ON OF THE EFFECTI VENESS OF THE PROGRAMS ADOPTED TO

| MPLEMENT THE CLEAN AIR ACT. THE EVALUATI ON SHALL | NCLUDE:

(1) A DETERM NATION OF WHETHER THE LI M TATI ON | MPOSED I N

SECTION 4.2 WTH RESPECT TO AR CONTAM NATI ON SOURCES REGULATED

BY THE CLEAN AIR ACT HAS HI NDERED I N ANY WAY THE COVMONWEALTH S

EFFORTS TO COVMPLY WTH THE CLEAN AlR ACT AND A RECOVMENDATI ON ON

VWHETHER THAT PROVI SI ON SHOULD BE CHANGED.

(2) THE SPECI FI C STEPS TAKEN TO | MPLEMENT THE CLEAN Al R ACT

AND PROGRESS MADE TOWARD MEETI NG THE EM SSI ON REDUCTI ONS

REQUI RED BY THE ACT AND RECOMVENDATI ONS ON ANY ADDI TI ONAL STEPS

VH CH MUST BE TAKEN.

(3) AN EVALUATION OF THE FUNDI NG AVAI LABLE TO | MPLEMENT THE

CLEAN Al R ACT PROGRAMS AND WHETHER THAT FUNDI NG | S SUFFI Cl ENT OR

| NADEQUATE AND RECOMVENDATI ONS ON WHERE ADJUSTMENTS SHOULD BE

19920S1650B2060 - 14 -



(4) AN ANALYSI S OF THE COSTS | MPOSED ON MOBI LE_AND

STATI ONERY Al R CONTAM NATI ON SOURCES TO | MPLEMENT THE

REQUI REMENTS OF THE CLEAN AIR ACT, I NCLUDI NG ON I NDI VI DUALS AND

COVPANI ES.

1
2
3
4
5 (5) AN EVALUATION, I N CONSULTATI ON W TH THE DEPARTMENT OF
6
7
8
9

COMVERCE AND THE OFFI CE OF SMVALL BUSI NESS OVBUDSMVAN, OF THE

ADEQUACY OF MEASURES TAKEN BY THE COMVONWEALTH TO ASSI ST SMALL

BUSI NESSES I N COVPLYI NG WTH THE CLEAN Al R ACT.

(6) A SUMMARY OF THE ACTI VI TI ES UNDERTAKEN BY THE Cl TI ZENS

10 ADVI SORY COUNCIL AND THE CLEAN Al R TECHN CAL_ADVI SORY_COW TTEE

11 UNDER SECTI ON 7. 6.

12 (7) AN EVALUATI ON OF THE EFFECTI VENESS OF THE NORTHEAST

13 OZONE TRANSPORT COWM SSION IN MEETI NG THE MANDATES OF THE CLEAN

14 AR ACT AND RECOVMENDATI ONS ON ANY CHANGES THAT COULD MAKE THE

15 COwW SSI ON MORE EFFECTI VE.

16 (8) AN ASSESSMENT OF THE | MPACT_OF ANY DELAYS CAUSED BY

17 M SSI NG DEADLI NES UNDER SECTION 7.13 HAS HAD OR WLL HAVE ON THE

18 STATE | MPLEMENTATI ON OF THE CLEAN Al R ACT PROGRAMS.

19 Section 6. Sections 5 and 6 of the act, anmended Cctober 26,
20 1972 (P.L.989, No.245), are anmended to read:

21 Section 5. Environnmental Quality Board.--The board shal

22 have the power and its duty shall be to--

23 (1) Adopt rules and regul ations, for the prevention,

24 control, reduction and abatenent of air pollution, applicable
25 throughout the Comonwealth or to such parts or regions or

26 subregions thereof specifically designated in such regulation
27 which shall be applicable to all air contam nation sources

28 regardl ess of whether such source is required to be under permt
29 by this act. Such rules and regul ati ons may establish nmaxi num
30 allowable em ssion rates of air contam nants from such sources,
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1 prohibit or regulate the conbustion of certain fuels, prohibit
2 or regul ate open burning, prohibit or regulate any process or

3 source or class of processes or sources, require the

4 installation of specified control devices or equipnent, or

5 designate the control efficiency of air pollution control

6 devices or equipnent required in specific processes or sources
7 or classes of processes or sources. Such rules and regul ations
8 shall be adopted pursuant to the provisions of the act of July
9 31, 1968 (P.L.769), known as the "Comobnweal th Docunents Law, "
10 upon such notice and after such public hearings as the board

11 deens appropriate. In exercising its authority to adopt rules
12 and regul ations, the board may, and to the extent deened

13 desirable by it shall, consult with a council of technical

14 advisers, properly qualified by education or experience in air
15 pollution matters, appointed by the board and to serve at the
16 pleasure of the board, to consist of such nunber of advisers as
17 the board may appoint, but such technical advisers shall receive
18 no conpensation, other than their actual and necessary expenses,
19 for their services to the board.
20 (2) Establish and publish maxi num quantities of air
21 contamnants that may be perm tted under various conditions at
22 the point of use fromany air contam nant source in various
23 areas of the Commonwealth so as to control air pollution.
24 (3) By [the] rule or regulation, classify air contam nant
25 sources, according to levels and types of em ssions and ot her
26 characteristics which relate to air pollution. Cassifications
27 made pursuant to this subsection shall apply to the entire
28 Comonweal th or any part thereof. Any person who owns or
29 operates an air contam nant source of any class to which the

30 rules and regul ations of the board under this subsection apply,
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shall make reports containing information as nay be required by
t he board concerning | ocation, size and height of air

contam nant outlets, processes enployed, fuels used and the
nature and time periods or duration of em ssions, and such other
information as is relevant to air pollution and avail able or
reasonabl y capabl e of bei ng assenbl ed.

(4) Reconmend to the Secretary of Transportation performnce
or specification standards, or both, for em ssion control
systens and devi ces on notor vehicles.

(5) Adopt rules and regulations for the protection of public
health and safety for periods when the accunul ation of air
contam nants in any area is attaining or has attained | evels
which, if sustained or exceeded, could |lead to an acute threat
to the health of the public. Such rules and regul ati ons shal
contain appropriate procedures to protect public health and
safety during such peri ods.

(6) Adopt rules and regulations for the approval and the
reci sion and suspensi on of approval of l|ocal air pollution
control agenci es.

(7) Adopt rules and requl ati ons desi gned to reduce em SSi ons

fromnotor vehicles, including vehicle en ssion standards, cl ean

alternative fuels, oxygenated fuels, refornul ated fuels, vehicle

mles of travel, transportati on control neasures and ot her

transportati on control strateqgies. Such rul es and requl ati ons

shal|l be devel oped in consultation with the Departnent of

Transportati on.

(8) Adopt rules and requl ations to i npl enent the

requi renents i nposed on the Commonwealth by the Cean Air Act,

provi ded that the requl ati ons shall be fully consistent with the

Clean Air Act and equi val ent to requl ati ons pronul gated by EPA
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i ncl udi ng such operational flexibility as is authorized by the

Clean Air Act.

Section 6. Environnental Hearing Board.--The hearing board
shall have the power and its duty shall be to hear and determ ne

all appeals fromorders issued by and appeal abl e actions of the

departnment as defined in the act of July 13, 1988 (P.L.530,

No. 94), known as the "Environnental Hearing Board Act," in

accordance with the provisions of this act. Any and all action
taken by the hearing board with reference to any such appeal
shall be in the formof an adjudication, and all such action
shall be subject to the provisions of [the act of June 4, 1945
(P.L.1388), known as the "Adm nistrative Agency Law. "] 2 Pa.C S.

(relating to adm ni strative | aw and procedure).

Section 7. Section 6.1 of the act, added Cctober 26, 1972
(P.L.989, No.245) and repealed in part April 28, 1978 (P.L.202,

No. 53), is anmended to read:

Section 6.1. Plan Approvals and Permits.--(a) [On or after
July 1, 1972, no] No person shall construct, assenble, instal
or nodify any stationary air contam nation source, or instal
thereon any air pollution control equipnent or device or
reactivate any air contam nation source after said source has
been out of operation or production for a period of [one year or

nore] two years or nore unless such person has applied to and

received [fromthe departnent] witten plan approval [so to do]

fromthe departnent to do so: Provided, however, That no such

witten approval shall be necessary with respect to nornal
routi ne mai nt enance operations, nor to any such source,

equi pnent or device used solely for the supplying of heat or hot
water to one structure intended as a one-famly or two-famly

dwel ling, [or with respect to any other class of units as the
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board, by rule or regulation, may exenpt fromthe requirenents

of this section.] nor where construction, assenbly, installation

or nodification is specifically authorized by the rul es or

requl ati ons of the departnent to be conducted without witten

approval . Al applications for approval shall be nmade in witing
and shall be on such fornms and contain such information as the
departnment shall prescribe and shall have appended thereto
detail ed plans and specifications related to the proposed
install ation.

(b) (1) No person shall operate any stationary air

contami nation source [which is subject to the provisions of

subsection (a) of this section], |INCLUD NG ANY STATI ONARY Al R

CONTAM NATI ON SOURCE required by Title V of the Clean Air Act to

have a permt after the dates specified in Title V, unless the

departnment shall have issued to such person a permt to operate

such source under the provisions of this section in response to

a witten application for a permt subnmtted on forns and
cont ai ni ng such informati on as the departnment may prescribe. The

departnent shall provide public notice and the ri ght to conment

on all pernmits prior to i ssuance or denial and may hold public

heari ngs concerni ng any pernit. Upon request of an appli cant,

the departnment nmay include all air contam nati on sources at a

facility in one facility permt.

(2) [No] Apermt shall be issued after the effective date

of this act to any applicant [unless it appears that, with

respect to the source,] for a stationary air contam nation

source requiring constructi on, assenbly, installation,

nodi fication or reactivation, where the requirenents of

subsection (a) of this section have been net and [that] there

has been performed upon such source a test operation or
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eval uati on which shall satisfy the departnent that the air
contami nation source will not discharge into the outdoor
at nosphere any air contamnants at a rate in excess of that

permtted by applicable regulation of the board, or in violation

of a performance or eni ssion standard or other requirenent

establi shed by the Environnental Protection Agency or the

departnent for such source, and which will not cause air

pol | uti on.

(3) A stationary air contam nati on source operating |lawfully

wi thout a pernit for which fees required by section 6.3 of this

act or the requl ati ons pronul gated under this act have been paid

is authorized to continue to operate without a permt until one

hundred twenty (120) days after the departnent provides notice

to the source that a permt is required or until Novenber 1

1995, whi chever occurs first. |If the applicant submts a

conplete permt application within the tine franes in this

subsection, and the departnment fails to issue a pernmt through

no fault of the applicant, the source nay continue to operate if

the fees required by section 6.3 of this act or the requl ati ons

pronul gated under this act have been paid and the source is

operated in conformance with this act, the Cean Air Act and

final regul ati ons pronul gated under both this act and the O ean

Alr Act. For a performance or eni ssion standard or other

requi renent established by the Environnental Protecti on Agency

or the departnment for the source subsequent to the effective

date of this section but prior to the pernmt issuance date, the

permit nay contain a conpliance schedul e authori zi ng the source

to operate out of conpliance and requiring the source to achi eve

conpl i ance.

(4) For repernmitting of a stationary air contan nati on
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source which is operating under a valid permt on the effective

date of this section or which has received a permt under the

provi sions of clauses (2) and (3) of this subsection and whi ch

is required to neet perfornmance or eni ssion standards or other

requi renents established subsequent to the i ssuance of the

existing permt, the new permt nmay contain a conpliance

schedul e authori zing the source to operate out of conpliance and

requi ring the source to achi eve conpli ance as soon as possi bl e

but no later than the tine required by this act, the Cean Ar

Act or the requl ati ons pronul gated under either this act or the

Clean Air Act.

(b.1) [Permts] A pernit or plan approval issued hereunder

necessary to assure the proper operation of the source in

conpliance with applicable provisions of this act and fi nal

regul ati ons promul gated under this act. [Each permttee, on or

before the anniversary date set forth in his permt, shal
submt to the departnment an annual report containing such
information as the departnent shall prescribe relative to the
operation and nai ntenance of the installation under permt.

(c) Any permt issued hereunder may be revoked or suspended
if the permttee operates the source subject to the permt in
such a manner as to be in violation of the conditions of any
permt or rule or regulation of the board or in such a nanner as
to cause air pollution, if the permttee fails to properly or
adequately maintain or repair any air pollution control device
or equi pnent attached to or otherwi se nade a part of the source,
or if the permttee has failed to submt any annual report as
required under this section.

(d) The departnment nmay refuse to grant approval for any
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stationary air contam nation source subject to the provisions of
subsection (a) of this section or to issue a permt to operate
such source if it appears, fromthe data available to the
departnent, that the proposed source, or proposed changes in
such source, are likely either to cause air pollution or to

vi ol ate any board rule or regul ation applicable to such source,
or if, in the design of such source, no provision is nmade for
adequate facilities to conduct source testing. The depart nment
may al so refuse to issue a permt to any person who has
constructed, installed or nodified any air contam nation source,
or installed any air pollution control equipnment or device on
such source contrary to the plans and specifications approved by

the departnent.] Each permt issued under this act shall provide

that conpliance with the permt shall be consi dered conpli ance

with other applicable provisions of this act or reqgul ati ons

pronul gated under this act, as provided in section 504(f) of the

Clean Air Act. Each permttee, on a schedul e established by the

departnent, shall subnit reports to the departnment contai ning

such informati on as the departnent nmay prescribe relative to the

operati on and mai nt enance of the source.

(b.2) A permt issued or rei ssued under subsection (b) of

this section shall be for a fixed termof five (5) years. A

permit nay be term nated, nodified, suspended or revoked and

rei ssued for cause. The terns and conditi ons of an expired

pernit are automatically conti nued pendi ng the i ssuance of a new

pernmit where the pernittee has submtted a tinely and conpl ete

application for a new pernmt and paid the fees required by

section 6.3 of this act or the requl ati ons pronul gat ed under

this act and the departnent is unable, through no fault of the

pernmittee, to issue or deny a new pernmt before the expiration
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date of the previous permt. For the purposes of this section,

the departnment shall informa plan approval or pernmt applicant

within thirty (30) days of filing of the applicati on whether the

application is conplete. Upon failure to notify the applicant,

the application shall be consi dered conpl ete. Upon determn nation

that a plan approval or permt application is conplete, the

departnent shall have up to one hundred twenty (120) days to

take action on the application. Failure to take acti on by the

deadli ne shall nean the application is deened approved. Fail ure

of the departnment to i ssue or deny a new pernit prior to the

expiration date of the previous pernit shall be an appeal abl e

action as described in section 10.2 of this act.

(c) A plan approval or pernt issued under this act may be

term nated, nodified, suspended or revoked and reissued if the

pernmittee constructs or operates the source subject to the plan

approval or pernmit in such a manner as to be in violation of

this act, the Clean Air Act, the requl ati ons pronul gat ed under

either this act or the Clean Air Act, a plan approval or permt

or in such a manner as to cause air pollution, if the permttee

fails to properly or adequately nmaintain or repair any air

pol l uti on control device or equi pnent attached to or otherw se

made a part of the source or if the EPA deternines that the

permit is not in conpliance with the requirenents of the C ean

Alr Act or the requl ati ons pronul gated under the Cean Air Act.

(d) The departnent nmay refuse to grant plan approval for any

stationary air contan nati on source subject to the provisions of

subsection (a) of this section or to issue a pernmit to any

source that the departnent deternmines is likely to cause air

pollution or to violate this act, the Cean Air Act or the

requl ati ons pronul gated under either this act or the Clean Ar
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Act applicable to such source, or if, in the design of such

source, no provision is made for adequate facilities to conduct

source testing. The departnment nmay al so refuse to i ssue a permt

or nay for cause ternmi nate or revoke and rei ssue any pernit to

any person if the Environnental Protecti on Agency deterni nes

that the permit is not in conpliance with the requirenents of

the Clean Air Act or the requl ati ons pronul gated under the C ean

Alr Act or if the applicant has constructed, installed, nodified

or operated any air contanm nation source or installed any air

pol l uti on control equi pnent or device on such source contrary to

the pl ans and specificati ons approved by the departnent.

(e) \Wenever the departnment shall refuse to grant an

nodi fy, suspend or revoke a plan approval or permt already

i ssued, such action shall be in the formof a witten notice to
t he person affected thereby inform ng himof the action taken by
t he departnent and setting forth, in such notice, a full and
conpl ete statenent of the reasons for such action. Such notice
shall be served upon the person affected, either personally or
by certified mail, and the action set forth in the notice shal
be final and not subject to review unless, within thirty (30)
days of the service of such notice, any person affected thereby
shal|l appeal to the hearing board, setting forth with
particularity the grounds relied upon. The hearing board shal
hear the appeal pursuant to the provisions of the rules and
regul ations relating to practice and procedure before the
heari ng board, and thereafter, shall issue an adjudication
affirmng, nodifying or overruling the action of the departnent.
[(f) The board may, by rule, require the paynent of a

reasonabl e fee, not to exceed two hundred dollars ($200.00), for
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the processing of any application for plan approval or for an
operating permt under the provisions of this section.]

(g) The departnent shall, by regul ati on, establish a general

pl an approval and a general pernmt program After the programis

establi shed, the departnent may grant general plan approval or a

general permt for any category of stationary air contani nation

source if the departnent deternm nes that the sources in the

category are simlar in nature, and can be adequately requl at ed

usi ng standardi zed specificati ons and conditi ons. An appli cant

proposi ng to use a general plan approval or general pernit shal

notify the departnment and receive witten approval prior to the

pr oposed use. The departnent shall have up to thirty (30) days

to take action on a notification. Failure to take action by the

deadli ne shall nmean the general plan approval or general permt

i s deened approved.

(h) The departnent nmay, by requl ati on, establish a pl an

approval and pernit program for stati onary sources operated at

multiple tenporary | ocations. After the programis established,

the departnment nay grant a plan approval or issue a single

permit to a stationary air contam nati on source that may be

operated at nmultiple tenporary | ocati ons. Such approval or

permit shall require the owner or operator to notify the

departnent and nunicipality where the operation shall take pl ace

ten (10) days i n advance of each change in | ocati on and nay

require a separate pernit fee for operati ons at each | ocati on.

The departnment shall take action on a request within ten (10)

days or the request is deened approved.

(i) The departnent shall establish conprehensi ve pl an

approval and operating pernit prograns which, at a m ni nrum neet

the requirenents of the Clean Air Act, while mnim zing costs
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and fees and providing all such operational flexibility as

aut hori zed by the Cean Air Act.

Section 8. Section 6.2(a) of the act, added Cctober 26, 1972
(P.L.989, No.245), is anended to read:

Section 6.2. Enmergency Procedure.--(a) Any other provision
of lawto the contrary notwi thstanding, if the departnment finds,
in accordance with the rules and regul ati ons of the board
adopt ed under the provisions of clause (5) of section 5 of this
act, that a generalized condition of air pollution exists and
that it creates an energency requiring i medi ate action to
protect human health or safety, the departnent, with the
concurrence of the Governor, shall order or direct persons
causing or contributing to the air pollution to inmediately
reduce or discontinue the em ssion of air contam nants.

* %k

Section 9. The act is anmended by addi ng sections to read:

Secti on 6. 3. Fees.--(a) The board is authorized to

establi sh annual air enission fees for air contam nant sources

within this Commonweal th. The fees shall be sufficient to cover

the indirect and direct costs of adninistering the air pollution

control plan approval and permtting programrequired by Title V

of the Cean Air Act and the indirect and direct costs of

adm ni stering the Snall Busi ness Stati onary Source Techni cal and

Envi ronnental Conpli ance Assi stance Program Conpli ance Advi sory

Committee and O fice of Small Busi ness Onbudsnman, subject to the

criteria in subsection (f) of this section.

(b)Y The board shall establish, by requlation, annual interim

air enission fees covering em ssions of sul fur dioxide, nitrogen

oxides, particulate matter of ten (10) nmicrons or |ess and

vol atil e organi ¢ conpounds. |In determ ni ng the anbunt each
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facility is to pay, the facility is not required to i nclude any

anount of a contanminant listed in this section emtted by the

facility in quantities | ess than one hundred (100) tons per year

or greater than four thousand (4,000) tons per year. The revenue

generated by the interimemn ssion fee proposal shall equal no

nore than fifty per centumof the estinmated cost of inplenenting

the Title V program The fees shall be based on a fundi ng pl an

subm tted by the departnent under subsection (f) of this section

and shall be due on eni ssions occurring in the cal endar year

i medi ately preceding the effective date of requl ati ons

establishing the enission fees. In no case shall the interimfee

be nore than seventeen dollars ($17.00) per ton of poll utant

enm tted.

(c) The board shall establish, by requl ati on, annual air

enmi ssion fees as required for requl ated pollutants by section

502(b) of the Cean Air Act for sources enitting | ess than four

t housand (4, 000) tons of requl ated pollutants per year. In no

case shall the fees be nore than twenty-five dollars ($25.00)

per ton of requl ated pollutant emtted. The fee anpunts shall be

based on the fundi ng plan submtted by the departnent under

subsection (f) of this section and shall be due on em ssi ons

occurring in cal endar year 1995 and thereafter.

(d) The board shall establish em ssion fees which consi der

the size of the air contam nati on source, the resources

necessary to process the application for plan approval or an

operating permt, the conplexity of the plan approval or

operating permt, the quantity and type of eni ssions fromthe

sources, the anount of fees charged i n nei ghboring states, the

i mportance of not placing exi sting or prospective sources in

this Commonwealth at a conpetitive di sadvant age and ot her
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rel evant factors.

(e) Until alternative fees are established by the board

under subsection (b) of this section, stationary air

cont ani nati on sources shall pay the following interimfees:

(1) Five hundred dollars ($500.00) for the processi ng of an

application for plan approval.

(2) Five hundred dollars ($500.00) for the processi ng of an

application for an operating permt.

(f) Wthin thirty (30) days of the effective date of this

section the departnent shall submt a budget to the

Appropriation Conmttee of the Senate and the Appropriation

Committee of the House of Representatives and to the

Envi ronnental Resources and Energy Commttee of the Senate and

the Conservation Conmttee of the House of Representatives

outlining the need for funding to i nplenent the pernmitting

provisions of Title V of the Cean Air Act for ten (10) vyears

after the effective date of this section. The pl an shal

(1) Estinmates of the nunber of field staff needed, including

their classifications, |ocation by region and esti nat ed wor kl oad

and cost.

(2) Estimates of the cost of review ng plan approvals and

operating permts under the requirenents of the Cean Air Act,

i ncluding an estimte of the nunber and types of sources which

will be required to have plan approvals and pernits.

(3) Estinmates of the cost of devel opi ng and operating the

Smal | Busi ness Stati onary Source Techni cal and Environnent al

Conpl i ance Assi stance Program establi shed under this act,

i ncludi ng the Conpli ance Advi sory Committee and O fice of Snal

Busi ness Orbudsnan.
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(4) Estinmates of the anpbunt of Federal funds avail able to

offset the cost of inplenenting the Cean Air Act and a

description of the efforts nade by the departnent to secure

t hose funds.

or other sources to conduct special projects needed to i npl enent

the Cean Air Act.

(6) A conparison of how other states with sim |l ar nunbers of

1
2
3
4
5 (5) Estimates of funds which nay be available fromprivate
6
7
8
9

air contam nati on sources are fundi ng the plan approval and

10 operating permt programrequired by the Cean Air Act.

11 (7) An evaluation of potential opportunities for contracting

12 with consultants to undertake program devel opnent, pernit revi ew

13 and other tasks required by the Clean Air Act in order to speed

14 their conpletion. This eval uation shall be conducted in

15 consultation with the Pennsyl vani a Soci ety of Professi onal

16 Engi neers.

17 (8) The departnent shall al so nake the foll ow ng

18 recommendati ons:

19 (i) An interimfee proposal to cover the expected expenses

20 resulting fromthe review of plan approvals and operating

21 permts and the devel opnent and operation of the Snall Busi ness

22 Stationary Source Techni cal and Environnental Conpli ance

23 Assi stance Program Conpliance Advi sory Commttee and O fice of

24 Smal | Busi ness Onbudsnman, prior to the inposition of air

25 enission fees required by Title V of the Clean Air Act, as

26 required by subsection (b) of this section.

27 (ii) A fee proposal covering stationary sources as required

28 by subsection (c) of this section.

29 (9) The board shall annually audit the air pollution control

30 programto assure conpliance with the fundi ng pl an.
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(g) Any fees inposed under this section in areas with

approved |local air pollution control prograns shall be deposited

in a restricted account established by the governi ng body

aut hori zing the | ocal programfor use by that programto

i mpl enent the provisions of this act for which they are

responsi bl e. The governi ng body shall annually submt to the

departnent an audit of the account in order to insure the funds

were properly spent.

(h) An air contam nation source that fails to pay the fees

within the tine frane established by requl ati on shall pay a

penalty of fifty per centumof the fee anount, plus interest on

the fee amount conputed in accordance with section 6621(a)(2) of

the Internal Revenue Code of 1986 (Public Law 99-514, 26 U.S. C

8 1 et seq.) fromthe date the fee was required to be paid. In

addi ti on, such source nay have its pernit term nated or

suspended. The fee, penalty and i nterest may be coll ected

foll owing the process for assessnent and coll ection of a civil

penalty contained in section 9.1 of the act.

(i) Any fees, penalties and i nterest owed the Commonweal th

for delinquent paynent coll ected under this section shall be

deposited in a special account in the Cean Air Fund and shal

be utilized to cover a portion of the reasonable direct and

i ndirect costs of the plan approval and permt prograns required

by Title V of the Cean Air Act and a portion of the reasonabl e

direct and indirect costs of adm nistering the Small Busi ness

Stati onary Source Techni cal and Envi ronnental Conpli ance

Assi stance Program Conpli ance Advi sory Committee and O fice of

Smal | Busi ness Orbudsnan. The fee establi shed under subsecti on

(a) of this section to cover the cost of the permtting program

under Title V of the Clean Air Act shall generate sufficient
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funds to cover all reasonable direct and indirect costs required

to develop and adninister the Title V operating pernit program

and all reasonable direct and indirect costs of adm ni stering

the Small Busi ness Stationary Source Techni cal and Environnent al

Conpl i ance Assi stance Program Conpli ance Advi sory Conmittee and

Ofice of Small Busi ness Orbudsman and shall only be expended

for these purposes.

(i) The fees under this section shall be increased in each

vear after inplenentation of the fee by requl ati on by the

percentage, if any, by which the Consuner Price |Index for the

nost recent cal endar year exceeds the Consuner Price | ndex for

t he cal endar year 1989. For purposes of this cl ause:

(1) The Consuner Price |Index for any cal endar year is the

average of the Consuner Price Index for Al -U ban Consuners,

publi shed by the United States Departnent of Labor, as of the

close of the twelve (12) nonth peri od endi ng on August 31 of

each cal endar year

(2) The revision of the Consuner Price |Index which is nost

consistent with the Consuner Price | ndex for cal endar year 1989

shal | be used.

Secti on 6. 4. Fee for Certain Ozone Areas.--(a) |If an area

identified in a State | npl enentation Plan or any revision as a

severe or extrene ozone nonattai nnent area has failed to neet

the national prinmary anbient air quality standard for ozone by

the applicable attai nnent date, each major source of volatile

organi ¢ conpounds (VOCs), as defined in the Clean Air Act and

the requl ati ons pronul gated under the Clean Air Act, |located in

the area shall, except with respect to eni ssions during any year

treated as an extensi on year under section 181(a)(5) of the

Clean Air Act, pay a fee to the departnent as a penalty for such

19920S1650B2060 - 31 -



© o0 N oo o A~ wWw N P

N ORNN N RN NN N NN R B P B R R R R R
© O N o U~ W N B O © 0 N 0o o M W N B O

30

failure for each cal endar year beqgi nning after the attai nnent

date, until the area is redesi gnated as an attai nment area for

ozone. This fee shall be assessed and coll ected foll owi ng the

process for collection and assessnent of a civil penalty

contained in section 9.1 of the act.

(b) (1) The fee shall equal five thousand doll ars

($5, 000. 00), adjusted in accordance with clause (3) of this

subsection, per ton of VOCs enitted by the source during the

cal endar year in excess of eighty per centum of the baseline

anount, conputed under clause (2) of this subsection. The fee

shall be in addition to all other fees required to be paid by

t he source.

(2) (i) For purposes of this section, the baseline anount

shall be conputed, in accordance with such gui dance as the

admi ni strator may provide, as the |ower of the anount of actual

VOC em ssions (referred to as actuals) or VOC eni ssions all owed

under the pernit applicable to the source or, if no pernit has

been i ssued for the attai nnent year, the anpunt of VOC eni ssi ons

al | owed under the applicable i nplenentation plan (referred to as

al | owabl es) during the attai nnent year.

(ii) Notw thstandi ng subcl ause (i) of this clause, the

adm ni strator may i ssue gqui dance authori zing the baseli ne anpunt

to be determined in accordance with the | ower of average actual s

or average all owabl es, determ ned over a period of nore than one

cal endar year. This qui dance may provide that the average

cal culation for a specific source may be used if that source's

enmi ssions are irreqular, cyclical or otherw se vary

significantly fromyear to year

(3) The fee anpunt under clause (1) of this subsecti on shal

be adjusted annually, beginning in 1991 in accordance w th

19920S1650B2060 - 32 -



© o0 N oo o A~ wWw N P

N ORNN N RN NN N NN R B P B R R R R R
© O N o U~ W N B O © 0 N 0o o M W N B O

30

section 6.3(j).

Section 6.5. Acid Deposition Control.--(a) The departnent

is authorized to develop a pernmt programfor acid deposition

control in accordance with Titles |V and V of the Cean Air Act

and to submt it to the adm ni strator for approval

(b)Y For purposes of the permt program authori zed under

subsection (a) of this section, the definitions in sections 402

and 501 of the Clean Air Act are incorporated in this act by

r ef er ence.

(c) The owner or operator or the designated representative

of each source affected under section 405 of the Cean Air Act

shall submt a pernit application and conpliance plan for the

affected source to the departnment no |later than January 1, 1996.

In the case of affected sources for which application and pl ans

are tinely received, the permt application and the conpli ance

pl an, includi ng anmendnents, shall be binding on the owner or

operator or the designated representati ve of the owners or

operators and shall be enforceable as a pernmt for purposes of

this section until a pernmt is issued by the departnent. A

pernmit issued by the departnent shall require the source to

achi eve conpli ance as soon as possi ble but no |ater than the

date required by this act, the Cean Air Act or the requl ati ons

pronul gated under either this act or the Cean Air Act for the

source.

(d) At any tine after the subnm ssion of a permt application

and conpli ance plan, the applicant nay subnmt a revised

application and conpliance plan. I n considering a permnit

applicati on and conpliance plan under this section, the

departnent shall coordinate with the Pennsyl vania Public Uility

Conmmi ssi on consi stent with requi renents that may be establi shed
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by the adnini strator.

(e) In addition to other provisions, pernits i ssued by the

departnent shall prohibit all of the foll ow ng:

(1) Annual em ssions of sulfur dioxide in excess of the

nunber of all owances to emt sul fur di oxide that the owner or

operator or designated representative hold for the unit.

(2) Exceedances of applicable eni ssions rates or standards,

i ncluding anbient air quality standards.

(3) The use of any all owance prior to the year for which it

is allocated.

(4) Contravention of any other provision of the permt.

Secti on 6. 6. Hazardous Air Pollutants.--(a) The Wrk

Practi ce Standards of section 112(h) of the Cean Air Act and

the requl ati ons establishing perfornmance or em ssi on standards

pronul gat ed under section 112 of the Cean Air Act are

i ncorporated by reference into the departnent's pernmtting

program After the effective date of the performance or eni ssion

standard, new, reconstructed, nodified and exi sti ng sources

shall conply with the performance or eni ssion standards pursuant

to the conpli ance schedul e establi shed under section 112 of the

Clean Air Act and the requl ati ons pronul gated under the d ean

(b) In the event the adm ni strator has not pronul gated a

standard to control the em ssions of hazardous air pollutants

for a category or subcategory of nmjor sources under section 112

of the Cean Air Act by the dates established pursuant thereto,

the departnment in issuing any pernit under Title V of the O ean

Alr Act shall have the authority to establish a performance or

enm ssi on standard on a case-by-case basis for individual nmjor

sources or a category of mmjor sources. A person chall enging the
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perfornmance or em ssi on standards establi shed by the departnent

shall have the burden to denonstrate by the preponderance of the

evi dence that the performance or eni ssion standard does not neet

the requirenments of section 112 of the Cean Air Act. The

departnent shall incorporate the standard to control the

em ssi ons of hazardous air pollutants into the Title V operating

permit of any nmajor source within the category or subcateqory

and shall require conpliance with the schedul e establi shed by

section 112 of the Cean Air Act. The performance or eni ssion

standard establi shed on a case-by-case basis by the depart nent

shall be equivalent to the limtation that would apply to the

source if a perfornmance or em ssi on standard had been

pronulgated in a tinely nanner by the adn ni strator under

section 112 of the Cean Air Act.

(c) Nothing in this section shall alter or otherw se affect

the departnment's existing authority to prevent air poll ution

from hazardous air pollutants by regul ati on or on a case-by-case

basis during the departnent's review of a pl an approval or

operating permt application.

Section 7.1. Conpliance Review --(a) The departnent shal

not issue, reissue or nodify any plan approval or perm:¢t

pursuant to this act or anend any plan approval or pernmt issued

under this act and may suspend, term nate or revoke any pernmt

or plan approval previously issued under this act if it finds

that the applicant or permttee or a partner, parent or

subsi di ary cooperation of the applicant or pernmittee is in

violation of this act, or the rules and requl ati ons pronul gat ed

under this act, any plan approval, pernit or order of the

departnent, as indicated by the departnent's conpli ance docket,

unl ess the violation is being corrected to the sati sfacti on of
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t he depart nent.

(b)Y The departnent nmay refuse to i ssue any pl an approval or

pernmit pursuant to this act if it finds that the applicant or

pernmittee or a partner, parent or subsidiary corporation of the

applicant or pernittee has shown a |lack of intention or ability

to conply with this act or the requl ati ons pronul gat ed under

this act or any plan approval, pernit or order of the

departnent, as indicated by past or present violations, unless

the |l ack of intention or ability to conply is being or has been

corrected to the satisfaction of the departnent.

Section 7. 2. Permt Conpliance Schedules.--In addition to

the ot her enforcenent provisions of this act, the departnent nay

i ssue a permt under section 6.1(b)(3) and (4) of this act to a

source that is out of conpliance with this act, the Cean Ar

Act or the requl ati ons pronul gated under either this act or the

Clean Air Act. A pernmt nust contain an enforceabl e schedul e

requiring the source to attain conpliance. The conpli ance

schedul e may contain interimnil estone dates for conpl eti ng any

phase of the required work, as well as a final conpliance date.

If the pernmittee fails to achi eve conpli ance by the fi nal

conpliance date, the permt shall termi nate. The pernmt shall be

part of an overall resolution of the outstandi ng nonconpli ance

and shall include the paynent of an appropriate civil penalty

for past violations and shall contain such other terns and

conditi ons as the departnent deens appropriate. A pernmt nay

i ncorporate by reference a conpli ance schedul e contai ned within

a consent order and agreenent, including all provisions rel ated

to i npl enentati on or enforcenent of the conpli ance schedul e or

consent order and aqgreenent.

Section 7. 3. Responsi bilities of Omers and Operators. --(a)
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VWhenever the departnent finds that air pollution or danger of

air pollution is or nay be resulting froman air contani nati on

source in the Commpnweal th, the departnent may order the owner,

operator, | andowner or occupier to take action in a nanner

sati sfactory to the departnment to bring the source into

conpl i ance.

(b)Y The departnent nmay order the owner, operator, | andowner

or occupier to allow access to the |land by the departnent or a

third party to take such acti on

(c) The departnent nmay recover its costs where it directly

or through third parties as authori zed under subsecti on (b) of

this section took actions to bring a source into conpliance. The

departnent may coll ect the anpunt in the sane nanner as civil

penalties are assessed and coll ected foll owing the process for

assessnent and collection of a civil penalty contained in

section 9.1 of the act.

Section 7.4. Interstate Transport Comm ssions.--(a) A

per son appoi nted by the Governor or appointed to serve as his

desi gnee on any interstate transport conm ssion forned under

section 176(A) or 184 of the Clean Air Act shall be confirnmed by

t he Senat e.

(b)Y A person representing the Commonweal th on any interstate

transport conmi ssion forned under the Clean Air Act shall not

commt the Commonweal th to proposi ng or adopti ng any poll ution

control neasure unl ess the suggested control neasure has been

subject to public review such as under section 184(c) of the

Clean Air Act, or is part of an approved plan or State

| npl ementati on Plan submtted to the Environnental Protection

Agency by the Commpnweal t h.

Section 7.5. Public Review of Plans.--(a) A plan, program
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or State | nplementation Plan revision required by the Cean Ar

Act which commits the Commonweal th to adopt air poll ution

control neasures or procedures shall be the subject of a public

comment period. The board shall authorize a coment peri od of no

| ess than sixty (60) days and may, at its discretion, hold

public informati onal neetings or public hearings as part of the

comment peri od.

(b) Notice of the proposed pl an, program or State

| npl ementati on Pl an revi sion or subm ssion shall be published in

t he Pennsyl vania Bulletin and at | east six (6) newspapers of

general circul ati on throughout the Conmbnweal t h.

(c) A plan or revision subject to this section shall include

the foll owi ng provi sions:

(1) Statenents clearly indicating the specific provisions of

the Clean Air Act with which the plan or revision is intended to

conply.

(2) An analysis of the alternative control strategies

considered in arriving at the reconmended control strateqgi es and

the reasons the departnent or other agency sel ected the final

(3) An analysis of the econonm c inpact of the alternative

control strategies and the selected strategies on the requl at ed

communi ty and | ocal governnents.

(4) An analysis of the staff and techni cal resources needed

by the departnent or other agency to inplenent the control

(d) After the public comment period and prior to the

subm ssion of any plan or State | npl enentati on Plan revision

required by the Cean Air Act which commits the Commonweal th to

adopt air pollution control neasures or procedures, the
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departnent shall subnmit a final plan or revision to the board

for its review together with a docunent which responds to al

comments nmade during the public conment period. No plan, program

or State I nplementati on Plan revision conmmtting the

Commpnweal th to adopt air pollution control neasures or

procedures may be subnmitted to the Environnental Protection

Agency without the approval of the board.

(e) These provisions shall also apply in the case of pl ans

required by the Clean Air Act which are devel oped by State

agenci es other than the departnment which commt the Commpnweal t h

to the adoption of air pollution control neasures or procedures.

Section 7.6. Advice to Departnent.--(a) The depart nent

shall consult with the Ctizens Advi sory Council established

under section 448 of the act of April 9, 1929 (P.L.177, No.175),

known as "The Adm ni strative Code of 1929," as appropriate in

t he devel opnent and consi derati on of pl ans, qui dance and

requl ati ons needed for the i npl enentati on of the Clean Air Act.

Nothing in this section shall limt the council's ability to

consi der, study and revi ew departnent policies and ot her

activities related to Cean Air Act inplenentation as provi ded

under section 1922-A of "The Admi nistrati ve Code of 1929."

(b)Y (1) A dean Air Technical Advisory Committee shall be

appoi nted by the Secretary of Environnental Resources w thin

thirty (30) days after the effective date of this act. The

comm ttee shall consist of eleven (11) nenbers with techni cal

backgrounds in the control of air pollution fromstati onary or

nmobi | e sources. The nenbers shall serve for terns fixed by the

Secretary of Environnental Resources. The Secretary of

Envi ronnental Resources, the Secretary of Transportation and the

chai rman of the Pennsylvania Public UWility Comm ssion, or their
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desi gnees, shall serve as ex-officio nenbers of the conmittee.

(2) The commttee, at the request of the departnent, nay be

utilized to provide techni cal advice on departnent policies,

qui dance and requl ati ons needed to i npl enent the Clear Air Act.

The conmittee nmay al so nmake a request to the departnent to

revi ew such a policy, quidance or requl ati on.

(3) The commttee shall neet at the call of the Secretary of

Envi ronnental Resources, but not |ess than seni-annually, to

carry out its duties. The conmttee shall select a chai rnan and

such other officers as it deens appropri ate.

(c) Menbers of the Citizens Advi sory Council and the C ean

Air Technical Advisory Conmittee shall serve w t hout

conpensati on other than rei nbursenent for reasonabl e and

necessary expenses in accordance with Commpnweal th policy.

(d) Al actions by the Ctizens Advisory Council and the

Clean Air Technical Advisory Commttee to provi de advi ce under

this section shall be by majority of those present. A guorum

shall consist of a mpjority of the appoi nted nmenbers.

Section 7.7. Econom c | npact Report.--(a) For each proposed

rul emaki ng, final-formrul enaking, plan, State | npl ementati on

Pl an revi sion or program subnitted by the departnent or other

agency to the board under this act and the Cean Air Act, the

Departnment of Commerce shall prepare a report which contains a

detail ed analysis of the econom c i npact of such rul enaki ng,

pl an, revi sion or program

(b)Y The report shall include, but not be limted to:

(1) An analysis of the econonm c inpact of the sel ected

control strategies on the reqgul ated conmmunity, | ocal governnents

and consuners.

(2) Consideration of testinony received by the board during
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the public comment period and i nfornmati on recei ved under

subsections (c) and (d) of this section relating to conpli ance

(3) Econonic data on conparable reqgul atory prograns or pl ans

adm ni stered by other states.

(4) An analysis of the econonic inpact of alternative

control strategies.

(5) Al other informati on the Departnment of Conmerce

consi ders necessary for the board's revi ew

(c) In preparing the report, the Departnent of Comrerce

shall consult with the Ofice of Snall Busi ness Orbudsnan

est abl i shed by section 7.10 of this act. The O fice of Snul

Busi ness Orbudsnman shall be given a reasonabl e opportunity to

review the report prior to its subm ssion to the board and to

submt witten conments, provide additional infornmati on on

conpli ance costs, and offer recomendati ons on the rul enaki ng,

pl an, revision or program Such comrents and reconmendati ons

shall be included as appendi ces to the report.

(d) The Departnent of Conmerce is authorized to hold such

heari ngs and neeti ngs, conduct such research, and solicit such

comments as are consi dered necessary to prepare the report.

(e) The Departnent of Conmerce shall subnit the report to

t he board upon consi derati on of the proposed rul enaki ng, final -

formrul emaki nqg, plan, State | nplenentation Plan revision, or

program The departnent shall not subnit a proposed rul enaki ng,

final -formrul enaki ng, plan, State | npl enentati on Pl an revi Ssion,

or programto the board under this act and the Cean Air Act

unless it is acconpani ed by the report required by this section.

Section 7.8. Snall Busi ness Conpli ance Assi stance Program - -

(a) The departnent shall develop and i npl enent a Smal |l Busi ness
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Stati onary Source Techni cal and Envi ronnental Conpli ance

Assi st ance Program whi ch shall include the foll ow ng:

(1) Adequate nechani sns for devel opi ng, coll ecting and

coordi nating i nformati on concerni ng conpli ance net hods and

t echnol ogi es for snmall busi ness stati onary sources and prograns

to encourage | awful cooperati on anbng such sources and ot her

persons to further conply with this act and the Cean Air Act.

(2) Adequate nechani sns for assisting snall business

stationary sources with pollution preventi on and acci dent al

rel ease detection and prevention, including providing

i nformati on concerni ng alternative technol ogi es, process

changes, products and net hods of operation that hel p reduce air

(3) A conpliance assi stance program for snall busi ness

stationary sources which assists snall business stationary

sources in determ ning applicable requirenents and in receivVving

permits under this act in a tinely and efficient manner.

(4) Adequate nechani sns to assure that snmll busi ness

stationary sources receive notice of their rights under this act

and the Clean Air Act in such manner and formas to assure

reasonably adequate tine for such sources to eval uate conpli ance

met hods and any rel evant or applicabl e proposed or final

rul emaki ng plan, state i npl enentati on plan revision, or program

i ssued under this act and the Cean Air Act.

(5) Adequate nechanisns for informng snall business

stationary sources of their obligati ons under this act and the

Clean Air Act, including nechanisns for referring these sources

to qualified auditors or, at the departnent's option, for

providing audits of the operations of such sources to deternine

conpliance with this act.
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(6) Procedures for consideration of requests froma snal

busi ness stationary source for nodification of:

(i) any work practice or technol ogi cal nethod of conpli ance;

(ii) the schedule of nilestones for inplenenting such work

practi ce or nethod of conpliance precedi ngq any appli cabl e

conpli ance date, based on the technol ogi cal and fi nanci al

capability of any snmall business stati onary sources. No

nodi fi cati on may be granted unless it is in conpliance with the

applicable requi renents of this act and the Cean Air Act,

i ncluding the requi renents of the applicable inpl ementati on

pl an. Where applicable requirenents are set forth in Federal

requl ati ons, only nodifications authorized in such requl ati ons

may be al | owed.

(7) Procedures for soliciting i nput from and exchangi ng

information with the Ofice of Small Busi ness Orbudsman

regardi ng conpliance requirenents for small business stationary

sources.

(8) Adequate nechani sns for the coll ecti on and di ssem nati on

of information to snall business stati onary sources, including,

but not limted to:

(i) Devel opnent of snmall business stati onary source qui dance

manual s i ndicating the categories of snmall busi nesses subject to

the requirenents of this act and the Clean Air Act, specific

conpli ance requi renents and options, a schedul e of conpliance

deadl i nes and ot her pertinent infornmation.

(ii) Establishnent of a toll-free tel ephone nunber dedi cated

to questions involving small busi ness stationary source

conpl i ance.

(9) Procedures for assuring the confidentiality of
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i nformati on recei ved fromsnall busi ness stati onary sources.

(10) Procedures for conducting confidential, on-site

consultations with snall busi ness stati onary sources regardi ng

applicability of conpliance requirenents.

(b)Y The departnent shall evaluate the feasibility of

contracting with consultants to adm nister all or part of the

Smal | Busi ness Stati onary Source Techni cal and Environnent al

Conpl i ance Assi stance Program The departnent shall subnit a

report to the Governor, General Assenbly, Conpliance Advi sory

Committee and O fice of Small Busi ness Onbudsnman sunmari zi ng t he

results of this evaluation and the departnent's recomendati ons.

(c) The departnent shall consult with the Conpli ance

Advi sory Conmittee established in section 7.9 and the Ofice of

Smal | Busi ness Orbudsnan established in section 7.10 in

devel opi ng the Snmall Busi ness Stati onary Source Techni cal and

Envi ronnental Conpli ance Assi stance Program

(d) The departnent shall provide a reasonabl e opportunity

for public comment on the proposed Snmall Busi ness Stationary

Sour ce Techni cal and Envi ronnental Conpli ance Assi stance

(e) The departnent is authorized to expend funds fromthe

Clean Air Fund to support the devel opnent and i npl enentati on of

the Small Busi ness Stationary Source Techni cal and Environnent al

Conpl i ance Assi stance Program O fice of Small Busi ness

Onbudsnman and Conpli ance Advi sory Conmi ttee.

(f) Upon petition by a source, the departnent may, after

noti ce and opportunity for public comment, include as a snal

busi ness stationary source for purposes of this act any

stationary source whi ch does not neet the definition of "snall

busi ness stationary source" in section 3 of this act but which
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does not enmit nmore than one hundred (100) tons per year of al

requl at ed pol | utants.

(g) The departnent, in consultation with the admn ni strator

and the Admi nistrator of the Small Busi ness Adm ni strati on, and

after providing notice and opportunity for public hearing, nmay

exclude fromthe definition of "snmall business stationery

source" in section 3 of this act any category or subcategory of

sources that the departnent deternmi nes to have sufficient

technical and financial capabilities to neet the requirenents of

this act and the Clean Air Act without the application of this

secti on.

(h) The departnent nmay reduce any fee required under this

act and the Clean Air Act to take into account the financi al

resources of snmall busi ness stationary sources.

Section 7.9. Conpliance Advisory Conmmittee.--(a) There is

her eby establi shed a Conpli ance Advi sory Conm ttee whi ch shal

performall of the foll ow ng:

(1) Provide gui dance and recommendati ons to the depart nent

on the devel opment of the Snall Busi ness Stationary Source

Techni cal and Envi ronnental Conpli ance Assi stance Program

(2) Render advisory opinions concerning the effectiveness of

the Small Busi ness Stationary Source Techni cal and Environnent al

Conpl i ance Assi stance Program difficulties encountered and

deqree and severity of enforcenent.

(3) W©Make periodic reports to the adm ni strator concerni ng

the Small Busi ness Stationary Source Techni cal and Environnent al

Conpl i ance Assi stance Program

(4) Reviewinformation for snmall business stationary sources

to assure such information i s understandabl e by the | ayperson.

(5) Have the Small Busi ness Stationary Source Techni cal and
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Envi ronnental Conpli ance Assi stance Program serve as the

secretariat for the devel opnment and di ssem nati on of such

reports and advi sory opi ni ons.

(6) Review and advi se the departnent on rul enaki ngs, pl ans,

pl an revi si ons and prograns under this act and the Cean Air Act

whi ch affect snall busi ness stati onary sources.

(7) WNMake recommendati ons for the devel opnent of prograns to

assi st conpliance for snmall business stati onary sources,

i ncludi ng techni cal and financi al assi stance prograns.

(b)) The commttee shall consist of eleven (11) nenbers as

foll ows:

(1) Four (4) nenbers appoi nted by the Governor, three (3) of

whom shall not be owners or representati ves of owners of snal

busi ness stationary sources.

(2) Four (4) nenbers, each of whom shall be an owner or the

representative of an owner of a small busi ness stationary

source. O these four (4) nmenbers, one shall be appoi nted by

each of the foll ow ng:

(i) The Mpjority Leader of the Senate.

(ii) The Mnority Leader of the Senate.

(iii) The Mpjority Leader of the House of Representatives.

(iv) The Mnority Leader of the House of Representatives.

(3) The Secretary of Commerce or his designee.

(4) The Secretary of Environnental Resources or his

(5) The Executive Director of the Ofice of Small Busi ness

Onbudsnman or hi s desi gnee.

(c) The terns of appoi nted nenbers shall be for four (4)

vears. Vacancies shall be filled by the origi nal appointing

menber for the remai nder of the unexpired term Initial terns of
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appoi nted nenbers shall be as foll ows:

(1) O the nenbers appoi nted by the Governor under

subsection (c¢)(1):

(i) Two nenbers shall be appointed for two (2) years.

(ii) Two (2) nenbers shall be appointed for four (4) vyears.

(2) O the nenbers appoi nted under subsection (c)(2):

(i) The Majority Leader of the Senate shall appoint one

menber for four (4) years.

(ii) The Mnority Leader of the Senate shall appoint one

menber for two (2) vyears.

(iii) The Mpjority Leader of the House of Representatives

shal | appoi nt one nenber for three (3) years.

(iv) The Mnority Leader of the House of Representatives

shal | appoi nt one nenber for one (1) vyear.

(d) The departnent shall consult with the advisory conmittee

in the fornmulation, drafting and presentati on of al

rul emaki ngs, plans, plan revisions and prograns under this act

and the Clean Air Act which affect snmall busi ness stati onary

sources. The advisory conmmttee shall be gi ven a reasonabl e

opportunity to review and comment on all rul enmaki ngs, pl ans,

pl an revi si ons and prograns under this act and the Cean Air Act

whi ch affect small busi ness stationary sources prior to their

subm ssion to the board for consideration. The witten report of

the conmttee shall be presented to the board with any

subm ssion. The chairman of the conmittee shall be invited to

participate in the presentati on before the board of al

rul emaki ngs, plans, plan revisions and prograns under this act

and the Clean Air Act which affect snmall busi ness stati onary

sources. Nothing in this act shall preclude any nenber of the

commttee fromfiling a petition for rul emaking with the board
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in accordance with procedures established by the board.

Section 7.10. Snall Busi ness Orbudsnman.--(a) There is

hereby established an O fice of Small Busi ness Orbudsman within

the Departnment of Commerce for the purpose of serving as the

primary point of contact for small busi nesses on issues rel ating

to conpliance with this act and the Cean Air Act.

(b)) The Ofice of Small Busi ness Orbudsnan shall perform al

of the foll owi ng:

(1) Solicit input fromsnall busi nesses regardi ng conpli ance

with this act and the CQean Air Act and interact with

organi zati ons representi ng snall busi nesses, includi ng Snal

Busi ness Devel opnent Centers, the Small Busi ness Admni ni stration,

i ndustry and trade associ ati ons and other entities.

(2) Provide guidance and recommendati ons to the depart nent

on the devel opment of the Small Busi ness Stationary Source

Techni cal and Envi ronnental Conpli ance Assi stance Program

(3) WMake recommendati ons to the departnent regardi ng the

content and operation of the Small Busi ness Stationary Source

Techni cal and Envi ronnental Conpli ance Assi stance Program

(4) Collect and distribute informati on and materials on the

requi renents of this act and the Cean Air Act.

(5) Report to the Snmall Busi ness Stati onary Source Techni cal

and Envi ronnental Conpli ance Assi stance Program on probl ens and

difficulties experienced by small busi nesses in conplying with

this act and the Cean Air Act.

(6) Review and comment on econom c i npact reports under

section 7.7 of this act.

(7) Serve on the Conpliance Advi sory Conmnittee established

by section 7.9 of this act.

(8) Conduct independent eval uations of all aspects of the
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Smal | Busi ness Stati onary Source Techni cal and Environnent al

Conpl i ance Assi stance Program

(9) Review and provide conments and reconmendations to the

Envi ronnental Protecti on Agency and departnent regardi ng the

devel opnent and i npl enentati on of requl ati ons that inpact snal

busi nesses.

(10) Arrange for and assist in the preparati on of gui dance

docunents by the Snmall Busi ness Stati onary Source Techni cal and

Envi ronnental Conpl i ance Assi stance Programto ensure that the

| anquage i s readily understandable by the | ay person.

(11) Assist small businesses in | ocating sources of funding

for conpliance with the requirenents of this act and the O ean

(12) Report annually to the Governor and General Assenbly on

the effecti veness of the Small Busi ness Stationary Source

Techni cal and Environnental Conpli ance Assi stance Proqgram and

other issues relating to the i npact of the Cean Air Act

i mpl enentation on snmall businesses in this Commbnweal t h.

(c) The Ofice of Small Busi ness Orbudsnman shall have an

executive director, who shall possess a background in snal

busi ness and know edge of environmental conpliance issues

affecting the operation of small busi nesses. The executive

director shall have the power to enploy such staff as is

consi dered necessary to carry out the work of the office.

Section 7.11. Transportati on Managenent Associ ati ons. --(a)

The department, in consultation with the Departnent of

Transportati on, nay designate transportati on nmanagenent

associ ations to serve specific regions of this Commonweal th to

deliver services to enployers required by the Clean Air Act to

reduce enpl oye vehicle trips and encourage the use of
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car pool i ng, vanpooling and public transportation to reduce air

(b)Y For purposes of this section, transportati on managenent

associ ati ons shall consi st of nonprofit corporations desi gnated

by the departnent to broker transportati on services, including,

but not limted to, public transportati on, vanpools, carpools,

bi cycling and pedestri an nodes, as well as strategi es such as

flextine, staggered work hours and conpressed work weeks to

corporati ons, enployes, devel opers, individuals and ot her

(c) The departnent is authorized to expend funds fromthe

Clean Air Fund to support the activities of |ocal transportation

managenent associ ati ons.

Section 7.12. Noti ce of Sanctions.--(a) Wenever the

Commpnweal th is notified that it has nissed a deadline for

taki ng an action for which it was responsi bl e under the d ean

Ar Act, the departnent shall within two (2) worki ng days of the

recei pt of notice notify the Environmental Resources and Ener gy

Committee of the Senate and the Conservati on Conmttee of the

House of Representatives.

(b)Y Whenever the Commonwealth is notified that it may be

subject to discretionary or mandatory sancti ons under section

179 of the Cean Air Act, the departnent shall within two (2)

wor ki ng days of the receipt of this notice notify the

Envi ronnental Resources and Energy Commttee of the Senate and

the Conservation Conmttee of the House of Representatives.

Section 7.13. M ssed Federal Deadlines.--(a) The departnent

shall maintain a report which tracks the conpliance of the

Envi ronnental Protecti on Agency with deadlines in the Cean Air

Act for devel opi ng regul ati ons or gqui dance on whi ch states nust
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rely to conply with deadlines in the Clean Air Act. The

departnent shall subnmit the report to the Environnmental

Resources and Energy Commttee of the Senate and the

Conservation Committee of the House of Representatives every SiX

(6) nonths beginning thirty (30) days after the effective date

of this act.

(b) Whenever the Environnental Protecti on Agency has ni ssed

a deadline outlined in subsection (a) by nore than ni nety (90)

days and, in the opinion of the departnent, the Environnental

Protecti on Agency has failed to provide it with tinely gui dance

needed to conply with the act in a tinely nmanner, the departnent

shall bring a | egal action agai nst the Environnental Protection

Agency in a court of conpetent jurisdiction seeking an

i nfjunction to restrain the Environnmental Protection Agency from

enforcing the applicable Cean Air Act deadline on the

Commpnweal th until and unl ess the Environnental Protection

Agency devel ops the appropriate requl ati on or qui dance whi ch

all ows the Commonweal th a reasonabl e opportunity to conply with

the Cean Air Act.

Section 10. Sections 8, 9, 9.1 and 9.2 of the act, anended
or added Cctober 26, 1972 (P.L.989, No.245), are anended to
read:

Section 8. Unlawful Conduct.--1t shall be unlawful to fai

cause or assist in the violation of, any of the provisi ons of

this act, the Clean Air Act or the rules and requl ati ons adopt ed

under either this act or the Cean Air Act; or to fail to conply

with any order, plan approval or operating pernmt of the

departnment[, to violate or to assist in the violation of any of

the provisions of this act or rules and regul ati ons adopted
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hereunder, to cause air pollution, or to in any manner hinder,
obstruct, delay, resist, prevent or in any way interfere or
attenpt to interfere with the departnent or its personnel in the

performance of any duty hereunder.] or to cause a public

nui sance; or to cause air pollution, soil or water pollution

resulting froman air pollution incident; or to prevent or

interfere with the departnent or its personnel in their

performance of any duty in this act, including denying the

departnent access to the source or facility; or to violate the

provisions of 18 Pa.C.S. § 4903 (relating to fal se sweari ng) or

4904 (relating to unsworn falsification to authorities) in

regard to papers required to be submtted under this act. The

owner or operator of an air contamnm nati on source and the

| andowner or occupi er on whose | and an air contan nati on source

is or was | ocated shall not allow pollution of the air, water or

ot her natural resources of the Commonweal th resulting fromthe

source.

[Section 9. Penalties.--(a) Summary offense. Any person as
herei n defined, except a departnent, board, bureau or agency of
t he Commonweal t h, engagi ng in unlawful conduct as set forth in
section 8 of this act, shall, for each offense, upon conviction
thereof in a summary proceedi ng before a district justice,
magi strate, alderman or justice of the peace, be sentenced to
pay the costs of prosecution and a fine of not |ess than one
hundred dol l ars ($100.00) nor nore than one thousand doll ars
($1,000.00), and, in default thereof, to undergo inprisonnent of
not less than ten (10) days nor nore than thirty (30) days.

(b) M sdeneanors. Any person as herein defined, except a

departnment, board, bureau or agency of the Commonweal t h, who,

within two years after being convicted of a sunmary of f ense
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pursuant to subsection (a) of this section, engages in simlar
unl awf ul conduct, shall be guilty of a m sdenmeanor and, upon
conviction thereof, shall, for each separate offense, be subject
to a fine of not less than five hundred dollars ($500.00) nor
nore than five thousand dollars ($5,000.00), or to inprisonnent
for a period of not nore than one year for each separate offense
her eunder, or both. For the purposes of this subsection, simlar
unl awf ul conduct shall nean a violation of the sane order of the
departnment, or a violation of the sane provision of any rule or
regul ati on of the department by the sane organi zational unit of
t he def endant.

(c) For the purpose of this section, violations on separate
days shall be considered separate offenses. Wiere a person
engages in continuing unlawful conduct, such person shall be
guilty of separate offenses for each day such conduct continues
up until the time of hearing or trial.

(d) Upon conviction of an association, partnership or
corporation of an offense under subsection (a) or (b) of this
section, the responsi ble nenbers, officers, enployes or agents
may be inprisoned for the term provided therein which shall run
concurrently with any termof inprisonnent inposed upon such
persons individually upon conviction for the same of fense.

Section 9.1. Civil Penalties.--In addition to proceedi ng
under any ot her renedy available at law, or in equity, for a
violation of a provision of this act, or a rule or regulation of
t he board, or an order of the departnent, the hearing board,
after hearing, may assess a civil penalty upon a person for such
violation. Such a penalty nmay be assessed whether or not the
violation was wilful. The civil penalty so assessed shall not

exceed ten thousand dol | ars ($10, 000.00), plus up to two
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t housand five hundred dollars ($2,500.00) for each day of
continued violation. In determ ning the amount of the civil
penalty, the hearing board shall consider the wlful ness of the
vi ol ation, damage or injury to the outdoor atnosphere of the
Conmonweal th or its uses, and other relevant factors. It shal

be payable to the Commonweal th of Pennsyl vania and shall be
collectible in any manner provided at |aw for the collection of
debt. If any person liable to pay any such penalty neglects or
refuses to pay the sane after demand, the anmount, together wth
interest and any costs that may accrue, shall be a lien in favor
of the Commonweal th upon the property, both real and personal,

of such person, but only after same has been entered and
docketed of record by the prothonotary of the county where such
is situated. The hearing board nay, at any tine, transmt to the
prot honotaries of the respective counties certified copies of

all such liens, and it shall be the duty of each prothonotary to
enter and docket the same of record in his office, and to index
the sane as judgnments are indexed, wi thout requiring the paynent
of costs as a condition precedent to the entry thereof.]

Section 9. Penalties.--(a) A person who viol ates any

provision of this act, the CUean Air Act, any rule or requl ati on

adopted under either this act or the Cean Air Act, an order of

the department or any condition or termof a plan approval or

permt issued under this act commts a sunmary of fense and

shal | , upon conviction, be sentenced to pay a fine of not |ess

than five hundred dollars ($500.00) nor nore than five thousand

dol l ars ($5, 000.00) for each separate offense, and, in default

of the paynent of such fine, may be sentenced to inpri sonnent

for ninety (90) days for each separate offense. Enpl oyes of the

departnent aut hori zed to conduct inspections or investigations
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are declared to be | aw enforcenment officers authorized to i ssue

or file citations for summary viol ati ons under this act, and the

CGCeneral Counsel is authorized to prosecute these offenses. For

pur poses of this subsection, a summary offense may be prosecuted

before any district justice in the county where the offense

occurred. There is no accelerated rehabilitative di sposition

aut hori zed for a sunmary off ense.

(b)Y (1) A person who wilfully or negligently violates any

provision of this act, the Clean Air Act, any rule or requl ati on

adopted under either this act or the Cean Air Act, an order of

the department or any condition or termof a plan approval or

pernmit issued under this act conmts a m sdeneanor of the second

degree and shall, upon conviction, be sentenced to pay a fine of

not | ess than ten thousand doll ars ($10, 000. 00) nor nore than

fifty thousand dollars ($50, 000.00) for each separate offense or

to i nprisonment for a period of not nore than two (2) years for

each separate offense, or both.

(2) A person who knowi ngly nmakes a fal se statenent or

representation in any application, record, report, certification

or other document required to be either filed or nmai ntai ned by

this act, the Clean Air Act or the requl ati ons pronul gat ed under

either this act or the Clean Air Act commts a m sdeneanor of

t he second deqree and shall, upon conviction, be sentenced to

pay a fine of not | ess than ten thousand dollars ($10, 000. 00)

nor nore than fifty thousand doll ars ($50, 000. 00) for each

separate offense or to inprisonnent for a period of not nore

than two (2) vears for each separate of fense, or both.

(3) A person who negligently releases into the anbient air

any hazardous air pollutant |isted under section 112 of the

Clean Air Act or any extrenely hazardous substance |isted under

19920S1650B2060 - 55 -



© o0 N oo o A~ wWw N P

N ORNN N RN NN N NN R B P B R R R R R
© O N o U~ W N B O © 0 N 0o o M W N B O

30

section 302(a)(2) of the Superfund Anendnents and

Reaut hori zati on Act of 1986 (Public Law 99-499, 100 Stat. 1613)

that is not listed in section 112 of the Clean Air Act and who

at the tine negligently places another person in i nm nent danger

of death or serious bodily injury conmmits a m sdeneanor of the

third degree and shall, upon conviction, be sentenced to pay a

fine of not |ess than ten thousand dollars ($10, 000. 00) nor nore

than fifty thousand dollars ($50,000.00) for each separate

offense or to inprisonnent for a period of not nore than one (1)

vear for each separate offense, or both.

(c) (1) A person who knowingly rel eases into the anbi ent

air any hazardous air pollutant |isted under section 112 of the

Clean Air Act or any extrenely hazardous substance |isted under

section 302(a)(2) of the Superfund Anendnents and

Reaut hori zati on Act of 1986 that is not listed in section 112 of

the Clean Air Act and who knows at the tine that he pl aces

anot her person in i nm nent danger of death or serious bodily

infjury commts a felony of the first deqree and shall, upon

convi ction, be sentenced to pay a fine of not | ess than twenty-

five thousand doll ars ($25,000.00) nor nore than one hundred

t housand dol |l ars ($100, 000. 00) per day for each violation or to

i mpri sonnent for a period of not |ess than two (2) years nor

nore than twenty (20) years, or both. Any person which is an

organi zation comm tting such violation shall, upon conviction

under this clause, be subject to a fine of not nore than one

mllion dollars ($1, 000, 000.00) per day for each violation. If a

convi ction of a person under this clause is for a violation

commtted after a first conviction of such person under this

cl ause, the maxi num puni shnent shall be doubled with respect to

both the fine and i npri sonnent.
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(2) |In determ ni ng whether a defendant who i s an i ndi vi dual

knew that the violati on pl aced another person in i mm nent danger

of death or serious bodily injury:

(i) the defendant is responsible only for actual awareness

or actual belief possessed; and

(ii) know edge possessed by a person other than the

def endant, but not by the defendant, nay not be attributed to

t he def endant; except that, in proving a defendant's possessi on

of actual know edge, circunstanti al evidence may be used,

i ncl udi ng evidence that the def endant took affirmati ve steps to

be shielded fromrel evant i nfornmation.

(3) It is an affirmati ve defense to a prosecuti on under this

subsection that the conduct charged was freely consented to by

t he person endangered and that the danger and conduct charged

were reasonably foreseeabl e hazards of either of the foll ow ng:

(i) an occupation, a business or a profession; or

(ii) nedical treatnent or nedical or scientific

experi nentati on conducted by professionally approved nethods,

and such ot her person had been made aware of the risks invol ved

prior to giving consent. The def endant nay establish an

affirmati ve defense under this subcl ause by a preponder ance of

t he evi dence.

(4) Al general defenses, affirmati ve defenses and bars to

prosecuti on that may apply with respect to other State crin nal

of fenses may apply under this cl ause and shall be deterni ned by

the courts according to the principles of coormon | aw. Concepts

of justification and excuse applicable under this secti on may be

devel oped accordi ng to those principl es.

(5) For purposes of this subsection, the term "organi zati on"

nmeans a |legal entity, other than a governnent, established or
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organi zed for any purpose; the termal so i ncl udes a corporation,

a conpany, an association, a firm a partnership, a joint stock

conpany, a foundation, an institution, a trust, a society, a

uni on or any other associ ati on of persons.

(d) For purposes of subsections (b) and (c), the term

"serious bodily injury" neans bodily injury which involves a

substantial risk of death, unconsci ousness, extrene physi cal

pai n, protracted and obvi ous di sfigurenent or protracted | oss or

i mpai rment of the function of a bodily nenber, organ or nental

Section 9.1. G vil Penalties.--(a) |In addition to

proceedi ng under any other renedy available at law or in equity

for a violation of a provision of this act, the Cean Air Act or

a rule or requl ati on pronul gated under either this act or the

Clean Air Act or an order, plan approval or permt issued under

this act, the departnent may assess a civil penalty for the

viol ation. The penalty may be assessed whether or not the

violation was wilful. The civil penalty so assessed shall not

exceed twenty-five thousand doll ars ($25, 000. 00) per day for

each violation. In determ ning the anount of the penalty, the

departnent shall consider the wilful ness of the violation,

danmage to air, soil, water or other natural resources of the

Commpnweal th or their uses, financial benefit to the person in

conseqguence of the violation, deterrence of future violations,

cost to the departnent, and other rel evant factors.

(b) When the departnent proposes to assess a civil penalty,

it shall informthe person of the proposed anount of the

penalty. The person charged with the penalty shall then have

thirty (30) days to pay the proposed penalty in full, or if the

person wi shes to contest the anpunt of the penalty or the fact
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of the violation to the extent not already established, the

person shall forward the proposed anmount of the penalty to the

heari ng board within the thirty (30) day period for placenent in

an escrow account with the State treasurer or any Commpnweal t h

bank or post an appeal bond to the hearing board within thirty

(30) days in the amount of the proposed penalty, provided that

the bond is executed by a surety |licensed to do business in the

Commpnweal th and is satisfactory to the departnent. |f, through

admi ni strative or final judicial review of the proposed penalty,

it is determned that no violation occurred or that the anount

of the penalty shall be reduced, the hearing board shall, w thin

thirty (30) days, remt the appropriate anpunt to the person

with any interest accunmul ated by the escrow deposit. Failure to

forward the noney or the appeal bond at the tinme of the appeal

shall result in a waiver of all legal rights to contest the

violation or the anpbunt of the civil penalty. The anpunt

assessed after administrative hearing or after wai ver of

admi ni strative hearing shall be payable to the Commonweal th and

shall be collectible in any manner provided by |aw for the

coll ection of debts, including the collection of interest at the

rate established in section 6.3(c), which shall run fromthe

date of assessnment of the penalty. |If any person liable to pay

any such penalty neqlects or refuses to pay the sane after

denmand, the amount, together with i nterest and any costs that

may accrue, shall constitute a debt of such person, as nay be

appropriate, to the Cean Air Fund. The debt shall constitute a

lien on all property owned by that person when a notice of lien

i ncorporating a description of the property of the person

subject to the action is duly filed with the prothonotary of the

court of common pleas where the property is | ocated. The
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pr ot honotary shall pronptly enter upon the civil judgment or

order docket, at no cost to the departnent, the nane and address

of the person, as nay be appropriate, and the anount of the |ien

as set forth in the notice of lien. Upon entry by the

prot honotary, the lien shall attach to the revenues and all real

and personal property of the person, whether or not the person

is solvent. The notice of lien, filed under this subsecti on,

whi ch affects the property of the person shall create a lien

with priority over all subsequent clainms or |liens which are

filed agai nst the person, but it shall not affect any valid

lien, right or interest in the property filed in accordance with

est abl i shed procedure prior to the filing of a notice of |ien

under this subsecti on.

Section 9.2. Disposition of Fees, Fines and G vil
Penalties.--(a) Al fines, civil penalties and fees coll ected
under this act shall be paid into the Treasury of the
Commonweal th in a special fund known as the ["]C ean Air

Fund, ["] hereby established, which, along with interest earned,

shall be adm nistered by the departnment for use in the

elimnation of air pollution. Fees deposited into the fund shal

be used as authorized in sections 6.3, 7.8 and 7.11 of this act.

The departnment nay establish such separate accounts as may be

necessary or appropriate to i npl enment the requirenments of this

act and the Cean Air Act. The board shall adopt rules and

regul ati ons for the nanagenment and use of the noney in the fund.

(b)Y The O ean Air Fund nay be suppl enented by appropri ati ons

fromthe CGeneral Assenbly, the Federal, State or | oca

governnment or _any private source.

(c) The Oean Air Fund shall not be subject to 42 Pa.C. S.

Ch. 37 Subch. C (relating to judicial conputer system
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Section 11. The act is anended by adding a section to read:

Section 9.3. Continuing Violations.--Each day of conti nued

viol ati on and each viol ati on of any provision of this act, the

Clean Air Act, any rule or regul ati on adopted under either this

act or the Clean Air Act, any order of the departnment or any

condition or termof any plan approval or permt issued pursuant

to this act shall constitute a separate of fense and vi ol ati on

Section 12. Section 10 of the act is repeal ed.
Section 13. The act is anended by adding sections to read:

Secti on 10. 1. Enf orcenent Orders.--(a) The departnent nay

i ssue such orders as are necessary to aid in the enforcenent of

the provisions of this act. These orders shall include, but not

be limted to, orders nodifying, suspending, term nating or

revoki ng any pl an approvals or permts, orders requiring persons

to cease unl awful activities or cease operation of a facility or

air contam nati on source which in the course of its operation is

in violation of any provision of this act, the Cean Ar Act,

any rule or requl ati on pronul gated under either this act or the

Clean Air Act, plan approval or pernmt, order to take corrective

action or to abate a public nui sance or an order requiring the

testing, sanpling or nonitoring of any air contani nati on source

or orders requiring production of information. This order may be

issued if the departnent finds that any condition existing in or

on the facility or source involved is causing or contributing to

or is creating a danger of air pollution or if it finds that the

pernmittee or any person is in violation of any provision of this

act or of any rule, regulation or order of the departnent.

(b)Y The departnent nmay, in its order, require conpli ance

with such conditions as are necessary to prevent or abate air

pollution or effect the purposes of this act.
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(c) An order issued under this section shall take effect

upon notice, unless the order specifies otherw se. An appeal to

the hearing board of the departnent's order shall not act as a

super sedeas: Provi ded, however, That, upon applicati on and for

cause shown, the hearing board may i ssue such a supersedeas

under rul es established by the heari ng board.

(d) The authority of the departnent to i ssue an order under

this section is in addition to any renedy or penalty whi ch may

be i nposed under this act. The failure to conply with an order

is declared to be a public nui sance.

Section 10.2. Appeal able Actions.--A person aggri eved by an

order or other adm nistrative action of the departnent i ssued

under this act or any person who participated in the public

comment process for a plan approval or permt shall have the

right, within thirty (30) days from actual or constructive

noti ce of the action, to appeal the action to the hearing board

in accordance with the act of July 13, 1988 (P.L.530, No.94),

known as the "Environnental Hearing Board Act," and 2 Pa.C. S.

Ch. 5 Subch. A (relating to practice and procedure of

Commpnweal t h agenci es).

Secti on 10. 3. Limtati on on Action.--The provi sions of any

other statute to the contrary notw t hstandi ng, acti ons for civil

or crimnal penalties under this act nay be commenced at any

tinme within a period of six (6) years fromthe date the offense

is di scovered.

Section 14. Sections 12, 12.1, 13 and 13.1 of the act,
anended or added Cctober 26, 1972 (P.L.989, No.245), are anended
to read:

Section 12. Powers Reserved to Political Subdivisions.--(a)

Not hing in this act shall prevent counties, cities, towns, hone
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rule nunicipalities, townshi ps or boroughs from enacting

ordi nances with respect to air pollution which [will not be |ess

stringent than the provisions of this act] _neet the requirenents

of this act, the Clean Air Act or the rules and regul ati ons

pronmul gated [pursuant to its provisions] under either this act

or the Cean Air Act. This act shall not be construed to repeal

exi sting ordi nances, resolutions or regulations of the
af orenenti oned political subdivisions existing at the tine of
the effective date of this act, except as they may be | ess

stringent than the provisions of this act, the Cean Air Act or

the rules or requl ati ons adopted under either this act or the

Clean Air Act.

(b) The adm nistrative procedures for the abatenent,
reducti on, prevention and control of air pollution set forth in
this act shall not apply to any [political subdivision of the
Commonweal th whi ch has an approved air pollution control

agency.] county of the first or second class of the Commobnweal t h

whi ch has and i npl enents an air pollution control programthat

nmeets the requirenments of this act, the Cean Air Act and the

rul es and requl ati ons pronul gated under both this act and the

Clean Air Act and has been approved by the departnent.

(c) (1) \Whenever, either upon conplaint nade to or
initiated by the departnent, the departnment finds that any
person is in violation of air pollution control standards, or
rul es and regul ati ons pronul gated pursuant to the grant of
authority made in subsection (b), the departnment shall give
notification of that fact to that person and to the air
pol lution control agency of the [political subdivision] county

i nvol ved.

(2) If such violation continues to exist after said
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notification has been given, the departnment may take any
abat enent action provided for under the terns of this act.

(d) Whenever the departnment finds that violations of [the
air pollution control standards, or rules and regul ations
pronul gated pursuant to the grant of authority under subsection

(b)] this act, the Clean Air Act or the rules and requl ations

pronul gated under either this act or the Clean Air Act are so

wi despread that such violations appear to result froma failure
of the local county control agency involved to enforce those

[standards, or rules and regul ations,] requirenents, the

departnment may assune the authority to enforce [those standards,

and rules and regulations] this act in that county.

(e) The departnment shall have the power to refuse approval
or to suspend or rescind approval, once given, to any county air
pol lution control agency if the departnent finds that such
county agency is unable or unwilling [so] to conduct an air
pol lution control program|[as] to abate or reduce air pollution
problenms within its jurisdiction in [an effective manner]

accordance with the requirenents of this act, the Cean Air Act

or the rules and requl ati ons pronul gated under both this act and

the Cean Air Act.

(f) \Wenever the departnent takes action under the
provi si ons of subsections (d) or (e) of this section, it shal
give witten notification to the air pollution control agency of
the [political subdivision] county involved and such

notification shall be [subject to the appeal provisions of

clause (4.1) of section 4 of this act] an appeal abl e acti on.

(g) Irrespective of subsection (b) above, and in order that
the civil and crimnal penalties and equitable renedies for air

pollution violations shall be uniform|[except insofar as they
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are inconsistent with the jurisdictional limtations of the

m nor judiciary and the Phil adel phia Munici pal Court,]

t hroughout the Commonweal th, the penalties and renedi es set
forth in this act [in sections 9, 9.1, 10 and 11,] shall be the
penal ti es and renedi es avail able for enforcenent of any
muni ci pal air pollution ordi nances or regul ations, and shall be
avai l able to any nmunicipality, public official, or other person
having standing to initiate proceedings for the enforcenent of
such muni ci pal ordi nances or regul ations, and the amounts of the
fines or civil penalties set forth herein shall be the anounts
of the fines or civil penalties assessable and to be levied for
vi ol ati ons of any nunici pal ordinances or regulations. It is
her eby declared to be the purpose of this section to enunciate
further that the purpose of this act is to provide additional
and cumrul ative renmedies to abate the pollution of the air of
this Cormmonweal th. Any action for the assessnent of civil
penal ti es brought for the enforcenent of a municipal air
pol l uti on ordi nance or regul ation shall be brought in accordance
with the procedures set forth in such ordi nance. Were any
muni ci pal ordi nance or regul ati on does not provide a procedure
for the assessnent of civil penalties, the provisions [of

subsection (h) of this section] related to assessnent and

collection of civil penalties of section 9.1 of this act shal

apply.

[(h) Any person, as herein defined, except a departnent,
board, bureau, or agency of the Comonweal th, engaging in
conduct in violation of a nunicipal air pollution control
ordi nance, shall, for each offense, upon conviction thereof in a
civil proceeding before a judge of the Minicipal Court of

Phi | adel phia, district justice, magistrate, alderman or justice
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of the peace be sentenced to pay the cost of prosecution and a
civil penalty of not |less than twenty-five dollars ($25.00), nor
nore than five hundred dollars ($500.00), for each day of
continued violation. Such a penalty nay be assessed whet her or
not the violation was wilful. Failure to pay any such penalty
within the tinme prescribed by I aw shall be punishable as a civil
contenpt. Notw thstandi ng anyt hing contained in section 9.2 of
this act, all civil penalties and fees collected under this
subsection shall be paid to the appropriate political
subdi vi sion, as provided by |law, and shall be collectible in any
manner provided by law for the collection of debt. If any person
liable to pay any such penalty neglects or refuses to pay the
same after demand, the anmount, together with interest and any
costs that may accrue, shall be a lien in favor of the
appropriate political subdivision upon the property, both real
and personal, of such person, but only after the sane has been
entered and docketed of record by the prothonotary of the county
where such is situated: Provided, That nothing contained in this
subsection shall preclude any public official from seeking, at

| aw or at equity or before any appropriate adm nistrative body,

t he assessnent of civil penalties in the anmount provided by
section 9.1 of this act.]

Section 12.1. Construction.--Nothing in this act shall be
construed as estopping the Conmonweal th, or any district
attorney or solicitor of a nmunicipality, fromproceeding in
courts of law or equity to abate pollutions forbidden under this
act, or abate nuisances under existing law. It is hereby
declared to be the purpose of this act to provide additional and
curmul ative renedies to abate the pollution of the air of this

Commonweal t h, and nothing contained in this act shall in any way
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abridge or alter rights of action or renmedi es now or hereafter
existing in equity, or under the common |aw or statutory |aw,
crimnal or civil, nor shall any provision of this act, or the

granting of any plan approval or permt under this act, or any

act done by virtue of this act, be construed as estopping the
Commonweal th, persons or nunicipalities, in the exercise of
their rights under the common | aw or decisional law or in
equity, fromproceeding in courts of law or equity to suppress
nui sances, or to abate any pollution now or hereafter existing,
or enforce common | aw or statutory rights. No courts of this
Commonweal th having jurisdiction to abate public or private

nui sance shall be deprived of such jurisdiction to abate any
private or public nuisance instituted by any person for the
reason that such nui sance constitutes air pollution.

[ Section 13. Public Nuisances.--A violation of any order or
of any provision of any rule or regulation promnul gated pursuant
to a local air pollution code or to a State air pollution act,
which [imts or controls the enmi ssion of any air contam nant
shall constitute a public nuisance and shall be abatable in the
manner provided by | aw. ]

Section 13. Publ i ¢ Nui sance.--A violation of this act, the

Clean Air Act or of any rule or requl ati on pronul gat ed under

either this act or the Clean Air Act or any order, plan approval

or pernmt issued by the departnent under this act shal

constitute a public nui sance. The departnent shall have the

authority to order a person causi ng a public nui sance to abate

the public nuisance. In addition, the departnment or any

Commpnweal th agency whi ch undertakes to abate a public nui sance

may recover the expenses of abatenent foll owing the process for

assessnent and collection of a civil penalty contained in
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section 9.1 of this act. Whenever the nui sance i s nmi ntai ned or

continued contrary to this act, the Cean Air Act or any rule or

requl ati on pronul gated under either this act or the Cean Air

Act, an order, plan approval or pernmt, the nui sance may be

abatable in the manner provided by this act. A person who causes

t he public nui sance shall be liable for the cost of abatenent.

Section 13.1. Search Warrants. --Wenever an agent or enpl oye
of the departnment, charged with the enforcenent of the
provi sions of this act, has been refused access to property, or
has been refused the right to exam ne any air contamni nation
source, or air pollution control equipnment or device, or is
refused access to or exam nation of books, papers and records
pertinent to any matter under investigation, such agent or
enpl oye may apply for a search warrant to any Comonweal t h
of ficial authorized by the |aws of the Comonweal th to issue the
property, air contam nation source, air pollution control
equi pnent or device, or books, papers and records, as the case
may be. It shall be sufficient probable cause to issue a search
warrant that the inspection is necessary to properly enforce the
provi sions of this act.

Section 15. Sections 13.3, 13.4 and 13.5 of the act are
r epeal ed.

Section 16. The act is anended by adding a section to read:

Section 13.6. Suits to Abate Nui sance and Restrain

Violations.--(a) Any activity or condition declared by this act

to be a nui sance or which is otherwise in violation of this act

shall be abatable in the manner provided by | aw or equity for

t he abatenment of public nuisance. In addition, in order to

restrain or prevent any violation of this act, the Cean Air Act
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or the rules and requl ati ons pronul gated under either this act

or the Clean Air Act or any plan approval or permt or orders

i ssued by the departnent, or to restrain the mai ntenance and

threat of public nuisance, suits nay be instituted in equity or

at law in the nane of the Commonweal th upon rel ati on of the

Attorney General, the General Counsel, the district attorney of

a county or the solicitor of a nunicipality affected, after

noti ce has first been served upon the Attorney CGeneral of the

i ntention of the General Counsel, district attorney or solicitor

to proceed. Such proceedi ngs nmay be prosecuted in the

Commpnweal th Court or in the court of conmpbn pleas of the county

where the activity has taken place, the condition exists or the

public is affected, and to that end jurisdiction is conferred in

| aw and equity upon such courts. Except in cases of energency

where, in the opinion of the court, the exigencies of the case

requi re i nmedi ate abatenent of the nui sance, the court nmay in

its decree fix a reasonable tine during which the person

responsi bl e for the nui sance may nmake provi sion for the

abat enent of the sane.

(b) In cases where the circunstances require or the public

health is endangered, a nandatory prelimnary injunction,

special injunction or tenporary restraining order nay be i ssued

upon the terns prescri bed by the court, notice of the

appli cati on havi ng been given to the defendant in accordance

with the rules of equity practice, and in that case the Attorney

CGCeneral, the General Counsel, the district attorney or the

solicitor of a nunicipality shall not be required to gi ve bond.

In any such proceedi ng the court shall, upon notion of the

Commpnweal th, issue a prohibitory or nandatory prelimnary

injunction if it finds that the defendant i s engagi ng in
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unl awf ul conduct as defined by this act or i s engaged i n conduct

which is causing i medi ate and irreparable harmto the public.

In addition to an injunction, the court in such equity

proceedings may levy civil penalties in the sane manner as the

departnent in accordance with section 9.1 of this act.

(c) Except as provided in subsection (d) of this section,

any person having an interest which is or may be affected nay

commence a civil action to conpel conpliance with this act or

any rule, reqgul ation, final order or plan approval or permt

i ssued pursuant to this act by any owner, operator, | andowner or

occupi er alleged to be causing or contributing to a violation of

any provision of this act, the Cean Air Act or any rule or

requl ati on pronul gated under either this act or the Cean Air

Act or any plan approval, pernt or order issued by the

departnent. In addition to seeking to conpel conpli ance, any

person nay request the court to award civil penalties. The court

shall use the factors and anmounts contained in section 9.1 of

this act in awarding civil penalties under this subsection. Such

penalties shall be paid into the Oean Air Fund establi shed by

section 9.2 of this act. Except where 42 Pa.C.S. (relating to

judi ciary and judicial procedure) requires otherwi se, the courts

of conmmon pl eas shall have jurisdiction of these actions. This

action may not be commenced if the person or operator is in

conpliance with a pernmt issued under this act or with a

schedul e of conpliance contained in a pernmt, consent order or

other |legally enforceabl e document or if the departnent has

commenced and is diligently prosecuting a civil action in a

Federal or State court or is in litigation before the hearing

board reqgardi ng any order, plan approval or operating perm:t

i ssued under this act, but, in any such action in a Federal or
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State court or before the hearing board, any person havi ng or

representing an interest which is or may be adversely affected

may i ntervene as a nmatter of right w thout posting bond.

(d) An action under subsection (c) of this section may not

be commenced prior to sixty (60) days after the plaintiff has

gi ven notice, in witing, of the violation to the departnent and

to any all eged viol ator.

(e) The sixty (60) day notice provisions of subsection (d)

of this section to the contrary notw t hstandi ng, any acti on

under subsection (c) of this section nmay be initiated

i mmedi ately upon witten notification to the departnment in the

case where the violation or conditi on conpl ai ned of constitutes

an inmnent threat to the health or safety of the plaintiff or

woul d i mmedi ately affect a legal interest of the plaintiff.

(f) The court, in issuing any final order in an acti on

br ought under subsection (c) of this section, may award costs of

litigation, including attorney and expert w tness fees, to any

party whenever the court deternm nes such an award i s

appropri ate. Except as provided in subsection (b) of this

section, the court may, if a tenporary restraini ng order or

prelimnary injunction is sought, require the filing of a bond

or equi val ent security in accordance with the Pennsyl vani a Rul es

of Cvil Procedure.

Section 17. This act shall take effect imrediately.
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