SENATE ANVENDED
PRI OR PRI NTER S NOS. 2451, 3857, 4007, PRINTER S NO. 4267

4124, 4220

THE GENERAL ASSEMBLY OF PENNSYLVANIA

HOUSE BILL
No. 1982 %5

| NTRODUCED BY PI STELLA, RI CHARDSON, FLEAGLE, TRI CH, BELFANTI,
SCRI MENTI, LESCOVI TZ, KUKOVI CH, HARPER, OLASZ, DALEY, TRELLQ
G Gl orTl, MeLIO, JOSEPHS, MNALLY, JAMES AND ARNOLD,
AUGUST 4, 1991

SENATOR FUMO, APPROPRI ATI ONS, | N SENATE, RE- REPORTED AS AMENDED
NOVEMBER 24, 1992

AN ACT

1 Anending the act of July 19, 1979 (P.L.130, No.48), entitled "An
2 act relating to health care; prescribing the powers and

3 duties of the Department of Health; establishing and

4 provi ding the powers and duties of the State Health

5 Coordi nati ng Council, health systens agencies and Health Care
6 Policy Board in the Departnent of Health, and State Health

7 Facility Hearing Board in the Departnment of Justice;

8 providing for certification of need of health care providers
9 and prescribing penalties,” abolishing the State Health
10 Coordi nati ng Council and the Health Care Policy Board;
11 further providing for health planning; establishing the
12 Heal t h Policy Board; and maki ng repeals.

13 The General Assenbly of the Conmonweal th of Pennsyl vani a

14 hereby enacts as foll ows:

15 Section 1. Sections 103, 201 and 202 of the act of July 19,
16 1979 (P.L.130, No.48), known as the Health Care Facilities Act,
17 anmended or added July 12, 1980 (P.L.655, No.136), are anended to
18 read:

19 Section 103. Definitions.

20 The foll ow ng words and phrases when used in this act shal
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have, unless the context clearly indicates otherw se, the
meani ngs given to themin this section:

"Act." The conprehensive Health Care Facilities Act.

["Affected person.” A person whose proposal is being
reviewed for purposes of certificate of need, the health systens
agency for the health service area in which the proposed new
institutional health service is to be offered or devel oped,
heal th systens agencies serving contiguous health service areas,
health care facilities and heal th mai nt enance organi zati ons
| ocated in the health service area which provide institutional
heal th services, and those nenbers of the public who are to be
served by the proposed new institutional health services and
t hose agencies, if any, which establish rates for health care
facilities and heal th mai nt enance organi zations |ocated in the
health systens area in which the proposed new institutional
health service is to be offered or devel oped.

“Annual inplenmentation plan.”" The latest health systens
agency's annual statenent of objectives to achieve the goals of
the health systens plan, including the priorities established
anong the objectives.]

"Board." The Health Policy Board established under section

401.1 of this act.

"Certificate of need.”" A [certificate] notice of approval

i ssued by the departnent under the provisions of this act,

i ncludi ng those notices of approval issued as an amendnent to an

existing certificate of need.

"Clinically related health service." Certain diagnosti c,

treatnent or rehabilitative services as determned in section

701.

"Communi ty- based health services planning conmttee." A

19910H1982B4267 - 2 -
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committee established in accordance wi th procedures approved by

the Department of Heal th which i ncludes representati ves of | ocal

or regi onal groups of consuners, business, |abor, health care

provi ders, payors or other affected i nterests.

"Conflict of interest.” For the purpose of section 501, the
i nterest of any person, whether financial, by association wth,
or as a contributor of noney or tine to, any nonprofit
corporation or other corporation, partnership, association, or
ot her organi zati on, and whenever a person is a director, officer
or enpl oyee of such organi zation, but shall not exist whenever
the organi zation in which such person is interested is being
consi dered as part of a class or group for whomregul ations are
bei ng considered, if the material facts as to the relationship
or interest are disclosed or are known to the board.

"Consuner." A natural person [who is not a "provider of
heal th care" as defined in Title XV of the Federal Public Health

Service Act] who is not involved in the provision of health

services or health insurance. For the purpose of [section 301]

this act, any person who holds a fiduciary position in any

health care facility [or], health maintenance organi zation or

third party payor shall not be considered a consuner

"Departnment."” The Departnent of Health.

"Devel op.™ When used in connection with health services or
facilities, nmeans to undertake those activities which on their
conpletion will result in the offer of a new health service or
the incurring of a financial obligation in relation to the
of fering of such a service.

["Health care facility.” A general or special hospital
i ncl udi ng tubercul osis and psychiatric hospitals, rehabilitation

facilities skilled nursing facilities, kidney disease treatnent

19910H1982B4267 - 3 -
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centers including free-standing henodialysis units, internediate
care facilities and anbul atory surgical facilities, both profit
and nonprofit and including those operated by an agency of State
or |ocal governnment, but shall not include an office used
exclusively for their private or group practice by physicians or
dentists, nor a programwhich renders treatnent or care for drug
or al cohol abuse or dependence, unless |located within, by or
through a health care facility, a facility providing treatnent
solely on the basis of prayer or spiritual neans in accordance
with the tenets of any church or religious denom nation, nor a
facility conducted by a religious organi zation for the purpose
of providing health care services exclusively to clergynmen or

ot her persons in a religious profession who are nenbers of the
religious denom nations conducting the facility.

This definition shall exclude all health care facilities as
her ei nabove defined that do not accept, directly or indirectly,
any Federal or State Governnental funds for capitalization,
depreciation, interest, research or reinbursenent, unless the
Secretary of Health, Education and Wl fare, pursuant to Federal
Public Law 93-641, section 1523(a)(4)(B), concludes that this
excl usionary provision is unsatisfactory to the Departnents of
Heal t h, Education and Wl fare.

"Heal t h mai nt enance organi zation." An organization defined
as a health mai nt enance organi zati on by section 1531(8) of the
Federal Public Health Service Act or an organization regul ated
by the act of Decenber 29, 1972 (P.L.1701, No.364), known as the
"Vol untary Nonprofit Health Service Act of 1972."]

"Health care facility." For purposes of Chapter 7 of this

act, any health care facility providing clinically rel ated

health services, including, but not linited to, a general or

19910H1982B4267 - 4 -
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speci al hospital including psychiatric hospitals, rehabilitation

hospitals, anbul atory surqgical facilities, |ong-termcare

nursing facilities, cancer treatnent centers using radi ati on

t herapy on an anbul atory basis, and i npatient drug and al cohol

treatnent facilities, both profit and nonprofit and i ncl udi ng

t hose operated by an agency or State or | ocal governnent. The

termshall not include an office used primarily for the private

or group practice by health care practiti oners where no

reviewable clinically related health service is offered, a

facility providing treatnent solely on the basis of prayer or

spiritual means in accordance with the tenets of any church or

reliqgi ous denom nation, or a facility conducted by a religi ous

organi zation for the purpose of providing health care services

exclusively to clerqgy or other persons in a religi ous profession

who are nenbers of the reliqgi ous denom nati ons conducti ng the

"Health care practitioner." An individual who is authorized

to practice sone conponent of the healing arts by a |license,

permt, certificate or reqgistration i ssued by a Commonweal th

i censi ng agency or board.

"Health care provider" or "provider." An individual, a trust

or estate, a partnership, a corporation (including associ ati ons,

joint stock conpani es and i nsurance conpani es), the

Commpnweal th, or a political subdivision or instrunentality

(i ncluding a nunicipal corporation or authority) thereof, that

operates a health care facility.

"Health [service] planning area.” [The area served by a

heal th systenms agency as designated in accordance with Title XV

of the Federal Public Health Service Act.] A geographic area

within the Commbnweal th desi gnated by the Departnent of Health

19910H1982B4267 - 5 -
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f or purposes of heal th pl anni ng.

["Health services.” Cdinically related (i.e., diagnostic,
treatment or rehabilitative) services, including alcohol, drug
abuse and nental health services.

"Heal th systens agency” or "HSA." An entity which has been
conditionally or fully designated pursuant to Title XV of the
Federal Public Health Service Act.]

"Hearing board.” The State Health Facility Hearing Board

created in the [Departnment of Justice] Ofice of General Counsel

under the provisions of this act.
["Home health care.” The provision of nursing and ot her
t herapeutic services to disabled, injured or sick persons in
their place of residence and other health related services
provided to protect and maintain persons in their own hone.
“Maj or nmedi cal equipnent.” Medical equipnent which is used
for the provision of nedical and other health services and which
costs in excess of $150, 000, except major medi cal equiprent
acquired by or on behalf of a clinical |aboratory to provide
clinical |aboratory services if the clinical |aboratory is
i ndependent of a physician's office and a hospital and it has
been determ ned under the Medicare programto neet the
appl i cabl e requirenents of section 1861(s) of the Federal Soci al
Security Act. In determ ning whet her nedi cal equi pmrent has a
val ue in excess of $150,000, the value of studies, surveys,
desi gns, plans, working draw ngs, specifications, and other
activities essential to the acquisition of such equi pnment shal
be included. ]

"I nterested person" or "person expressing an interest." For

t he purposes of Chapter 7 of this act, a nenber of the public

who is to be served by the proposed new health service in the

19910H1982B4267 - 6 -
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area to be served by the applicant, a health care facility or

heal t h nmi nt enance organi zati on or any health care provider

providing simlar services in the area to be served by the

applicant, or who has received a certificate of need to provide

services in the area to be served by the applicant or who has

formally filed with the departnent a letter of intent to provide

simlar services in the area in which the proposed service is to

be offered or devel oped, and any third party payor of health

services provided in that area who provides witten notice to

the departnment that the person is interested in a specific

certificate of need application before the departnent.

"Offer." Make provision for providing in a regular manner

and on an organi zed basis [specified] clinically related health

servi ces.

"Patient."™ A natural person receiving health care in or from
a health care provider.

"Person.” A natural person, corporation (including
associ ations, joint stock conpani es and insurance conpanies),
partnership, trust, estate, association, the Comonweal th, and
any | ocal governnental unit, authority and agency thereof. [The
termshall include all entities owning or operating a health
care facility or health mai ntenance organi zati on.

"Persons directly affected.” A person whose proposal for
certificate of need is being reviewed, nmenbers of the public who
are to be served by the proposed new institutional health
services, health care facilities and heal th mai ntenance
organi zations |located in the health service area in which the
service is proposed to be offered or devel oped which provide
services simlar to the proposed services under review, and

health care facilities and heal th mai nt enance organi zati ons

19910H1982B4267 - 7 -



1 which prior to receipt by the agency of the proposal being

2 reviewed have formally indicated an intention to provide such

3 simlar service in the future and those agencies, if any, which
4 establish rates for health care facilities and heal th

5 nmaintenance organi zations located in the health systens area in
6 which the proposed new institutional health service is to be

7 offered or devel oped. ]

8 "Policy board.” The [Health Care Policy Board] Health Policy
9 Board created in the Departnent of Health under the provisions
10 of this act.

11 ["Predevel opment costs." Expenditures for preparation of

12 architectural designs, working draw ngs, plans and

13 specifications.]

14 "Public [hearing] neeting." A nmeeting open to the public

15 where any person has an opportunity to [present testinony held
16 wthout inposition of a fee] conment on a certificate of need
17 application or proposed State health services plan_anendnent.

18 ["Rehabilitation facility.” An inpatient facility which is
19 operated for the primary purpose of assisting in the
20 rehabilitation of disabled persons through an integrated program
21 of medical and other services which are provi ded under conpetent
22 professional supervision.]
23 "Secretary."” The Secretary of the Departnment of Health of
24 the Commonweal t h of Pennsyl vani a.
25 ["Statew de Heal th Coordinating Council™ or "SHCC', or
26 "council." The council established in conpliance with Title XV
27 of the Federal Public Health Service Act.]
28 "State health services plan." A docunent devel oped by the
29 Departnent of Health, after consultation with the policy board

30 and approved by the Governor, that is consistent with section

19910H1982B4267 - 8 -
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401.3, that neets the current and projected needs of the

Commpnweal th's citizens. The State health services plan shal

contain, in part, the standards and criteri a agai nst whi ch

certificate of need applications are revi ewed and upon whi ch

deci si ons are based.

"Third party payor." A person who nmakes paynents on behal f
of patients under conmpul sion of |aw or contract who does not
supply care or services as a health care provider or who is
engaged in issuing any policy or contract of individual or group
heal th i nsurance or hospital or nedical service benefits[, but].
The termshall not include the Federal, State, or any |ocal
government unit, authority, or agency thereof or a health
mai nt enance organi zati on.

Section 201. Powers and duties of the departnent.

The Departnent of Health shall have the power and its duties
shal | be:

[(1) To act as a single State agency through its staff
and the policy board in serving as the designated sole State
heal t h pl anni ng and devel opnent agency in accordance wth
Titles XV and XVI of the Federal Public Health Service Act.

(2)] (1) To exercise exclusive jurisdiction over health
care providers[, and jurisdiction over health mai ntenance

organi zations] in accordance with the provisions of this act.

(2) To issue determ nations of reviewability or

nonrevi ewability of certificate of need proposals.

(3) To issue certificates of need and anended
certificates of need in accordance with the provisions of
this act.

(4) [Wth respect to health care facilities, to

i nvestigate, and report to the Auditor GCeneral, upon every

19910H1982B4267 - 9 -
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application to the Auditor General made by any institution,
corporation or unincorporated association, desiring to give a
nort gage under the provisions of the act of April 29, 1915
(P.L.201, No.112), entitled "An act nmaki ng nortgages, given
by benevol ent, charitable, philanthropic, educational and

el eenosynary institutions, corporations, or unincorporated
associ ations, for permanent inprovenents and refunding

pur poses, prior liens to the liens of the Conmonwealth for

t he appropriation of noneys; providing a nethod for the

gi ving of such nortgages and fixing the duties of the Auditor
General and Board of Public Charities in connection

therewith."] To withdraw expired certificates of need.

[(5) To evaluate at least annually its functions and
performance and their econom c effectiveness.

(6) To prepare, in accordance with applicable Federal
law, an inventory of the health care facilities located in
t he Commonweal th and eval uate on an on-goi ng basis the
physi cal condition of such facilities. The inventory and
eval uation shall be periodically reported to every HSA

(7)] (5) To require, pursuant to regul ation, subm ssion
of periodic reports by providers of health services and ot her
persons subject to review respecting the devel opnent of
proposal s subject to review.

[(8) To research, prepare and after approval by the SHCC
and the Governor publish triennially a State health plan for
t he Commonweal t h based on the various health systens pl ans.

(9) To provide coordination with the National Center for
Health Statistics of the activities of the departnment for the
collection, retrieval, analysis, reporting and publication of

statistical and other information relating to health and

19910H1982B4267 - 10 -
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health care and to require health care providers doing

busi ness in the Commonwealth to make statistical and other
reports of information required by Federal |law to be
submtted to the National Center for Health Care Statistics;
and to collect such other information as may be appropriate
to determine the appropriate level of facilities and services
for the effective inplenentation of certification of need
under this act.

(10) To furnish such staff support and expertise to the
departnment's policy board as nmay be needed by themto perform
their responsibilities provided that any refusal of a
substanti al request from such board be subject to fina
determ nati on by the Governor.]

(6) Upon consultation with the policy board, to

research, prepare and, after approval by the Gover nor

publish, no later than 18 nonths after the effective date of

this act and annually thereafter, a revised State health

services plan for the Commonweal th as defined under this act.

Until the State health services plan as defined in section

401.4 is adopted, the departnment shall apply the State heal th

plan in exi stence on the effective date of this act, al ong

wi th any subsequent updates to that pl an.

(7)) To collect and di sseni nate such other information as

may be appropriate to deternm ne the appropriate | evel of

facilities and services for the effective inplenentati on of

certification of need under this act. Wiere such i nfornmati on

is collected by any ot her agency of State gover nnent,

duplication shall be avoi ded by coordi nati on of data

coll ection activities.

(8) To furnish such staff support and expertise to the

19910H1982B4267 - 11 -



1 policy board as may be needed to performits

2 responsibilities.

3 [(11)] (9) To receive, [docket] |og and review all

4 applications for certificates of need or amendnents thereof
5 and approve or disapprove the sane.

6 [(12) To determ ne the Statew de health needs of the

7 Commonweal th after providing reasonabl e opportunity for the
8 subm ssion of witten recomendati ons respecting such needs
9 by State agencies responsible for planning with regard to
10 mental health, nmental retardation and ot her devel opnental

11 di sabilities, and drug and al cohol abuse, as well as other
12 agenci es of State Governnment designated by the Governor for
13 t he purpose of maki ng such recomendati ons and after

14 consulting with SHCC

15 (13)] (10) To mnimze the adm nistrative burden on

16 health care providers by elimnating unnecessary duplication
17 of financial and operational reports and to the extent

18 possi bl e coordi nating reviews and inspections performed by
19 Federal, State, |local and private agenci es.
20 [(14)] (11) To adopt and pronul gate[, after consultation
21 with the policy board,] regul ations necessary to carry out
22 t he purposes and provisions of this act relating to
23 certificate of need.
24 [(15)] (12) To enforce the rules and regul ations
25 pronul gated by the departnent as provided in this act.
26 [(16) To consult with the SHCC in the adm nistration of
27 this act.
28 (17)] (13) To provide technical assistance to
29 i ndi vidual s and public and private entities in filling out
30 t he necessary forns for the devel opnent of projects and

19910H1982B4267 - 12 -
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progr ans.

(14) To establish and publish in the Pennsyl vani a

Bulletin a fee schedule for certificate of need applicati ons

and letters of intent in accordance with section 902. 1.

(15) To coordinate any data coll ection activities

necessary for admnistration of this act so as not to

dupli cate unnecessarily the data coll ection activities of

ot her Federal and State agenci es.

(16) To nodify the list of reviewable clinically rel ated

health servi ces establi shed under section 701.

Section 202. Encouragenent of conpetition and innovation.
The [heal th systens agencies and the] departnment shall in
[their] its planning and review activities foster conpetition

[and] to pronpte cost efficiency, quality and access to care.

The departnment shall encourage cooperative health care

arrangenents whi ch focus on the health care needs of a health

pl anni ng area and foster the prudent and econoni cal control of

the area's resources. The departnent shall al so encourage

related health services that will pronote econom c behavi or by

consuners and providers of clinically related health services

[and] that [lead] |eads to appropriate investnment in, supply and
use of health services. [To this end, the health systens plan
and the annual inplenmentation plan adopted by the health systens
agencies and State health plan shall include an assessnent of
the current and potential scope of conpetition and market forces
to establish appropriate investnment and utilization patterns in
t he Commonweal th and shall specify the public and private

actions needed to strengthen these forces. Revisions of the plan

shal | assess individual services or types of providers as to

19910H1982B4267 - 13 -



1 whether the conditions for conpetition have inproved in the

2 period since the last plan.]

3 Section 2. Sections 301, 302, 303, 401, 402, 403, 404 and

4 405 of the act are repeal ed.

5 Section 3. The act is anmended by addi ng sections to read:

6 Section 401.1. Health Policy Board.

7 (a) An advisory board is hereby established in the

8 departnent, known as the Health Policy Board. The nenbership of
9 the board shall consist of:

10 (1) The Secretary of Health, or his designee, who shal
11 act as_chai rman.

12 (2) One representative of hospitals.

13 (3) One physici an.

14 (4) One representative of a long-termcare facility.

15 (5) Two health care providers not already designated,

16 one _of whom shall be a provider of hone health services.

17 (6) One representative of Blue Cross or Blue Shield.

18 (7) One representative of health nmaintenance

19 or gani zati ons.
20 (8) One representative of conmercial insurance carriers.
21 (9) One representative of business.
22 (10) One representative of organized | abor.
23 (11) Three consuners.
24 (12) One representative of county or nunicipa
25 gover nnent.
26 (b) Al nenbers shall be appointed to the policy board by
27 the Governor and confirmed by a najority vote of the Senate. The
28 (Governor _shall nake all appointnents to the policy board within
29 90 days of the effective date of this act, and the operations of

30 the policy board shall begin i nmedi ately upon confirnati on of

19910H1982B4267 - 14 -



the full board. The secretary shall convene the first neeting

within 30 days after the confirmation of the full board.

(1) Appointnents shall be made in a nmanner that provides

representation of the vari ous geodr aphi cal regions of this

Commpnweal th, including those nmedically underserved areas in

rural and inner-city |ocations. AT LEAST TWO OF THE <—

APPO NTMENTS SHALL BE | NDI VI DUALS KNOW EDGEABLE OF RURAL

HEALTH CARE NEEDS

(2) O the 44 15 nmenbers first appointed, foeur FlVE <—

shall be appointed for a termof one year, five for a term of

two vears and five for a termof three years. Thereafter

appoi ntnents shall be nade for a termof three years.

(3) No appoi nted nmenber shall serve nore than two full

consecutive terns of three years.

(4) No policy board nenber, other than the secretary,

may act or attend through a desi gnee or a proxy.

(c) Asinple mpjority of those nmenmbers with current

appoi ntnents of the policy board shall constitute a quorum for

the transacti on of any business. The act by the nmjority of the

menbers present at any neeting in which there is a quorum shal

be deened to be an act of the board.

(d) Al neetings of the policy board shall be adverti sed and

conducted pursuant to the act of July 3, 1986 (P.L. 388, No.84),

known as the "Sunshine Act." The board shall neet at |east four

tines a year and nay provide for special neetings as may be

(e) The nenbers of the policy board shall not receive any

conpensation for serving as nenbers of the board but shall be

rei nbursed at establi shed Commonwealth rates for necessary

expenses incurred in the performance of their duties.

19910H1982B4267 - 15 -



Secti on 401. 2. Powers and duties of policy board.

The policy board shall exercise all powers necessary and

appropriate to carry out its duties, including the foll ow ng:

(1) Advise and assist the departnent in devel opnent and

(2) Annually review a work pl an devel oped by the

departnent which identifies those provisions of the State

health services plan which nust be revised, reconsi dered or

1
2
3
4
5 revision of the State health services plan.
6
7
8
9

devel oped within the succeedi ng cal endar year.

10 (3) Annually reviewthe list of clinically rel ated

11 health services subject to review devel oped by the depart nent

12 pursuant to the provisions of section 701.

13 Section 401.3. State health services pl an.

14 The State health services plan shall consist of, at a

15 m ni num

16 (1) An identification of the clinically related health
17 services necessary to serve the health needs of the

18 popul ation of this Conmonwealth, including those nedically
19 underserved areas in rural and inner-city | ocations.

20 (2) An analysis of the availability, accessibility and
21 affordability of the clinically related health services

22 necessary to neet the health needs of the population of this
23 Conmonweal t h.

24 (3) Qualitative and quantitative standards and criteria
25 for the review of certificate of need applications by the

26 departnment under this act.

27 (4) An exceptions process which permts exceptions to be
28 granted to the standards and criteria in order to reflect

29 | ocal experience or _ensure access or to respond to

30 circunstances which pose a threat to public health and

19910H1982B4267 - 16 -



Section 4. Section 501 of the act is anended to read:
Section 501. State Health Facility Hearing Board.
There is hereby created the State Health Facility Hearing

Board in the [Departnent of Justice] Ofice of CGeneral Counsel

whi ch shall consist of [three] five nmenbers who shall initially
be appointed for terns of one, two and three years respectively
by the Governor and confirmed by a majority vote of the Senate.
Thereafter, appointnents shall be by the Governor for four year
terms and confirmed by a mpjority vote of the Senate. Menbers
shall be chosen for their famliarity and experience with health
care facilities or for relevant training and experience which

will assist the board to performits functions. Appointnents

shall be made to ensure that at | east one of the nenbers shal

be a nenber of the bar of the Supreme Court of Pennsyl vania. No

person shall be chosen who is at the tinme of appointnment an
enpl oyee of the Conmmonweal th or of any health care provider. No
menber shall participate in any action or decision concerning
any matter in which the nmenber has an econom c interest or other
conflict of interest.

Section 5. Section 502 of the act, anmended July 12, 1980
(P.L.655, No.136), is anended to read:
Section 502. Powers and duties of the hearing board.

(a) The hearing board shall have the powers and its duties
shal | be:

(1) To hear appeals by the applicant or interested

deterni nations of reviewability.

(2) To hear upon petition objections to published
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regul ations, criteria, or standards of the [health systens
agency or] departnment as to the policies therein set forth
and where appropriate to request the pronul gati ng agency to

reconsi der such policies set forth in this chapter for

certificate of need.

[(3) To hear appeals from decisions of the departnent
which require a person to obtain a certificate of need for
maj or medi cal equi prent or the acquisition of an existing
health care facility.

(4)] (3) To fix the place of hearings in the area from
whi ch the application arises in matters relating to
certificate of need.

(b) Hearings may be held before one or nore nenbers of the
board, but action of the board shall be nade by majority vote of
t he board.

Section 6. Section 503 of the act is anmended to read:
Section 503. Counsel.

The [Attorney General] Ofice of CGeneral Counsel shal

appoi nt counsel to serve and advi se the hearing board and shal
repl ace such counsel upon request of the board.

Section 7. Section 505 of the act, anmended July 12, 1980
(P.L.655, No.136), is anended to read:

Section 505. Hearings before the hearing board.

(a) Al hearings before the hearing board shall be subject
to right of notice, hearing and adjudication in accordance wth
2 Pa.C.S. Chaps. 5 and 7, known as the Adm nistrative Agency
Law, and a witten record shall be kept of said proceedi ngs and
a copy thereof provided to the parties at cost.

(b) Persons conducting hearings under this act shall have

t he power to subpoena wi tnesses and docunents required for the
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hearing, to adm nister oaths and exam ne w tnesses and receive
evidence in any locality which the hearing body may desi gnate,

having regard to the public conveni ence and proper discharge of
its functions and duti es.

(c) Notice of hearings before the hearing board shall be
given to the parties at |east 21 days in advance of the hearing.
In appeals to the board fromthe decision of the departnent on
an application for certificate of need or anendnent thereof,
notice of the sane shall be published in a newspaper in general
circulation in the [health service area and to the] areas

[affected] where the service is proposed and in the Pennsyl vania

Bulletin at |east 14 days before the hearing.

(d) The hearing board shall have the authority to adopt

rul es and requl ati ons establi shing procedures for the taki ng of

appeal s and other procedural rules and regulations as it deens

advi sabl e as provided in section 601.

Section 8. Section 506 of the act is anmended to read:
Section 506. Appeals to the hearing board.

[(a) Decisions of the departnent on an application for a
certificate of need or amendnent thereto may be appealed within
30 days by any party or health systens agency who is involved in
t he proceedi ng. The appeal to the hearing board shall be
commenced within 30 days of the appeal and shall be limted to
i ssues raised by the appellant in the specification of
obj ections to the decision of the departnent which shall raise
no further issues not brought to the attention of the health
systens agency or the departnent, and the board shall entertain
no evidence that the hearing board is satisfied the appell ant
was abl e, by the exercise of reasonable diligence, to have

submtted before the health systenms agency and the departnent. ]
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(a) A decision of the departnent on an application for a

certificate of need or anendnent thereto or a determ nati on of

reviewability may be appeal ed within 30 days of the mailing date

of the decision by the applicant or by interested persens—who

participatedintheinitialreview ANY | NTERESTED PERSON WHO
REQUESTED A PUBLI C HEARING MEETI NG ON THE APPLI CATI ON— AND

PARTI Cl PATED FULLY IN THE PUBLI C MEETI NG AND OR CAN FULLY

DOCUMENT AND NMAKE AVAI LABLE MATERIAL | NFORVATION VHICH IS

RELEVANT TO THE REVI EW AND VWH CH WAS NOT AVAI LABLE DURI NG THE

PERI OD WHEN THE DEPARTMENT COVPLETED | TS REVIEW The appeal to

t he hearing board shall be conmmenced within 30 days of the

filing of the notice of appeal. The appell ant shall raise no

i ssues not brought to the attention of the departnent during its

review, and the board shall neither hear nor receive evidence

unless it is satisfied the appell ant was unable to submt such

evi dence before the departnent. For purposes of this subsection,

an appeal shall be deened to commence with the establi shnent by

the board of a schedule for the filing of briefs by the parties

to the appeal.

(b) [The] In reaching its decisions, the hearing board shal

be bound by the duly promul gated regul ati ons of the depart nent
and shall [give due deference to] recogni ze the expertise of
[the health systens agencies and] the departnent [in reaching
their decisions]. It shall receive any evidence as to chall enges
of the authority of the departnent or the reasonabl eness of the
criteria or regulations used in the review of the application
for the sole purpose of creating a record for any subsequent
appeal to court.

[(c) Wen any decision of the hearing board is inconsistent

with the recomendati ons made with respect thereto by a health
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systens agency, or with the applicable health systens plan or
annual inplenentation plan, the hearing board shall submt to
such health systens agency and all parties to the proceeding a
witten, detailed statenment of the reasons for the

i nconsi stency. ]

(c) The hearing board shall submt to all parties to the

proceeding a witten, detail ed statement which sets forth its

deci si on and the reasoni ng upon whi ch the decision is based.

Section 9. Section 507 of the act, repealed in part QOctober
5, 1980 (P.L.693, No.142), is anended to read:
Section 507. Appeals and procedures on appeals.

The action of the hearing board nay be appeal ed by any party
[or health systens agency] who is involved in [that proceeding]

t he appeal before the board.

Section 10. Section 601 of the act, anended July 12, 1980
(P.L.655, No.136) and repealed in part June 25, 1982 (P.L.633,
No. 181), is anended to read:

Section 601. Promrulgation of rules and regul ati ons.

[(a) Al rules and regul ations under this act shall be
prepared by the departnent and submitted for review by the
policy board and the departnent shall consult with the policy
board before proposed regul ati ons are publi shed.

(b) Al rules and regul ati ons adopted under this act shal
provide fair access and due process in all proceedings held to
carry out the provisions of this act and shall not require an
applicant to supply data or information as to other health care
facilities or health naintenance organi zations.

(e) The department shall also publish a notice of the
avai lability of proposed regulations relating to certificate of

need and any revisions thereof in accordance with the
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desi gnation agreenment with the Secretary of Health, Education
and Wl fare, if any, in at |east two newspapers in general
circulation in the Comonweal th, together with a place they nmay
be exam ned and copi ed by interested persons.

(f) Proposed regul ations establishing certificate of need
revi ew procedures and criteria or changes therein shall be
di stributed by the departnent to the SHCC, each health systens
agency operating in the Cormonweal th and Statew de health
agenci es and organi zati ons and those agencies, if any, which
establish rates for health care facilities and health
mai nt enance organi zati ons.

(g) The department shall distribute copies of adopted final
regul ations on certificate of need revi ew procedures and
criteria, and any revisions thereof, to persons set forth in
subsection (f) and to the Departnents of Health, Education and
Wel fare and shall provide such copies to other interested
per sons upon request.

(h) Prior to review by the departnment of new institutional
heal th services under this act, the departnent shall dissem nate
to all health care facilities and heal th mai nt enance
organi zations within the Conmonweal th, and shall publish in one
or nore newspapers in general circulation within the
Commonweal th a description of coverage of the certificate of
need program for review, as determ ned under regul ations, and
any revisions thereof shall be simlarly dissem nated and
publ i shed. ]

(a) The departnent, in the exercise of its duties under this

act, shall have the power to adopt such requl ati ons as are

necessary to carry out the purposes of this act. Regul ati ons

shall be adopted in conformty with the provisions of the act of
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July 31, 1968 (P.L. 769, No.240), referred to as the Conmmpbnweal t h

Docunments Law, and the act of June 25, 1982 (P.L.633, No.181),

known as the "Requl atory Revi ew Act."

(b)Y Al rules and requl ati ons adopted under this act shal

provide fair access and due process in all proceedings held to

carry out the provisions of this act and shall not require an

applicant to supply data or infornmation as to other health care

facilities or health care providers.

Section 11. Section 603 of the act, anended July 12, 1980
(P.L.655, No.136) and repealed in part October 5, 1980 (P.L.693,
No. 142) and Decenber 20, 1982 (P.L.1409, No.326), is anmended to
read:

Section 603. Enforcenent of orders relating to certificate of
need.

(a) (1) No certificate of need shall be granted to any

person for a [new institutional] health care facility or

reviewable, clinically related health service unl ess such

[new institutional] facility or clinically related health

service is found by the departnent to be needed.

(2) [Only those new institutional health services which
are granted certificates of need shall be offered or
devel oped within the Conmonweal th by any person.] No person

shall offer or develop a health care facility or revi ewabl e

clinically related health service w thout obtaining a

certificate of need as required by this act.

(3) [No expenditures in excess of $150,000 in
preparation for the offering or devel opment of a new
institutional health service shall be nade by any person
unl ess a certificate of need for such services or

expendi tures has been granted.
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(4)] No binding arrangenment or commtnent for financing
the offering or devel opnent of a [new institutional] health

care facility or reviewable clinically related health service

shall be made by any person unless a certificate of need for

such [new institutional] clinically related health service or

facility[, or the preparation for the offering or devel opnent

of the same] has been granted in accordance with this act.

(b) Oders for which the tinme of appeal has expired shall be
enforced by the departnment in sumrmary proceedi ngs or, when
necessary, with the aid of the court.

(c) No collateral attack on any order, including questions
relating to jurisdiction shall be permtted in the enforcenent
proceedi ng, but such relief may be sought when such relief has
not been barred by the failure to take a tinely appeal.

(d) Any person operating a [new institutional] reviewable

clinically related health service or health care facility within

t his Commonweal th for which no certificate of need has been
obtai ned, after service of a cease and desist order of the
departnment, or after expiration of the tinme for appeal of any
final order on appeal, upon conviction thereof, shall be
sentenced to pay a fine of not |less than $100 or nore than
$1, 000 and costs of prosecution. Each day of operating a [new

institutional] clinically related health service or health care

constitute a separate of fense.

(e) Any person [violating] who violates this act by [a

willful failure] failing to obtain a certificate of need, [or
willfully] by deviating fromthe provisions of the certificate,
[or] by beginning construction, [or] by providing services, or

by acquiring equi pnent after the expiration of a certificate of
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need shall be subject to a penalty of not |ess than $100 per day
and not nore than $1, 000 per day. Each day [after notice to them
of the existence] of each such violation shall be considered a
separate of fense.

(f) The department [shall] may seek injunctive relief to

prevent continuing violations of this act. I n seeking such

relief, the departnment need not prove irreparable harm

(g0 No license to operate a health care facility, [health

mai nt enance organi zation, or new institutional] or reviewable

clinically related health service by any person in this

Commonweal th shall be granted and any |icense issued shall be
void and of no effect as to any facility, organization, service
or part thereof for which a certificate of need is required by
this act and not granted.

[(h) No person shall acquire major nedical equipnent which
will not be owned or operated in a health care facility or
acquire an existing health care facility except in accordance
with this act.]

Section 12. Section 701 of the act, anended July 12, 1980
(P.L.655, No.136), is anended to read:

Section 701. Certificate of need required; [new institutional]

clinically related health services subject

to review
[(a) No person shall offer, devel op, construct or otherw se
establish or undertake to establish within the State a new
institutional health service without first obtaining a
certificate of need fromthe departnment. For purposes of this
chapter, "new institutional health services" shall include:
(1) The construction devel opnent or other establishnment

of a new health care facility or health naintenance
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or gani zati on.

(2) Any expenditure by or on behalf of a health care
facility or health maintenance organi zation in excess of
$150, 000 whi ch, under generally accepted accounting
principles consistently applied, is a capital expenditure.
Expendi tures for acquisitions of existing health care
facilities and heal th mai nt enance organi zati ons shall not be
i ncl uded unl ess the notice required by subsection (i) of
section 702 is not filed or the departnment finds within 30
days of receipt of such notice that the services or bed
capacity of the health care facility will be changed in being
acquired. An acquisition by or on behalf of a health care
facility or health maintenance organi zati on under | ease or
conpar abl e arrangenent, or through donation, which would have
required review if the acquisition had been by purchase,
shall be deened a capital expenditure subject to review

(3) The obligation of any capital expenditure by or on
behal f of a health care facility which results in the
addition of a health service not provided in or through the
facility in the previous 12 nonths or which increases the
nunber of beds (or redistributes beds anong vari ous
categories other than levels of care in a nursing hone, or
rel ocates such beds fromone physical facility or site to
anot her) by nore than ten beds or nore than 10% of total bed
capacity, as defined by the regul ati ons, whichever is |ess,
over a two-year period.

(4) The addition of a health service which is offered in
or through a health care facility having an operating expense
in excess of the mninmum annual operating expense established

in accordance with Title XV of the Federal Public Health
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1 Service Act, and which were not offered on a regular basis in
2 or through such health care facility or health naintenance

3 organi zation within the 12-nonth period prior to the tine

4 such services would be offered.

5 (5) Major nedical equipnment not owned by or located in a
6 health care facility which will:

7 (1) be used to provide service for inpatients of a

8 health care facility; or

9 (1i) for which a notice was not provided in

10 accordance with subsection (i) of section 702.

11 (b) (1) Any expenditure by or on behalf of health care

12 facilities or a health naintenance organi zation in excess of
13 $150, 000 made in preparation for the offering or devel opnment
14 of a new institutional health service and any bindi ng

15 arrangenent or commtnent by either of themfor financing the
16 of fering or devel opnent of the new institutional health

17 service shall be subject to review under this chapter.

18 (2) Nothing in this paragraph shall preclude the

19 departnment fromgranting a certificate of need which permts
20 expenditures only for predevel opnent activities, but does not
21 authorize the offering or devel opnment of the new
22 institutional health service with respect to which such
23 predevel opnent activities are proposed.
24 (c) Notw thstanding the provisions of subsection (a) or (b)
25 a newinstitutional health service acquired, owned or operated
26 by a health nmai ntenance organi zati on and hone health care shal
27 be subject to the provisions of this act only to the extent
28 required by Federal |aw.
29 (d) As higher mninmmexpenditures requiring review are set
30 by the Federal Governnent, those limts shall inmediately apply
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inlieu of the mninmmexpenditure limts set by this act.]

(a) Any person, including, but not limted to, a health care

facility, health nmi nt enance organi zati on or health care

provi der who of fers, devel ops, constructs, renovates, expands or

ot herwi se establishes or undertakes to establish within the

State a clinically related health service that is included in

the departnment's |list of revi ewabl e servi ces devel oped under

subsections (d) and (e) or a health care facility as defined in

section 103 nust obtain a certificate of need fromthe

departnent if one or nore of the followi ng factors appli es:

(1) The proposal requires a capital expenditure in

excess of $2, 000, 000 under generally accepted accounti ng

princi pl es, consistently appli ed.

(2) The proposal involves the establishnent of a health

care facility or a reviewable clinically related health

servi ce.

(3) The proposal increases the nunber of |icensed beds

by nore than ten beds or 10% whichever is | ess, every two

(i) If the additional beds are acute-care beds and

are not beds in a distinct-part psychiatric,

rehabilitation or long-termcare unit, all |icensed beds

of the acute-care facility shall be counted in

deterni ni ng whet her the i ncreased nunber of beds exceeds

10%

(ii) |If the additional beds are beds in a distinct-

part psychiatric, rehabilitation or |long-termcare unit

of an acute-care facility, only the beds within that unit

shall be counted in determ ni ng whether the increased

nunber of beds exceeds 10%
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(iii) |If the additional beds are in a freestandi ng

psychiatric, rehabilitation or long-termcare facility,

all licensed beds of the freestanding facility shall be

counted in determ ni ng whet her the i ncreased nunber of

beds exceeds 10%

(4) The proposal substantially expands an exi sting

clinically related health service, as deternm ned by the

departnent in the State health servi ces pl an.

(b)Y For the purposes of this act, an expenditure for the

pur pose of acquiring an existing health care facility or

repl acenent of equi pnent where there is no change in service

shall not be considered to be a capital expenditure subject to

revi ew. Expenditures for nonclinical activities or services,

such as parki ng garages, conputer systens or refinanci ng of

debt, and research projects involving prenmarket approval of new

equi pnent shall not be subject to revi ew.

(c) The capital expenditure threshold identified in

subsection (a)(1) nay be nodified periodically by the depart nent

to reflect any increase in the construction cost or other

factors influencing health care-rel ated capital expenditures.

The departnment shall publish a nodification of the expenditure

threshol d through the regul atory revi ew process.

(d) A list of reviewable clinically related health services

shal|l be published by the departnent within 30 days of the

effective date of this act and may be nodified by requl ati on on

an annual basis. Exclusive of new high cost technol ogy, the

initial |list published by the departnent as required under this

subsection shall be no nore extensive than those services

revi ewabl e on the effective date of this act. Criteria for

i ncl usi on of revi ewabl e services shall include, but not be
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limted to:

(1) the quality of the service to be offered is likely

to be conproni sed through i nsufficient vol unmes or

utilization;

(2) the service is dependent upon the availability of

scarce natural resources such as hunan organs;

(3) the operating costs associated with the service are

rei nbursed by mpjor third party payors on a cost

rei nbursenent basis; or

(4) the service involves the use of new technol ogy.

(e) Any changes to the |list required under subsection (d)

and proposed by requl ati on shall be devel oped by the depart nent

after consultation with the policy board.

(f) Afacility providing treatnent solely on the basis of

prayer or spiritual neans in accordance with the tenets of any

church or religi ous denom nation, or a facility conducted by a

reliqgi ous organi zati on for the purpose of providing health care

services exclusively to clergy or other persons in a religious

pr of essi on who are nenbers of the reliqgi ous denon nati on

conducting the facility shall not be considered to constitute a

health service subject to review under this act.

(g) As used in this section, "new high cost technol ogy"

means new technol ogi cal equi pnent with an aggregate purchase

cost of greater than $500, 000. The departnent shall consult wth

nati onal nedi cal and surqgical speciality organi zati ons

recogni zed by the Anerican Board of Medical Specialities (ABM)

and other nationally recogni zed scientific resources in the

deterni nati on of what constitutes new technol ogi cal equi pnent.

Section 13. Section 702 of the act, anended July 12, 1980
(P.L.655, No.136) and repealed in part Decenber 20, 1982
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(P.L.21409, No.326), is anended to read:
Section 702. Certificates of need; notice of intent;
appl i cation; issuance.

(a) Projects [for facilities, services or equipnent]
requiring a certificate of need shall, at the earliest possible
time in their planning, be subnmitted to [the health systens
agency and] the departnment in a letter of intent in such detai
advi sing of the scope and nature of the project as required by

regul ations. Wthin 30 days after receipt of the |letter of

intent, the departnment shall informthe applicant providing the

letter of intent whether the proposed project is subject to a

certificate of need reviewor if additional information is

required to make that determ nation. |If the depart nent

deternmines that the project is subject to a certificate of need

review, the project shall be subject to the renmni ni ng provi si ons

of this act.

(b) A person desiring to obtain or amend a certificate of
need shall apply in witing to the [local health systens agency,
if any, and to the departnent sinultaneously supplying to them
such information as is required by rules and regul ati ons]

departnent, supplying such information as i s required by the <—

departnment AND CERTI FYI NG THAT ALL DATA, | NFORVATI ON AND <—

STATEMENTS ARE FACTUAL TO THE BEST OF THEI R KNOW EDGE

| NFORVATI ON AND BELI EF. The [health systens agency and the]

departnment shall have [20] 60 [business] days after receipt of <—
the application within which to [determ ne whether] assess the
application [is conplete] and in which to request specific

further information. If further information is requested, the

[agency requiring the same shall determ ne whether] depart nent

shall conplete its prelimnary assessnent of the application [is
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conplete] within [15] 45 [business] days of receipt of the sane.
No information shall be required that is not specified in the
rul es and regul ati ons pronul gated by the departnent.

(c) Tinely notice of the beginning of review of the
application by the [health systens agency shall be sent with the
notice of a conpleted application, upon the expiration of the
time to determne that an application is conplete, or 60 days or
nore after the filing of the application upon witten demand by
t he applicant that review begin, whichever shall first occur,
and the review shall be conpleted within 60 days of the "date of
notification" unless the applicant agrees in witing to a
speci fied extension of time for the review by the health systens
agency. A health systens agency shall have, at |east, 60 days to
conplete its review unless the health systens agency wai ves such

time in witing.] departnent shall be published after

prelimnary assessnment of the application is conpleted by the

departnent. The "date of notification" of the beginning of

review shall be the date such notice is sent, or the date such

notice is published in the Pennsylvania Bulletin or in a

newspaper of general circulation, whichever is [later] |atest.
(d) The department shall [consider the tinely filed

recommendati ons or objections of the health systens agency in
reviewi ng the application and shall approve or disapprove the
application, unless there is an agreed extension in witing,
within 30 days fromrecei pt of the health systens agency report
or report on a hearing for reconsideration before the health
systens agency, whichever is later, or upon the expiration of
the tinme for filing the sane. If no action is taken within the

time permtted the departnment to make its findings, the

applicant may, following expiration of that time period, bring
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an action in Court to require the departnment to approve or

di sapprove the application and the court shall pronptly issue
such an order upon proof that the period has been exceeded. I|f
permtted by anendnent of the Federal |aw or regul ation any
appl i cation upon which action is not taken within the prescribed
time shall be deened needed and the departnent shall have no
right of appeal with respect thereto. No new institutional
health service shall be granted a certificate of need unless
found or deened to be found needed by the departnent or on

appeal therefrom] approve or disapprove the application within

90 days fromthe date of notification of the begi nning of the

review unl ess the period for review is extended by the applicant

in witing.

(e) (1) Certificates of need shall be granted or refused.
They shall not be conditioned upon the applicant changing

ot her aspects of its facilities or services or requiring the
applicant to neet other specified requirenents, and no such
condition shall be inposed by the departnment [or the health
systens agency] in granting or refusing approval [or

recommendation] of certificates of need.

(2) A certificate of need shall state the maxi mum anount
of expenditures which may be obligated under it and
applicants proceeding with an approved project nay not exceed
this I evel of expenditure except as all owed under the
condi tions and procedures established by the departnent
t hrough regul ati on.

(f) (1) The departnent shall nake witten findings which
state the basis for any final decision nade by the
departnent. Such findings shall be [served upon the

applicant, the health systens agency or agencies, and al
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parties to the proceedings, and shall be made available to

ot hers upon request.] served upon the applicant and provi ded

to all persons expressing an interest in the proceedi ngs and

shall be made avail able to others upon witten request.

(2) Al decisions of the departnment shall be based
solely on the record. No ex parte contact regarding the
appl i cation between any enpl oyee of the departnment who
exercises responsibilities respecting the application and the
applicant, any person acting on behalf of the applicant or
any person opposed to the issuance of the certificate of need
shall occur after the comrencenent of a hearing on the
application and before a decision is made by the departnent.
[(g) Wen the departnment nmakes a decision regarding the

proposed new institutional health service which is inconsistent
with the recomendati on nade with respect thereto by a health
systens agency, or with the applicable health systens plan or
annual inplenentation plan, the departnent shall submt to such
health systenms agency and all parties to the proceeding a
witten, detailed statenent of the reasons for the

i nconsi stency.

(h)] (g) Modification of the application at any stage of the
proceedi ng shall not extend the tinme limts provided by this act
unl ess the [health systens agency] departnent expressly finds
that the nodification represents a substantial change in the
character of the application.

(h) The responsibility of perform ng certificate of need

review nay not be del egated by the departnent. The depart nent

shal | consi der reconmendati ons of one or nbre conmunity-based

health services planning conm ttees whose |localities are

affected by specific applications.
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[(i) (1) Before any person enters into a contractual
arrangenment to acquire major nmedical equipnment which will not
be owned by or located in a health care facility or before
any person acquires an existing health care facility, such
person shall notify the departnment of such person's intent to
acqui re such equi pnment or existing health care facility.

(2) The notice shall be in witing in a form specified
by the department and shall be nade at |east 30 days before
contractual arrangenents are entered into to acquire the
maj or medi cal equi pment or the existing health care facility.

(3) In the case of the intended acquisition of major
medi cal equi pnment, the notice shall contain informtion
regarding the use that will be nade of the equipnment. In the
case of the intended acquisition of an existing health care
facility, the notice shall contain information with regard to
the services to be offered in the facility and its bed
capacity.

(4) Wthin 30 days after the receipt of the notice, the
departnment shall informthe person providing the notice
whet her or not the proposed acquisition is a new
institutional health service. |If the departnment determn nes
that the acquisition will be a new institutional health
service, the acquisition shall be subject to the remaining
provi sions of this act.

(5) A decision of the departnent that an acquisition
requires a certificate of need nmay be appealed to the Health
Facility Hearing Board.

(j) (1)] (i) The departnent [shall] may provide [for] that

categories of projects [which] shall receive sinultaneous and

conparative review. [and periods in which applications for such

19910H1982B4267 - 35 -



© o0 N oo o A~ wWw N P

N ORNN N RN NN N NN R B P B R R R R R
© O N o U~ W N B O © 0 N 0o o M W N B O

30

proj ects nust be received (and prohibiting subm ssion of
appl i cations outside such periods). The tinme between the
begi nni ng of any such period and the begi nning of the next
succeedi ng period for subm ssion of applications for any
category shall not exceed four nonths. No project shall be
subject to such submission limtations if a notice of intent to
submt an application for the project is submtted prior to the
publication in the Pennsylvania Bulletin of a notice of proposed
rul e maki ng by the departnment to establish a category subject to
subm ssion |imtations.
(2) The followi ng projects shall be exenpt from any of

t he above batching provisions set forth in paragraph (1):

(1) Replacenent of equipnent not involving a
substantial change in functional capacity or capability.

(1i) Renovations necessary to neet code requirenents
whi ch do not expand the capacity of the facility or
invol ve the addition of new services.

(i1i1) Repairs or reconstruction in the cases of
ener gency.

(iv) Installation of equipnent or renovations which
wi |l save energy but which do not expand the capacity of
the facility or involve the addition of a new service.]

Section 14. Section 704 of the act, anended July 12, 1980
(P.L.655, No.136), is anended to read:

Section 704. [Hearings before the departnment] Notice of public

[(a) The function of holding a public hearing is hereby
del egated to the appropriate HSA unl ess the departnment and the
HSA agree otherwise in witing in a particular case. If a public

heari ng has been held by the health systens agency, no hearing
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shall be held by the departnment in reaching its final decision.
If there has been no provision for such hearings before the
heal th systens agency, the departnent shall provide notice of a
publ i c hearing and conduct that hearing in accordance with the
provi si ons of section 703(b).

(b) Any person may, for good cause shown, request, in
witing, a public hearing for the purpose of reconsideration of
a decision of the departnment within ten days of service of the
deci sion of the department. The departnent shall set forth the
cause for the hearing and the issues to be considered at such
hearing. If such hearing is granted, it shall be held no sooner
than six days and no |ater than 14 days after such request is
made, and may be limted to the issues subnmtted for
reconsi deration. A sumary of the oral testinony shall be made
of the hearing, and copies thereof supplied at cost to the
parties. The departnment shall affirmor reverse its decision and
submt the same to the parties, the persons requesting the
hearing, and the health systens agency within 14 days of the
concl usi on of such hearing. Any change in the decision shall be
supported by the reasons therefor.

(c) Were hearings are held on nore than two days,
consecutive days of hearings and interveni ng weekends and
hol i days shall be excluded in calculating the tinme permtted for
the departnent to conduct its review, and if briefs are to be
filed, ten days subsequent to the adjournnent of the hearing
shall al so be excl uded. ]

(a) Notification of the beginning of review of a certificate

of need application shall be published by the departnent in the

appropriate news nedia and in the Pennsylvania Bulletin in

accordance with 45 Pa.C.S. Ch. 7 Subch. B (relating to
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publicati on of docunents). The notice shall identify the

schedul e for review, the date by which a public neeting nust be

requested, and the nmanner in which notice will be given of a

meeting, if one is held.

(b)Y Interested persons nay request a public neeting within

15 days of publication and the departnment shall hold such a

nmeeting or the departnent nay require a public neeting during

the course of such review. The departnent shall publish witten

notice of the neeting in the appropriate news nedia and the

Pennsyl vania Bulletin at | east 14 days prior to the public

meeting date. In the neeting, the applicant and any i nterested

person providing prior notice to the departnent shall have the

right to present oral or witten comments and rel evant evi dence

on the application in the manner prescri bed by the departnent.

The departnment shall prepare a transcript of the oral testinony

presented at the nmeeting. Meetings shall be held in accordance

with the quidelines and procedures established by the departnent

and published in the Pennsyl vani a Code as a statenent of policy.

The department nay require the applicant to provi de copi es of

the application to any interested person nmaki ng a request for

such application, at the expense of the interested person.

(c) The applicant may, for good cause shown, request in

witing a public hearing for the purpose of reconsiderati on of a

deci sion of the departnent within ten days of service of the

deci sion of the departnent. The departnent shall treat the

request in accordance with the provisions of 1 Pa. Code 35.241

(relating to application for rehearing or reconsi derati on). The

departnent shall set forth the cause for the hearing and the

i ssues to be considered at such hearing. |If such hearing is

granted, it shall be held no sooner than six days and no | ater
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than 30 days after the notice to grant such a heari ng, and shal

be limted to the i ssues submtted for reconsi deration. A

transcri pt shall be nmade of the hearing and a copy of the

transcri pt shall be provided at cost to the applicant. The

departnent shall affirmor reverse its decision and subnit the

sane to the person requesting the hearing within 30 days of the

concl usi on of such hearing. Any change in the decision shall be

supported by the reasons for the change.

(d) Where hearings under subsection (b) are held on nore

than two days, consecutive days of hearings and i ntervening

weekends and hol i days shall be excluded in calculating the tine

permitted for the departnent to conduct its review and if

briefs are to be filed, ten days subsequent to the adjournnent

of the hearing shall al so be excl uded.

Section 15. Sections 705 and 706 of the act are anended to
read:
Section 705. Cood cause.
Good cause shall be deened to have been shown if:
(1) there is significant, relevant information not
previ ously consi der ed;
(2) there is significant change in factors or
circunstances relied on in nmaking the decision;
(3) there has been nmaterial failure to conply with the
procedural requirenents of this act; or
[(4) the departnent determ nes that there is good cause
shown for sonme other reason
If good cause as to itens (1) and (2) above is found by the
departnent, the application shall be remanded for consideration
with respect to such factors to the health systens agency for

consi deration of the sane. The tinme, not to exceed 45 days, that
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the application is before the health systenms agency for such
consi deration shall not be counted in determining the tine
wi thin which the departnment shall take action on the
appl i cation.]

(4) qgood cause is otherwi se found to exi st.

Section 706. Information during review.

During the course of review [the health systens agency and]
t he departnent shall upon request of any person, set forth the
status, any findings [then] nade in the proceedi ng and ot her

appropriate information requested. The departnent nmay require

such requests to be in witing.

Section 16. Section 707 of the act, anended July 12, 1980
(P.L.655, No.136), is anended to read:

Section 707. Criteria for review of applications for
certificates of need or amendnents.

[(a) An application for a certificate of need shall be
recommended, approved, and issued when the application
substantially neets the requirenents |isted bel ow, provided that
each deci sion, except in circunmstances which pose a threat to
public health, shall be consistent with the State health pl an:

(1) The relationship of the application with the
appl i cabl e health systens plan and annual inplenentation plan
has been consi dered.

(2) The services are conpatible to the | ong-range

devel opnent plan (if any) of the applicant.

(3) There is a need by the popul ation served or to be
served by the services.

(4) There is no appropriate, less costly, or nore
effective alternative nmethods of providing the services

avai | abl e.
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(5) The service or facility is economcally feasible,
considering anticipated volunme of care, the capability of the
service area to nmeet reasonabl e charges for the service or
facility and the availability of financing.

(6) The proposed service or facility is financially
feasi ble both on an internediate and | ong-term basis and the
i npact on cost of and charges for providing services by the
applicant is appropriate.

(7) The proposed service or facility is conpatible with
the existing health care systemin the area.

(8) The service or facility is justified by community
need and within the financial capabilities of the institution
both on an internediate and | ong-termbasis and will not have
an i nappropriate, adverse inpact on the overall cost of
provi ding health services in the area.

(9) There are avail able resources (including health
manpower, managenent personnel, and funds for capital and
operating needs) to the applicant for the provision of the
services proposed to be provided, and there is no greater
need for alternative uses for such resources for the
provi sion of other health services. The effect on the
clinical needs of health professional training prograns in
t he medi cal service area, the extent to which health
prof essi onal schools in the nmedical service area will have
access to the services for training purposes and the extent
to which the proposed service will be accessible to al
residents of the area to be served by such services have been
consi der ed.

(10) The proposed service or facility will have

available to it appropriate ancillary and support services
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1 and an appropriate organi zational relationship to such

2 servi ces.

3 (11) The proposed services are consistent with the

4 speci al needs and circunstances of those entities which

5 provi de services or resources both within and w thout the

6 health service area in which the proposed services are to be
7 | ocat ed, including nedical and other health professional

8 schools, multidisciplinary clinics, and specialty centers.

9 (12) The special needs and circunstances of health

10 mai nt enance organi zations shall be considered to the extent
11 requi red by Federal |aw and regul ati on now or hereafter

12 enacted or adopted.

13 (13) The proposed services are not inconpatible with any
14 bi onedi cal or behavi oral research projects designed for

15 nati onal need for which [ocal conditions offer special

16 advant ages.

17 (14) Consideration of the need and availability in the
18 community for services and facilities for allopathic and

19 ost eopat hi ¢ physicians and their patients; and the religious
20 orientation of the facility and the religious needs of the
21 community to be served. This provision is not intended to
22 create duplicative systens of care.
23 (15) The factors which affect the effect of conpetition
24 on the supply of health services being reviewed with
25 particular reference to the existence and the capacity of
26 mar ket conditions in advancing the purposes of quality
27 assurance, cost contai nment and responsiveness to consumner
28 preferences and the existence and capacity of utilization
29 revi ew prograns and other public and private cost control
30 nmeasures to give effect to consunmer preferences and to

19910H1982B4267 - 42 -



1 establish appropriate incentives for capital allocations have
2 been consi der ed.

3 (16) Inprovenments or innovations in the financing and

4 delivery of health services which foster conpetition and

5 serve to pronote quality assurance, cost effectiveness and

6 responsi veness to consuner preferences have been given

7 pr ef er ence.

8 (17) The efficiency and appropriateness of the use of

9 exi sting services and facilities simlar to those proposed

10 has been consi dered.

11 (18) In the case of existing services for facilities,

12 the quality of care provided by services or facilities in the
13 past has been consi dered.

14 (19) The contribution of the proposed new institutional
15 health service in neeting the health rel ated needs of nenbers
16 of nmedically underserved groups has been considered in

17 witten findings.

18 (20) The special circunmstances of applications with

19 respect to the need for conserving energy have been
20 consi der ed.
21 (b) If the application is for a proposed service or facility
22 which includes a construction project, a certificate of need
23 shall be recomrended, approved and issued when the provisions of
24 subsection (a) are satisfied, and:
25 (1) the costs and nethods of proposed construction
26 i ncluding the costs and nmet hods of energy provision are
27 appropriate; and
28 (2) the inpact on the costs of providing health services
29 by the applicant resulting fromthe construction is found to
30 be appropriate and the inpact on the costs and charges to the
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public of providing health services by other persons is found
to be not inappropriate.
(c) \Wenever new institutional health services for

i npatients are proposed, a finding shall be nade in witing by

1

2

3

4

5 the reviewing authority:

6 (1) as to the efficiency and appropriateness of the
7 exi sting use of the inpatient facilities simlar to those
8 pr oposed;

9

(2) as to the capital and operating costs, efficiency

10 and appropri ateness of the proposed new service and its

11 potential inpact on patient charges;

12 (3) that less costly alternatives which are nore

13 efficient and nore appropriate to such inpatient service are
14 not avail able and the devel opnent of such alternatives has
15 been studi ed and found not practicable;

16 (4) that existing inpatient facilities providing

17 i npatient services simlar to those proposed are bei ng used
18 in an appropriate and efficient manner;

19 (5) that in the case of new construction, alternatives
20 to new construction such as nodernization or sharing

21 arrangenents have been consi dered and have been inpl enent ed
22 to the maxi mum extent practicabl e;

23 (6) that patients will experience serious problens in
24 terms of cost, availability, accessibility or such other

25 problens as are identified by the review ng agency in

26 obtaining inpatient care of the type proposed in the absence
27 of the proposed new service; and

28 (7) that in the case of a proposal for the addition of
29 beds for the provision of skilled nursing or internediate

30 care services, the addition will be consistent with the plans
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of the agency, if any, that is responsible for the provision
and financing of long-termcare services.
A certificate of need shall be issued for inpatient services

when the provisions of subsections (a) and (b) are satisfied and

(a) An application for certificate of need shall be

consi dered for approval when the departnent deterni nes that the

application substantially neets the requirenents |listed bel ow

1
2
3
4
5 the findings of this subsection can be nade.]
6
7
8
9

(1) There is need by the popul ati on served or to be

10 served by the proposed service or facility.

11 (2) The proposed service or facility will provide care
12 consistent with quality standards established by the State
13 heal th services plan.

14 (3) The proposed service or facility will neet the

15 standards identified in the State health services plan for
16 access to care by nedically underserved groups, including

17 individuals eligible for nedical assistance and persons

18 wi t hout heal th insurance.

19 (b) The departnent shall issue a certificate of need if the

20 project substantially neets the criteria of subsection (a)(1),

21 (2) and (3) and the project is consistent with the State health

22 services plan unless the departnent can denonstrate:

23 (1) There is a nore appropriate, less costly or nore

24 effective alternative nmethod of providing the proposed

25 services.

26 (2) The service or facility is not financially and

27 econom cally feasible considering anticipated volune of care
28 and the availability of reasonable financing based on

29 information received fromthe applicant and ot her sources

30 during the review process.
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(3) The proposed service or facility will have an

i nappropri ate, adverse inpact on the overall |evel of health

care expenditures in the area.

(4) THE PROPOSED SERVICE OR FACILITY ADVERSELY | MPACTS

THE MAI NTENANCE AND DEVELOPMENT OF RURAL AND I NNER-CI TY

HEALTH SERVI CES GENERALLY AND, | N PARTI CULAR, THOSE SERVI CES

PROVI DED BY HEALTH CARE PROVI DERS VWH CH ARE BASED | N RURAL

AND I NNER-CI TY LOCATI ONS AND VWH CH HAVE AN ESTABLI SHED

H STORY OF PROVI DI NG SERVI CES TO MEDI CALLY UNDERSERVED

POPULATI ONS.

[(d)] (c) Notwi thstanding the provisions of subsections
(a)[, (b) and (c)] and (b), applications for projects described
in subsection [(e)] (d) shall be approved unless the depart nent
finds that the facility or service with respect to such
expenditure as proposed is not needed or that the project is not
consistent with the State health services plan. An application

made under this subsection shall be approved only to the extent

that the departnent deternmines it is required to overcone the

conditions described in subsection [(e)] (d).
[(e)] (d) Subject to the provisions of subsection [(d)] (c),
subsections (a)[, (b) and (c)] and (b) shall not apply to

capi tal expenditures required to:
(1) [Elimnate] elinmnate or prevent inmm nent safety

hazards as a result of violations of safety codes or

regul ations[.];

(2) [Conply] conply with State licensure standards[.];

(3) [Conply] conply with accreditation standards,
conpliance with which is required to receive rei nbursenent or

paynents under Title XVIII or XI X of the Federal Soci al
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Security Act.
Section 17. Section 708 of the act is repeal ed.
Section 18. The act is anended by adding a section to read:

Secti on 708. 1. Monitoring certificate of need; expiration of a

certificate of need.

A certificate of need or an anendnent to it shall expire two

vears fromthe date i ssued unl ess substantially i npl enented, as

defined by regul ati on. The departnent nay grant extensions for a

specified ti ne upon request of the applicant and upon a show ng

that the applicant has, or is naking, a good faith effort to

substantially i npl enent the project. An expired certificate of

need shall be invalid, and no person nmay proceed to undertake

any activity pursuant to it for which a certificate of need or

anendnent is required. The applicant shall report to the

departnent, on forns prescri bed by the departnent, the status of

the project until such tine as the project is |licensed or

operational, if no license is required.

Section 19. Section 709 of the act is anended to read:
Section 709. Energenci es.

Not wi t hst andi ng any ot her provision of this act, [and
pursuant to an agreenent with the United States Departnent of
Heal t h, Education and Wl fare,] in the event of an emergency the
department may suspend the foregoing application process and
permt such steps to be taken as nay be required to neet the
enmergency including the replacenment of equipnment or facilities.

Section 20. Sections 711, 802.1, 804, 806, 807, 808, 809,
810, 811 and 812 of the act, anended or added July 12, 1980
(P.L.655, No.136), are anended to read:

Section 711. Review of activities.

(a) The departnment [and each health systens agency] shal
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prepare and publish not |ess frequently than annually reports of
revi ews conducted under this act, including a statenent on the
status of each such review and of reviews conpleted by [them

including statenments of the finding and] it and statenents of

the decisions made in the course of such reviews since the |ast
report. The departnent [and each health systens agency] shal

al so nake available to the general public for exam nation at
reasonabl e times of the business day all applications reviewed
by [themand all witten materials on file at the agency

pertinent to such review. ] it. Such reports and applications

shal|l be consi dered public records.

(b) The [departnent in its] departnent's report which shal

be submtted to the menbers of the Health and Welfare Commi ttees
of the Senate and House of Representatives shall contain the
following information [classified by health system areas]:

(1) The volume of applications submtted, by project
type, their dollar value, and the nunbers and costs
associated with those approved and those not approved.

[(2) An estimate of the operating cost inpact of the
approved projects.

(3) The average tinme for review, by project type.

(4)] (2) The assessnent of the extent of conpetition in
specific service sectors that guided deci sions.

[(5)] (3) A detailed description of projects involving
nontraditional or innovative service delivery methods or
organi zati onal arrangenments and the deci sions nmade on each of
t hese projects.

(4) The average tine for review by |level of review

(5) The fees collected for reviews and the cost of the
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Section 802.1. Definitions.

The foll ow ng words and phrases when used in this chapter
shall have, unless the context clearly indicates otherw se, the
meani ngs given themin this section:

"Anmbul atory surgical facility." A facility or _portion

t hereof not | ocated upon the prenm ses of a hospital which

provi des specialty or nultispecialty outpatient surgical

treatment. Anbul atory surgical facility does not include

i ndi vidual or group practice offices of private physicians or
dentists, unless such offices have a distinct part used solely
for outpatient surgical treatnment on a regular and organi zed
basis. For the purposes of this provision, outpatient surgical
treatment neans surgical treatnent to patients who do not
require hospitalization, but who require constant nedical
supervi sion followi ng the surgical procedure perforned.

"Birth center.” A facility not part of a hospital which
provi des nmaternity care to childbearing famlies not requiring
hospitalization. A birth center provides a hone-like atnosphere
for maternity care, including prenatal |abor delivery and
postpartumcare related to nedically unconplicated pregnancies.

"Health care facility.” [A general, tuberculosis,] For

pur poses of Chapter 8, a health care facility includes, but is

not limted to, a general, chronic disease or other type of

hospital, [a skilled nursing facility,] a hone health care

agency, [an internediate care] a long-term care nursing

facility, cancer treatnent centers using radiation therapy on an

anbul atory basis, an anbul atory surgical facility, a birth

center regardl ess of whether such health care facility is
operated for profit, nonprofit or by an agency of the

Commonweal th or | ocal government. The departnent shall have the
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authority to license other health care facilities as nmay be

necessary due to enmergence of new nodes of health care. Wen the

departnent so finds, it shall publish its intention to |license a

particul ar type of health care facility in the Pennsyl vani a

Bulletin in accordance with the act of June 25, 1982 (P.L. 633,

No. 181), known as the "Requl atory Review Act." The term heal th

care facility shall not include an office used primarily for the
private practice of [nedicine, osteopathy, optonetry,

chiropractic, podiatry or dentistry,] a health care

practitioner, nor a program which renders treatnent or care for

drug or al cohol abuse or dependence unless |located within a
health facility, nor a facility providing treatnent solely on
the basis of prayer or spiritual nmeans. [A nental retardation
facility is not a health care facility except to the extent that
it provides skilled nursing care.] The termhealth care facility
shall not apply to a facility which is conducted by a religious
organi zation for the purpose of providing health care services
exclusively to clergynen or other persons in a religious
prof essi on who are nenbers of a religious denom nati on.

["Health care provider"™ or "provider." An individual, a
trust or estate, a partnership, a corporation (including
associ ations, joint stock conpani es and insurance conpanies),
t he Commonweal th, or a political subdivision or instrunentality
(i ncluding a municipal corporation or authority) thereof, that
operates a health care facility.]

"Hone health care agency."” An organization or part thereof
staffed and equi pped to provide nursing and at | east one

t herapeutic service to persons who are disabled, aged, injured

or sick [persons] in their place of residence. The agency may

al so provide other health-related services to protect and
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mai ntai n persons in their own hone.
"Hospital." An institution having an organi zed nedi cal staff

[which is primarily engaged in] established for the purpose of

providing to inpatients, by or under the supervision of

physi ci ans, diagnostic and therapeutic services for the care of

persons who are injured, disabled, pregnant, diseased [or], sick
or nentally ill [persons], or rehabilitation services for the

rehabilitation of persons who are injured, disabled, pregnant,

di seased [or], sick or nentally ill [persons]. The termincl udes
facilities for the diagnosis and treatnment of disorders within
t he scope of specific nmedical specialties, but not facilities
caring exclusively for the nentally ill.

["Internediate care facility.” An institution which provides
on a regular basis health-related care and services to resident
i ndi vi dual s who do not require the degree of care and treat nent
whi ch a hospital or skilled nursing facility is designed to
provi de, but who because of their nental or physical condition
require health-rel ated care and services above the | evel of room
and board. Internediate care facilities exclusively for the
mentally retarded conmonly called | CF/ MR shall not be considered
internediate care facilities for the purpose of this act and
shall be licensed by the Departnment of Public Welfare.

"Skilled nursing facility.” Any facility or part of a
facility in which professionally supervised nursing care and
rel ated nmedi cal and other health services are provided for a
period exceeding 24 hours for two or nore individuals who are
not in need of hospitalization and are not rel atives of the
nur si ng home adm ni strator, but who because of age, illness,
di sease, injury conval escence or physical or nental infirmty

need such care.]
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"Long-termcare nursing facility." A facility that provi des

either skilled or internediate nursing care or both | evels of

care to two or nore patients, who are unrelated to the |icensee,

for a period exceeding 24 hours. Internediate care facilities

exclusively for the nentally retarded commonly called | CF/ MR

shall not be considered |long-termcare nursing facilities for

the purpose of this act and shall be |icensed by the Depart nent

of Public Wl fare.

Section 804. Adm nistration.

(a) Discrimnation prohibited.--Except as ot herw se provided
by law, no provider shall discrimnate in the operation of a
health care facility on the basis of race, creed, sex or
nati onal origin.

(b) Prevention of duplication.--In carrying out the
provi sions of this chapter and other statutes of this
Commonweal th relating to health care facilities, the departnent
and ot her departnents and agencies of the State and | ocal
governnments shall nake every reasonable effort to prevent
duplication of inspections and exam nations. [Wthin 12 nonths
of the enactnent date of this chapter, the departnent shal
establish subject to the approval of the Governor a nethod of
schedul i ng i nspecti ons whereby inspections of health care
facilities by all departnments and agenci es of the Commonweal t h
shall be coordinated insofar as reasonably possible. Wthin 24
nont hs of the enactnment date of this chapter, the departnent
shall nmake the dates of expiration of Medicaid and Medicare
certification coincide with licensure and shall subsequently]

The department nay nake the dates of |icensure expiration

coincide with nmedi cal assi stance and Medi care certification or

applicable nationally recogni zed accredi ti ng agenci es
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1 accreditation and shall conbine these surveys and inspections

2 where practical

3 (c) Health care innovation.--The departnent shall adm nister
4 this chapter so as to encourage innovation and experinentation

5 in health care and health care facilities consistent with the

6 provisions of this chapter and shall encourage contributions of
7 private funds and services to health care facilities.

8 (d) Reports.--The departnent shall report annually to the

9 General Assenbly on the effectiveness of the |licensing and

10 enforcenent of this chapter. Such report shall include

11 appropriate data according to nature of facility relating to

12 provisional licenses issued, nature of violations of

13 regul ations, and nunber of facilities agai nst which sanctions

14 had to be taken. [and the nunmber of facilities with pending

15 serious violations. The report shall also include

16 recommendations for statutory and adm ni strative changes which
17 the departnment deens desirable to enhance the quality of care

18 provided by health care facilities.]

19 Section 806. Licensure.
20 (a) License required.--No person shall nmaintain or operate a
21 health care facility without first having obtained a |icense
22 therefor issued by the departnment. No health care facility can
23 be a provider of nedical assistance services unless it is
24 licensed by the departnment and certified as a nedical assistance
25 provider.
26 (b) Devel opnent of regulations.--In devel oping rules and
27 regulations for licensure the departnent shall take into
28 consideration [conditions for participation in government and]
29 Federal certification standards and the standards of other third

30 party [paynents] payors for health care services and [the

19910H1982B4267 - 53 -



© o0 N oo o A~ wWw N P

N ORNN N RN NN N NN R B P B R R R R R
© O N o U~ W N B O © 0 N 0o o M W N B O

30

standards of the Joint Comm ssion on Accreditation of Hospitals,
the Commttee on Hospital Accreditation of the Anerican
Ost eopat hi ¢ Associ ati on and such ot her accrediting bodies] such

nationally recogni zed accrediting agencies as the departnent may

find appropriate.
(c) Fire and emergency standards. --Notw thstandi ng any ot her
provi sion of |aw other than standards required [by the Federal

Government as a condition of participation] for Federal

certification by that type of health care facility in the

Medi care or Medicaid program no health care facility shall be
required to satisfy any regulation relating to fire or simlar
energency circunmstance nore stringent than those required of
hospitals by the Joint Comm ssion on Accreditation of

[Hospital s] Health Organi zati ons or such nationally recogni zed

accrediti ng agenci es as the departnent nay find appropri ate and

t he departnent shall adopt and enforce the appropriate
st andar ds.

(d) Hone health care agency regul ations.--1n devel opi ng
rules and regulations for Iicensure of home health care agencies
the departnent shall take into consideration the standards of
[the National Association of Hone Health Agencies, National
League of Nursing, Joint Comm ssion on the Accreditation of
Hospital s and National Council for Honemekers, Honme Heal th Ai des

and ot her accrediting bodies] nationally recogni zed accrediting

agencies as the departnent may find appropriate. Hone health
care agencies certified as providers by the departnent to the
Federal Governnment for purposes of the Medicare program shall be
deened to conply with and satisfy the departnment’'s regul ations
governi ng hone health care agenci es.

(e) Public disclosure.--[Rules and regul ations of the
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1 departnent shall require:

2 (1) The licensee to provide to the appropriate health

3 systens agency information that the health systens agency is
4 required to collect pursuant to section 1513(b) of the

5 Federal National Health Planning and Resources Devel opnent

6 Act .

7 (2) The licensee to make available to the public upon

8 request the licensee's current daily cost reinbursenent under
9 Bl ue Cross, nedical assistance and Medicare as well as the
10 average daily charge to other insured and noni nsured private
11 pay patients.

12 (3) Disclosure of the persons owning 5%or nore of the
13 l'icensee as well as the licensee's officers and nenbers of
14 the board of directors.] The departnent shall require

15 di sclosure of the persons owning 5%or nore of the health

16 care facility as well as the health care facility's officers
17 and nenbers of the board of directors.

18 (f) Anbulatory surgical facilities standards.--Wthin one

19 vyear of the effective date of this act, to the extent possible,

20 the departnment shall publish in the Pennsyl vania Bull etin

21 proposed requl ati ons establishing revi sed standards for

22 licensure of anbulatory surgical facilities. Such standards

23 shall provide for separate licensure criteria for office-based

24 surgical facilities and for conprehensi ve freestandi ng

25 anbul atory surgical facilities, including, but not limted to:

26 (1) fire and safety standards;
27 (2) personnel and equi pnent requirenments; and
28 (3) quality assurance procedures.

29 The purpose of such criteria shall be to assure quality care

30 delivery in said facilities. Until such tinme the revi sed
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requl ati ons are adopted, the existing rules and regul ati ons

governing the licensure of anbul atory surgical facilities shal

apply.
Section 807. Application for license.

(a) Subm ssion to departnent.--Any person desiring to secu
a license to maintain and operate a health care facility shal
submt an application therefor to the departnment upon forns

prepared and furnished by it, containing such information as t

re

he

department considers necessary to determne that the health care

provi der and the health care facility neet the requirenents of
| i censure under the provisions of this act and the rul es and
regul ations relating to licensure. Application for renewal of
Iicense shall be made upon forns prepared and furnished by the
departnment in accordance with the rules and regul ations of the
depart nment.

(b) Fees.--Application for a license or for renewal of a
i cense shall be acconpanied by [a fee of $50 plus $2 for each

i npatient bed in excess of 75 beds.] the follow ng fees:

(1) Requl ar or Special License:

a

Hone Heal th Agency $250. 00
Anbul atory Surgical Facility 250. 00
Birth Center 70. 00
Long-Term Care Nursing Facility 250. 00
Plus Per Each Long-Term Care Bed in Excess of
75 Beds 2.00
Hospi tal
Every Two Years 500. 00
Plus Per Each I npatient Bed
Every Two Years 4. 00
O her Health Care Facility $100. 00
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1 (2) Provisional License All Facilities:

2 Provi si onal _| $400. 00
3 Plus Per Each I npatient Bed 4.00
4 Provi sional I] 600. 00
5 Plus Per Each I npatient Bed 6. 00
6 Provisional |11 800. 00
7 Plus Per Each I npatient Bed 8. 00
8 Provisional IV 1, 000. 00
9 Plus Per Each I npatient Bed 10. 00
10 (c) Bond.--The departnent, by requlations, may require new
11 applicants for a license to post a bond.

12 Section 808. |Issuance of |icense.

13 (a) Standards.--The departnent shall issue a license to a

14 health care provider when it is satisfied that the foll ow ng

15 standards have been net:

16 (1) that the health care provider is a responsible

17 person;

18 (2) that the place to be used as a health care facility
19 i s adequately constructed, equi pped, maintai ned and oper at ed
20 to safely and efficiently render the services offered,;
21 (3) that the health care facility provides safe and
22 efficient services which are adequate for the care, treatnent
23 and confort of the patients or residents of such facility;
24 (4) that there is substantial conpliance with the rules
25 and regul ati ons adopted by the departnment pursuant to this
26 act; and
27 (5) that a certificate of need has been issued if one is
28 necessary.
29 (b) Separate and |limted |icenses.--Separate |icenses shal
30 not be required for different services within a single health

19910H1982B4267 - 57 -



© o0 N oo o A~ wWw N P

N ORNN N RN NN N NN R B P B R R R R R
© O N o U~ W N B O © 0 N 0o o M W N B O

30

care facility except that home health care or [skilled or
internediate] long-termnursing care will require separate
licenses. [Asingle facility providing both skilled and
internedi ate care shall need only one separate |license to cover
those services.] Alimted license, excluding fromits terns a
particul ar service or portion of a health care facility, may be

i ssued under the provisions of this act.

(c) [Modification of license] Addition of services.--Wen

the certificate of need for a facility is anended as to services
whi ch can be offered, the departnment shall issue [a nodified] an

appropriate license for those services upon denonstration of

conpliance with [icensure requirenents.
Section 809. Term and content of |icense.
(a) Contents.--All |icenses issued by the departnent under
this chapter shall
(1) [with the exception of provisional |icenses for
health care facilities other than hospitals expire one year
fromthe date on which issued and for hospitals expire two
years fromthe date on which issued unless renewed;] be

i ssued for a specified length of tinme as foll ows, including

t he provision of section 804(b):

(i) all health care facilities, other than

hospitals, for a period of one year, and for hospitals

for a period of two years with the expiration date to be

the | ast day of the nonth in which |license is issued;

(ii) provisional licenses for the length of tine to

be deterni ned by the departnent upon issuance of the

provi sional |icense;

(2) be on a formprescribed by the departnent;

(3) not be transferable except upon prior witten
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approval of the departnent;

(4) be issued only to the health care provider and for
the health care facility or facilities naned in the
appl i cati on;

(5) specify the maxi mum nunber of beds, if any, to be
used for the care of patients in the facility at any one
time; and

(6) specify [whether the Iicense has been granted to the
health care facility as a whole or, if not, shall specify
t hose portions of or services offered by the facility which

have been excluded fromthe terns of the license] limtations

whi ch have been placed on the facility.

(b) Posting.--The license shall at all tines be posted in a
conspi cuous place on the provider's prem ses.

(c) Visitation.--Wenever practicable, the departnent shal
make its visitations and other reviews necessary for |icensure
cont enporaneously with simlar visitations and other reviews
necessary for provider certification in the Medi care and nedi cal
assi stance progranms and the departnent shall endeavor to avoid
duplication of effort by the departnment and providers in the
certificate of need, nedical assistance and Medi care provider
certification and licensure procedures. This shall not preclude
t he departnent from unannounced visits.

(d) Use of beds in excess of maximm --Except in case of
extrene energency, no license shall permt the use of beds for
inpatient use in the licensed facility in excess of the maxi num
nunber set forth in the Iicense without first obtaining witten
perm ssion fromthe departnment: Provided, That during the period
of alicense, a health care facility may w thout the prior

approval of the departnment increase the total nunber of beds by
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not nore than ten beds or 10% of the total bed capacity,
whi chever is |ess.
Section 810. Reliance on accrediting agencies and Feder al
Gover nnent .

(a) Reports of other agencies.--After a provider has been
Iicensed or approved to operate a health care facility for at
| east [three] two years under this or prior acts, none of which
has been pursuant to a provisional |icense, the departnment nmay
rely on the reports of the Federal Governnment or nationally
recogni zed accrediting agencies [if the governnment or agency

standards are substantially] to the extent those standards are

deternmined by the departnent to be simlar to regulations of the

departnment and if the provider agrees to:

(1) direct the agency or governnment to provide a copy of
its findings to the departnent; and

(2) permt the departnent to inspect those areas or
prograns of the health care facility not covered by the
agency or governnent inspection or where the agency or
government report discloses nore than a mnimal violation of
department regul ations.

(b) Coordination of inspections.--[All State agencies and
all divisions or units of such agencies which conduct regul ar
on-site inspections of health care facilities shall, within 120
days of the enactnment of this amendatory act, advise the
departnment of the type of inspections they conduct, the tine
required to inspect and the frequency of such inspections. In
accordance with the plan approved by the Governor, the] The
departnment shall coordinate, to the extent possible, inspections
by State agencies other than the departnment [and shall advise

ot her agenci es which inspections shall be made only after

19910H1982B4267 - 60 -



© o0 N oo o A~ wWw N P

N ORNN N RN NN N NN R B P B R R R R R
© O N o U~ W N B O © 0 N 0o o M W N B O

30

witten notice to the departnent and nmay require other State

agencies to nake their inspections sinmultaneously with the

i nspection by the departnent]. Nothing herein shall be

interpreted to preclude the departnment fromany foll ow up

i nspection of a health care facility in which deficiencies were

found in the original inspections or nore frequent inspections

of health care facilities that received provisional |icenses.
(c) Right of inspection preserved.--This section shall not

be construed to be a limtation on the departnment's right of

i nspection otherwi se permtted by section 813.

Section 811. Reasons for revocation or nonrenewal of |icense.
The departnent may refuse to renew a |icense or may suspend

or revoke or limt a license for all or any portion of a health

care facility, or for any particular service offered by a

facility, or may suspend adm ssions for any of the follow ng

reasons:

(1) A serious violation of provisions of this act or of
the regul ations for licensure issued pursuant to this act or
of Federal |aws and regul ations. For the purpose of this
par agr aph, a serious violation is one which poses a

significant threat to the health [of patients] or safety of

pati ents or residents.

(2) Failure of a licensee to submt a plan with a
reasonabl e tinmetable to correct deficiencies.

(3) The existence of a cyclical pattern of deficiencies
over a period of two or nore years.

(4) Failure, by the holder of a provisional license, to
correct deficiencies in accordance with a tinetable submtted
by the applicant and agreed upon by the departnent.

(5) Fraud or deceit in obtaining or attenpting to obtain
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a license.

(6) Lending, borrowing or using the |license of another,
or in any way know ngly aiding or abetting the inproper
granting of a |icense.

(7) Inconpetence, negligence or m sconduct in operating
the health care facility or in providing services to
patients.

(8 Mstreating or abusing individuals cared for by the

© o0 N oo o A~ wWw N P

health care facility.

10 (9) Serious violation of the laws relating to nedical

11 assi stance or Medi care reinbursenent.

12 (10) Serious violation of other applicable Federal or

13 State | aws.

14 Section 812. Provisional license.

15 [ When there are nunerous deficiencies or a serious specific
16 deficiency in conpliance with applicable statutes, ordinances or
17 regul ations, and when the departnment finds:

18 (1) the applicant is taking appropriate steps to correct
19 the deficiencies in accordance with a tinmetable submtted by
20 t he applicant and agreed upon by the departnent; and

21 (2) there is no cyclical pattern of deficiencies over a
22 period of two or nore years, then the departnent may issue a
23 provi sional license for a specified period of not nore than
24 six nonths which may be renewed three tinmes at the discretion
25 of the departnent.

26 Upon overall conpliance, a regular license shall be issued.]

27 When there are nunerous deficiencies or a serious specific
28 deficiency in conpliance with applicable statutes, ordinances or
29 requlations, and when the departnent finds the applicant is

30 taking appropriate steps to correct the deficiencies in
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accordance with a tinetable submtted by the applicant and

agreed upon by the departnent and there is no cyclical pattern

of deficiencies over a period of two or nobre years, then the

departnent may i ssue a provisional license for a specified

peri od of not nore than si x nonths whi ch nay be renewed three

tinmes at the discretion of the departnent.

Upon substantial conpli ance, including paynent of any fines

| evied pursuant to section 817(d), a reqular |license shall be

Section 21. Section 814 of the act, added July 12, 1980
(P.L.655, No.136) and repealed in part Decenber 20, 1982
(P.L.21409, No.326), is anended to read:

Section 814. Provider violations.

(a) Notice of violations.--Wenever the departnent shal
upon inspection, investigation or conplaint find a violation of
this chapter or regul ati ons adopted by the departnent pursuant
to this chapter or pursuant to Federal law, it shall give
witten notice thereof specifying the violation or violations
found to the health care provider. Such notice shall require the
health care provider to take action or to submt a plan of
correction which shall bring the health care facility into
conpliance with applicable |aw or regulation within a specified
time. The plan of correction nust be submtted within 30 days of

recei pt of the witten notice or sooner if directed to do so by

the departnment. The departnent nay ban adni ssions or revoke a

li cense before a plan of correction is subnitted whenever

deficiencies pose a significant threat to the health or safety

of patients or residents.

(b) Appointnment of [master] tenporary nmanagenent.--Wen the

health care provider has failed to bring the facility into
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conpliance within the tinme [so] specified by the departnent, or

when the facility has denonstrated [a pattern of episodes of
nonconpl i ance alternating with conpliance over a period of at

| east two years] that it is unwilling or unable to achieve

conpliance, such as would convince a reasonabl e person that any

correction of violations would be unlikely to be naintained, the

departnment may petition the Commonweal th Court or the Court of

Commpn Pl eas of the county in which the facility is |ocated to

appoint [a master] tenporary nmanagenent designated as qualified

by the departnment to assune operation of the facility at the
facility's expense [for a specified period of tinme or until al
violations are corrected and all applicable |aws and regul ati ons

are conplied with, or] to assure the health and safety of the

facility's patients or residents until inprovenents are nade to

bring the facility into conpliance with the | aws and requl ati ons

for licensure or until there is an orderly closure of the

facility. In the alternative, the departnment in its discretion
may proceed in accordance with this chapter.

Section 22. Sections 817 and 820 of the act, added July 12,
1980 (P.L.655, No.136), are anended to read:

Section 817. Actions against violations of law, rules and
regul ati ons.

(a) Actions brought by departnent.--Wenever any person,
regardl ess of whether such person is a |licensee, has violated
any of the provisions of this chapter or the regulations issued
pursuant thereto, the departnment nay maintain an action in the
name of the Commonweal th for an injunction or other process
restraining or prohibiting such person from engagi ng in such
activity.

(b) GCvil penalty.--Any person, regardl ess of whether such
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person is a licensee, who has comritted a violation of any of
the provisions of this chapter or of any rule or regulation

i ssued pursuant thereto, including failure to correct a serious
licensure violation (as defined by regulation) within the tine
specified in a deficiency citation, may be assessed a civil
penalty by an order of the department of up to [$100 for each

day that such violation continues.] $500 for each deficiency for

each day that each deficiency continues. Cvil penalties shal

be collected fromthe date the facility recei ves notice of the

violation until the departnent confirns correcti on of such

vi ol ati on.

(c) Funds collected as a result of the assessnent of a civil

penalty. --Wien all other sources of fundi ng have been exhausted,

the departnment shall apply funds collected as a result of the

assessnent of a civil penalty to the protection of the health or

property of patients or residents of the health care facility.

Funds may be utilized to:

(1) Provide paynent to tenporary managenent.

(2) WMaintain the operation of the health care facility

pendi ng correction of deficiencies or closure.

(3) In the case of a long-termcare nursing facility,

rel ocate residents to other |licensed health care facilities.

(4) |In the case of a long-termcare nursing facility,

rei nburse residents for m sappropri ated personal needs

al | owance.

(d) Facility closure for threat to health or safety. --

VWhenever the departnent deternm nes that deficiencies pose an

i mmedi ate and serious threat to the health or safety of the

patients or residents of the health care facility, the

departnent may direct the closure of the facility and the
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transfer of patients or residents to other |licensed health care

facilities.

Section 820. Existing rules and regul ations.

(a) Continuation of rules and regul ations.--Existing rules
and regul ations applicable to health care facilities not clearly
i nconsistent with the provisions of this chapter, shall remain
in effect until replaced, revised or anended. [In devel opi ng
regul ati ons, the departnment shall give priority to devel opi ng
m ni mum st andards for home health agencies and other health care
facilities not previously subject to regulation.] Sections 103.2
and 103.6 of Title 28 of the Pennsylvania Code are repeal ed.

(b) Expiration of licenses.--All health care providers
i censed[, approved or certified] on the effective date of this
chapter to establish, maintain or operate a health care facility
shall be licensed for the period remaining on the |icense[,
certification or approval. If a health care facility has a
i cense, approval or equivalent certification w thout an
expiration date, it shall be deened for the purposes of this
section to expire one year after its date of issuance]. At the
expiration of the existing |icense [certification or approval],
the health care facility shall be subject to Iicensure pursuant
to this chapter

Section 23. The act is anended by addi ng sections to read:

Secti on 902. 1. Fees for review of certificate of need

appli cati ons.

(a) The departnent shall charge a fee of $150 for each

letter of intent filed. The letter of intent fee shall be

deducted fromthe total application fee required under

subsection (b) if an application is submtted on the project

proposed in the letter of intent.
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(b) For each application the departnment shall charge a fee,

payabl e on subm ssion of an application. The fee shall not be

| ess than $500 plus up to $3 per $1, 000 of proposed capit al

expendi ture and shall not be nore than $20, 000.

(c) The departnent shall publish a fee schedule in the

Pennsyl vania Bull etin which shall explain the procedure for

filing fees.

(d) Al fees payable under this section are due upon the

date of filing a letter of intent or application. |If a person

fails to file the appropriate fee, all tinme franes required of

the departnment under this act, with respect to review of a

letter of intent or application, are suspended until the

applicable fee is paid in full.

Section 904.1. Sunset.

The authority, obligations and duties arising under Chapter 7

of this act and all other provisions of this act pertaining to

certificates of need shall term nate four years after the

effective date of this section. Twelve nonths prior to this

expiration, the Leqgi sl ati ve Budget and Fi nance Comm ttee shal

commence a review of the inpact of the certificate of need

program on quality, access and cost of health care services,

| NCLUDI NG THE COSTS OF APPEALS, reviewabl e under this act.

Section 904.2. Severability.

The provisions of this act are severable. |If any provi si on of

this act or its application to any person or circunstance i s

held invalid, the invalidity shall not affect other provisions

or applications of this act which can be given effect w thout

the invalid provision or application.

Section 24. Any cancer treatnment center required to be

i censed pursuant to the provisions of this act shall obtain the
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required license within two years of the effective date of this
act .

Section 25. (a) Articles I X and X of the act of June 13,
1967 (P.L.31, No.21), known as the Public Wl fare Code, are
repeal ed insofar as they relate to health care facilities as
defined in Chapter 8.

(b) Al other acts and parts of acts are repeal ed i nsofar as

they are inconsistent with this act.
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Section 26. This act shall take effect imrediately.
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