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REFERRED TO COVM TTEE ON | NSURANCE, JUNE 12, 1991

OCO~NOUITARWNE

AN ACT

Amendi ng the act of May 17, 1921 (P.L.789, No.285), entitled, as

anmended, "An act relating to insurance; establishing an

i nsurance departnent; and anendi ng, revising, and
consolidating the law relating to the |icensing,
qual i fication, regulation, exam nation, suspension, and

di ssol ution of insurance conpanies, Lloyds associations,

reci procal and inter-insurance exchanges, and certain
societies and orders, the exam nation and regulation of fire
i nsurance rating bureaus, and the |icensing and regul ati on of
i nsurance agents and brokers; the service of |egal process
upon foreign insurance conpani es, associations or exchanges;
provi ding penalties, and repealing existing |aws," further
providing for certificates of authority, for the conputation
of certain reserves, for the powers and duties of the

I nsurance Conmmi ssioner and the Insurance Departnent; adding
provisions relating to reinsurance internediaries, nanagi ng
general agents and the exam nation of insurers; further

provi ding for enforcenment and penalties; making repeals; and
maki ng an editorial change.

The General Assenbly of the Conmonweal th of Pennsyl vani a

her eby enacts as foll ows:

Section 1. Section 102 of the act of May 17, 1921 (P.L.789,

No. 285), known as The Insurance Departnment Act of one thousand

ni ne hundred and twenty-one, is anended to read:

Section 102. Short Title.--This act shall be known and may
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be cited as "The I nsurance Departnent Act of [one thousand nine
hundred and twenty-one] 1921."

Section 2. Section 208(c) of the act, anended July 31, 1968
(P.L.763, No.239), is anended to read:

Section 208. Certificates of Authority To Do Business.--* *

(c) (1) \Whenever the conm ssioner believes, from evidence
satisfactory to him that any insurance conpany, association, or
exchange i s doing an insurance business within this Commonweal t h
in violation of any provision of this act or any order or
requi renent of the comm ssioner issued or pronul gated pursuant
to authority expressly granted the comr ssioner by any provision
of this act or by law, or is about to violate any such
provi sion, order, or requirenment, the conm ssioner nay, [after
approval by the Attorney General, bring an action in the Court
of Conmon Pl eas of Dauphin County agai nst such conpany,
associ ation, or exchange to enjoin such conpany, association, or
exchange from conti nuing such violation or engaging therein or
doi ng any act in furtherance thereof. In such action an order or
j udgment may be entered awardi ng such prelimnary or final

injunction as is proper.] in his discretion, take against the

offending party or parties any one or nore of the foll ow ng

courses of action:

(i) Revoke the certificate of authority of such offendi ng

conpany, associ ati on or exchange.

(ii) Refuse to renew the certificate of authority of such

of f endi ng conpany, associ ati on or exchange.

This remedy is in addition to any other remedy provided by this
act or by | aw

(2) Before the |Insurance Conm ssioner shall take any action

19910H1669B1966 - 2 -
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as set forth in paragraph (1), he shall give witten notice to

t he person, conpany, associ ati on or exchange accused of

violating the | aws, stating specifically the nature of such

all eged violation and fixing a tine and place, at | east ten days

thereafter, when a hearing before the | nsurance Conni SSi oner

regarding the matter shall be hel d.

* * %

Section 3. The act is anmended by adding a section to read:

Section 223. Jurisdiction Over Providers of Health Care

Benefits.--(a) Notw thstandi ng any ot her provision of |aw, and

except as provided in this section, any person or other entity

whi ch provides benefits in this Commonwealth for nedical,

surgical, chiropractic, physical therapy, speech pathol ogy,

audi ol ogy, professional nental health, dental, hospital or

optonetri c expenses, whether the benefits are provided by direct

paynent, rei nbursenment or otherwi se, shall conply with the

requi renents of section 208 of this act, unless the person or

other entity shows that, while providing those services, it is

subject to the jurisdiction of another agency of the

Commpnweal t h, any subdi vi sions thereof, or the Federal

Governnent with respect to financial sol vency.

(b) A person or entity nay show that it is subject to the

jurisdiction of another agency of the Conmmpbnweal th, or any

subdi vi sion thereof, or of the Federal Governnent, by providing

to the | nsurance Conmi ssioner the appropriate certificate,

li cense or other docunent issued by the other governnmental

agency which pernmits or qualifies it to provide those services.

Such certificate, |license or other docunent nmay constitute

evi dence that a person or entity is subject to the jurisdiction

of anot her agency of the Commobnweal th, or any subdi vi si on

19910H1669B1966 - 3 -
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thereof, or of the Federal CGovernnent, but such evidence is

subject to rebuttal. A Departnent of Labor | etter concerni ng an

entity's purported status under the Enpl oyee Retirenent | ncone

Security Act of 1974 (Public Law 93-406, 29 U S.C. § 1001 et

seqg.) is not a certificate, license or other docunent, w thin

the nmeani ng of this section which permts or qualifies an entity

to provide services.

(c) Any person or entity which is unable to show under

subsection (b) that it is subject to the jurisdiction of another

agency of the Commonweal th or any subdivi si on thereof, or the

Federal Governnent, shall subnmt to an exam nati on by the

| nsur ance Conmni ssioner to deternine the organi zati on and

sol vency of the person or the entity, and to detern ne whet her

or not such person or entity conplies with the applicabl e

provi sions of |aw. The person or entity exani ned shall be

responsi ble for the | nsurance Departnent's exani nati on expenses

to the same extent as a |licensed i nsurance conpany woul d be

responsible, if the person or entity is found to be subject to

the requirenents of section 208 of this act.

(d) Any person or entity unable to show that it is subject

to the jurisdiction of another agency of the Commbnweal th, or

any subdi vision thereof, or of the Federal Governnent, shall be

subject to all appropriate provisions of | aw reqgardi ng the

conduct of its business.

(e) Any person, entity, agent or adm ni strator which

adverti ses, sells, transacts or adnministers in this Commpnweal th

the benefits described in subsection (a), and which is required

to subnmit to an exani nation by the | nsurance Conm ssi oner under

subsection (c), shall, if said benefits are not fully insured or

otherwi se fully covered by any insurer |licensed to do the

19910H1669B1966 - 4 -
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busi ness of insurance in this Commonweal th, nonprofit hospital

service plan or nonprofit health care plan, give notice to every

pur chaser, prospective purchaser and covered person of such | ack

of insurance or other coverage and | ack of State insurance

i nsol vency guaranty funds protection.

(f) Any administrator which advertises or adninisters in

this Commonweal th the benefits descri bed in subsection (a), and

which is required to submt to an exam nati on by the | nsurance

Conmmi ssi oner under subsection (c), shall give notice to any

person or agent, as described in subsection (e), of the el enents

of the coverage, including, but not linmted to, the anpunt of

"stop-l o0ss" insurance in effect and | ack of State insurance

i nsol vency guaranty funds protection.

(g) The notice described in subsections (e) and (f) shall be

in ten-point type on any solicitation, application, description

of benefits, renewal formor any other form provided to any

person covered by a person or entity described in subsection

(a).

(h) Upon satisfactory evidence of the violation of any of

the provisions of this section, the | nsurance Conmi ssi oner nay,

in his discretion, pursue any one or nore of the foll ow ng

courses of action, reqgardl ess of whether such person, entity,

agent, solicitor, broker or conpany is |licensed or not |icensed

by the | nsurance Conmi ssi oner:

(1) Suspend or revoke or refuse to renew the |icense of

such of fendi ng party or parti es.

(2) Inpose a civil penalty of not nore than $1, 000 for

each and every act in violation of any of said sections by

said party or parties.

Section 4. Section 301.1(a) of the act, anended June 23,

19910H1669B1966 - 5 -
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1976 (P.L.403, No.90), is anended to read:

Section 301.1. Conputation of Reserve Liability; Health and
Acci dent Insurance.--(a) The Insurance Comm ssioner shall each
year val ue or cause to be valued, or shall annually require the
insurer to value or cause to be valued, the reserve liabilities,
as of the thirty-first day of Decenber of the preceding year, of
every life insurance conpany doing business in this
Commonweal th, with respect to all of its health and acci dent
i nsurance policies. For all such policies, the conpany shal

mai ntain a claimreserve for incurred but unpaid clainms and an

active life reserve which shall place a sound value on its
liabilities [under such policies] and be not |ess than the
reserve according to appropriate standards set forth in
regul ati ons issued by the Insurance Comm ssioner [and, in]. In

no event, shall the active |life reserve be less in the aggregate

than the pro rata gross unearned prem uns for such policies.

* x *

Section 5. Section 311 of the act, amended May 20, 1949
(P.L.1498, No.449), is anended to read:

Section 311. Conputation of Reserve Against Unpaid Losses in
Casualty I nsurance O her Than Non-Cancel |l abl e Health and
Acci dent | nsurance. --The | nsurance Conm ssioner shall, in
cal culating the reserve agai nst unpaid | osses of [casualty

i nsurance conpani es, other than | osses under] any insurance

conpany, other than life i nsurance conpani es, for | osses other

t han _under noncancel | abl e heal th and acci dent insurance issued
on and after January first, one thousand nine hundred fifty,

[liability and workmen's conpensation policies,] set down, by
careful estimate in each case, the loss likely to be incurred

agai nst every claimpresented or that nay be presented in

19910H1669B1966 - 6 -
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pur suance of notice fromthe insured of the occurrence of an
event that may result in a loss. The sumof the itens so
estimated shall be the total anount of the reserve, except that,
in credit insurance, fifty per centumof the prem uns on al
credit policies expiring in the nonths of October, Novenber, and
Decenber of the current year, |ess the anount of |osses paid on
such policies, shall, in addition thereto, be charged in the

| oss reserve.

Section 6. Section 311.1(a) of the act, anmended June 23,
1976 (P.L.403, No.90), is anended to read:

Section 311.1. Conputation of Reserve Liability; Health and
Acci dent Insurance.--(a) The Insurance Comm ssioner shall each
year val ue or cause to be valued, or shall annually require the
insurer to value or cause to be valued, the reserve liabilities,
as of the thirty-first day of Decenber of the preceding year, of
every casualty insurance conpany doi ng business in this
Commonweal th, with respect to all of its health and acci dent
i nsurance policies. For all such policies the conpany shal

mai ntain a claimreserve for incurred but unpaid clainms and an

active life reserve which shall place a sound value on its
liabilities [under such policies] and be not |ess than the
reserve according to appropriate standards set forth in

[regul ation] regul ations issued by the |Insurance Conm ssioner

[and, in]. In no event, shall the active life reserve be less in

the aggregate than the pro rata gross unearned prem uns for such
pol i ci es.

* x *

Section 7. Section 313 of the act, anended Decenber 19, 1975
(P.L.571, No.163), is anended to read:

Section 313. Conputation of Reserve.--[The reserve required

19910H1669B1966 - 7 -
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of stock and mutual insurance conpani es and exchanges for

out standi ng | osses under insurance agai nst |oss or damage from
accident to, or injuries suffered by, an enpl oye or other
person, and for which the insured is |liable, shall be conputed
as foll ows:

(b) For all liability prem uns earned during the three years
i mredi ately preceding the date as of which the statenent is
made, such reserve shall be sixty per centum of the earned
l[iability prem uns of each of such three years, less all |oss
and | oss expense paynents made under liability policies witten
in the correspondi ng years.

(c) For all conpensation clains under policies witten nore
than three years prior to the date as of which the statenent is
made, the present value, at four per centuminterest, of the
determ ned and estimted future paynents.

(d) For all conpensation premiuns earned in the three years
i mredi ately preceding the date as of which the statenent is
made, such reserve shall be sixty-five per centum of the earned
conpensati on prem uns of each of such three years, less all |oss
and | oss expense paynents made in connection with such clains
under policies witten in the correspondi ng years, but, in any
event, such reserve shall be not |ess than the present val ue, at
four per centuminterest, of the determ ned and the estinated
unpai d conpensation clains under policies witten during each of

such years.] In addition to the reserves required by section

311, any insurance conpany, other than |life i nsurance conpani es,

is required to establish statutory reserves for those |lines of

i nsurance reported in schedule "P' of the Annual Statenent

Bl ank, as adopted for use in Pennsyl vani a by the conm Sssi oner,

in accordance with the instructions for cal cul ati on of such

19910H1669B1966 - 8 -



1 statutory reserves as published by a national association of

2 insurance conmmi ssioners.

3 Section 8. Sections 314 and 315 of the act are repeal ed.

4 Section 9. Section 316 of the act is anended to read:

5 Section 316. Power of Insurance Conmm ssioner To Fi x Anmount

6 of Reserves.--Wenever, in the judgnent of the |Insurance

7 Conmissioner, the [liability or conpensation] |oss reserves of

8 any insurer under his supervision, calculated in accordance wth
9 the foregoing provisions, are inadequate, he may, in his

10 discretion, require such insurer to maintain additional reserves
11 based upon estimated individual clains or otherw se; or whenever
12 a satisfactory mathematical or actuarial table for val uing

13 conpensation | oss reserves is pronul gated and approved by the

14 I nsurance Comn ssioner, he may require any insurer under his

15 supervision to maintain, upon such tabular basis, greater or

16 | esser reserves than those herei nbefore provided for.

17 Section 10. Section 660 of the act, added Decenmber 3, 1975
18 (P.L.469, No.136), is anended to read:

19 Section 660. Action for Injunction or O her Process
20 Authorized.--(a) The Insurance Conm ssioner or a duly
21 designated deputy, upon advice of the Attorney General, nmay
22 maintain as hereinafter provided an action in the nane of the
23 Comonweal th for an injunction or other process agai nst any
24 person, partnership, copartnership, association, conpany,
25 corporation or other entity to restrain and prevent any of the
26 foregoing fromtransacting business as an agent or solicitor of
27 any insurance company, association or exchange or as an
28 insurance broker or as a manager or exclusive general agent of a
29 donestic insurance conpany, association or exchange w thout a
30 license whenever a |license to engage in aforenenti oned

19910H1669B1966 - 9 -
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activities is required by law and such licenses are issued by
t he I nsurance Conmm ssioner.

(b)Y The action described in subsection (a) may al so be

brought to restrain or prevent unlicensed activity as a

rei nsurance internmediary in violation of Article VI| or as a

managi ng general agent under Article VIII.

Section 11. Article VII of the act is repeal ed.
Section 12. The act is anended by adding articles to read:

ARTI CLE VI|

REI NSURANCE | NTERMEDI ARI ES

Secti on 701. Definitions.--The foll owi ng words and phrases

when used in this article shall have, unless the context clearly

i ndi cates ot herwi se, the neanings given to themin this section:

"Actuary" neans an individual who has denponstrated to the

sati sfaction of the | nsurance Departnent that the individual has

t he educati onal background necessary for the practice of

actuari al science.

"Commi ssi oner"” nmeans the | nsurance Conmmi ssi oner of the

Commpnweal t h.

"Controlling person" neans any person, firm associati on or

corporation who directly or indirectly has the power to direct

or cause to be directed, the managenent, control or activities

of the reinsurance internediary.

"Departnent"” means the | nsurance Departnent of the

Commpnweal t h.

"I nsurer" neans any person, firm association or corporation

duly licensed in this Commonweal th pursuant to the applicabl e

provi sions of the insurance | aw of the Conmmbnweal th as an

i nsurer.

"Li censed producer" neans an agent, broker or reinsurance

19910H1669B1966 - 10 -



1 internediary licensed pursuant to the applicable provisions of

2 the insurance |laws of the Commonweal th.

3 "Rei nsurance internediary” neans a reinsurance internediary-
4 broker or a reinsurance internediary-nmanager as these terns _are
5 defined in this section.

6 "Rei nsurance internediary-broker” or "RB" neans any person,

7 other than an officer or enploye of the ceding insurer, firm

8 association or corporation who solicits, negotiates or places

9 reinsurance cessions or retrocessions on behalf of a ceding

10 insurer without the authority or power to bind reinsurance on
11 behalf of such insurer.

12 "Rei nsurance internedi ary-nmanager” or "RM neans_any person,
13 firm association or corporation who has authority to bind or to
14 nmanage all or part of the assuned reinsurance business of a

15 reinsurer (including the nmanagenent of a separate division,

16 departnent or underwiting office) and acts as an agent for such
17 reinsurer whether known as an RM nmnager or other simlar term
18 Notwi thstanding the above, the follow ng persons shall not be
19 considered an RM w th respect to such reinsurer, for the
20 purposes of this article:
21 (1) An enploye of the reinsurer
22 (2) A United States nanager of the United States branch of
23 an alien reinsurer.
24 (3)  An underwiting nanager which, pursuant to contract,
25 nmanages all the reinsurance operations of the reinsurer, is
26 under common control with the reinsurer, subject to Article Xl
27 of the act of May 17, 1921 (P.L.682, No.284), known as "The
28 Insurance Conpany Law of 1921," and whose conpensation i s not
29 based on the volune of premiuns witten
30 (4) The manager of a group, association, pool or

19910H1669B1966 - 11 -



1 organization of insurers which engage in joint underwiting or
2 joint reinsurance and who are subject to exami nation by the

3 Insurance Commi ssioner of the state in which the nmanager's

4 principal business office is |ocated.

5 "Reinsurer"” nmeans any person, firm association or

6 corporation duly licensed in this Conmonwealth pursuant to the
7 applicable provisions of the insurance |aws of the Commonweal th
8 as an insurer with the authority to assune reinsurance.

9 "Retrocession” neans the transacti on whereby a reinsurer

10 cedes all or part of the reinsurance it has assuned to anot her
11 reinsurer.

12 "Qualified United States financial institution” neans _an

13 institution that neets all of the follow ng:

14 (1) 1Is organized or (in the case of a United States office
15 of a foreign banking organization) licensed, under the |aws of
16 the United States or any state thereof.

17 (2) 1Is requlated, supervised and exam ned by United States
18 Federal or state authorities having requlatory authority over
19 banks and trust conpani es.
20 (3) Has been determ ned by either the comm ssioner or the
21 Securities Valuation Ofice of the National Association of
22 I nsurance Conmi ssioners, to neet such standards of financial
23 condition and standing as are considered necessary and
24 appropriate to regulate the quality of financial institutions
25 whose letters of credit will be acceptable to the conm ssioner.
26 "To be in violation" neans that the reinsurance internediary,
27 insurer _or reinsurer for whomthe reinsurance internediary was
28 acting failed to substantially conply with the provisions of
29 this article.
30 Section 702. Licensure.--(a) No person, firm association

19910H1669B1966 - 12 -
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or corporation shall act as an RBin this Commponwealth if the RB

mai ntains an office either directly or as a nenber or enpl oye of

a firmor association, or an officer director or enploye of a

cor porati on:

(1) in this Commonwealth, unless the RBis a |licensed

producer in this Commonweal th; or

(2) in another state, unless the RBis a |icensed producer

in this Commonweal th or another state having a | aw substantially

simlar to this article or the RBis licensed in this

Commpnweal th as a nonresi dent reinsurance internediary.

(b) No person, firm association or corporation shall act as

(1) For a reinsurer donmiciled in this Commbpnweal th, unl ess

the RMis a |licensed producer in this Commbnweal t h.

(2) In this Commonwealth, if the RM nmai ntains an office

either directly or as a nenber or enploye of a firmor

associ ation, or an officer, director or enpl oye of a corporation

in this Commonweal th, unless the RMis a |licensed producer in

this Conmonweal t h.

(3) In another state for a nondonestic insurer unless the RM

is a licensed producer in this Commonweal th or another state

having a | aw substantially simlar to this article or the person

is licensed in this Commpbnweal th as a nonresi dent reinsurance

i nternedi ary.

(c) The departnent nmay require an RM subject to subsection

(b) to:

(1) file a bond in an anbunt from an i nsurer acceptable to

the departnment for the protection of the reinsurer; and

(2) nmaintain an errors and oni ssions policy in an anount

acceptable to the departnent.

19910H1669B1966 - 13 -
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(d) The departnent nmay i ssue a reinsurance i nternedi ary

license to any person, firm associati on or corporati on who has

conplied with the requirenent of this article. Any such |license

issued to a firmor association will authorize all the nenbers

of such firmor associ ati on and any desi gnated enpl oyes to act

as reinsurance internedi aries under the |license, and all such

persons shall be named in the applicati on and any suppl enents

thereto. Any such license i ssued to a corporation shal

aut hori ze all of the officers, and any desi gnated enpl oyes and

directors thereof to act as reinsurance i nternedi ari es on behal f

of that corporation, and all such persons shall be naned in the

applicati on and any suppl enents thereto.

(e) The departnent nmay refuse to i ssue a rei nsurance

internediary license if inits judgnment the applicant, anyone

naned on the application, or any nmenber, principal, officer or

director of the applicant is not trustworthy, or that any

controlling person of the applicant is not trustworthy to act as

a reinsurance internediary, or that any of the foreqgoi ng has

gi ven cause for revocati on or suspension of a |license or has

failed to conply with any prerequisite for the i ssuance of a

li cense. Upon witten request therefor, the departnent shal

furnish a sunmary of the basis for refusal to i ssue a |license,

whi ch docunent shall be confidential and not subject to

di scl osure to any other party by the departnent.

(f) Licensed attorneys at |aw of this Commpnweal th when

acting in their professional capacity shall be exempt fromthis

secti on.

Secti on 703. Requi red Contract Provisions for Reinsurance

| nt er medi ary-brokers. --Transacti ons between an RB and the

insurer it represents in such capacity shall only be entered

19910H1669B1966 - 14 -
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into pursuant to a witten authori zati on, specifying the

responsi bilities of each party. The authorization shall, at a

m ni nrum contain provisions which provide as foll ows:

(1) The insurer may terninate the RB's authority at any

(2) The RB will render accounts to the insurer accurately

detailing all material transactions, including information

necessary to support all conm ssions, charges and ot her fees

recei ved by, or owing, to the RB and renmit all funds due to the

insurer within thirty days of receipt.

(3) Al funds collected for the insurer's account will be

held by the RBin a fiduciary capacity in a bank which is a

qualified United States financial institution.

(4) The RB will conply with section 704.

(5 The RBwill comply with the witten standards

establi shed by the insurer for the cession or retrocessi on of

(6) The RB will disclose to the insurer any rel ationship

with any reinsurer to which business will be ceded or

retroceded.

Secti on 704. Books and Records of Rei nsurance |nternedi ary-

brokers.--(a) For at |least three years after expirati on of each

contract of reinsurance transacted by the RB with respect to

first party coverages and for at | east ten years after

expirati on of each contract of rei nsurance transacted by the RB

with respect to all other coverages, the RB will keep a conpl ete

record for each transacti on showing all of the foll ow ng:

(1) The type of contract, limts, underwiting restrictions,

classes or risks and territory.

(2) Period of coverage, including effective and expiration

19910H1669B1966 - 15 -
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dates, cancell ati on provi sions and noti ce required of

cancel | ati on.

(3) Reporting and settl enent requirenments of bal ances.

(4) The rate used to conpute the reinsurance pren um

(5) Nanes and addresses of assunmi ng rei nsurers.

(6) Rates of all reinsurance conm ssions, including the

conmmi ssi ons on any retrocessi ons handl ed by the RB

(7) Related correspondence and nenor anda.

(8) Proof of placenent.

(9) Details regardi ng retrocessi ons handl ed by the RB

including the identity of retrocessi onai res and percent age of

each contract assuned or ceded.

(10) Financial records, including but not limted to,

prem um and | 0SS accounts.

(11) Wien the RB procures a reinsurance contract on behal f

of a licensed ceding i nsurer:

(i) directly fromany assuning reinsurer witten evi dence

that the assum ng reinsurer has agreed to assune the risk; or

(ii) if placed through a representati ve of the assum ng

reinsurer, other than an enpl oye, witten evi dence that such

rei nsurer has del egated bi nding authority to the representative.

(b)Y The insurer shall have access and the right to copy and

audit all accounts and records mai ntained by the RB related to

its business in a formusable by the insurer.

Secti on 705. Duties of Insurers Utilizing the Services of a

Rei nsur ance | nternedi ary-broker.--(a) An insurer shall not

engage the services of any person, firm association or

corporation to act as an RB on its behalf unl ess such person is

li censed as required by section 702(a).

(b) An insurer may not enpl oy an individual who is enpl oyed
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by an RB with which it transacts business, unless the RB is

under conmbn control with the insurer and subject to Article Xl

of the act of May 17, 1921 (P.L.682, No.284), known as "The

| nsur ance Conpany Law of 1921."

(c) The insurer shall annually obtain a copy of statenents

of the financial condition of each RB with which it transacts

busi ness.

Secti on 706. Requi red Contract Provisions for Reinsurance

| nt er medi ary- nanagers. - - Transacti ons between an RM and t he

reinsurer it represents in such capacity shall only be entered

into pursuant to a witten contract, specifying the

responsi bilities of each party which shall be approved by the

reinsurer's board of directors. At least thirty days before such

rei nsurer assunes or cedes busi ness through such |icensed

producer, a true copy of the approved contract shall be filed

with the departnent for approval. The contract shall, at a

m ni num contain the foll owi ng provisions:

(1) The reinsurer may ternm nate the contract for cause upon

witten notice to the RM The rei nsurer may suspend the

authority of the RMto assune or cede business during the

pendency of any di spute regardi ng the cause for termnation.

(2) The RMwill render accounts to the rei nsurer accurately

detailing all material transactions, including infornmation

necessary to support all conm ssions, charges and ot her fees

received by or owing to the RM and renmit all funds due under

the contract to the reinsurer on not | ess than a nonthly basis.

(3) Al funds collected for the reinsurer's account will be

held by the RMin a fiduciary capacity in a bank which is a

qualified United States financial institution. The RMnmay retain

no nore than three nonths estimated cl ai n8 paynents and
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al l ocated | oss adj ustnent expenses. The RM shall maintain a

separate bank account for each reinsurer that it represents.

(4) For at |least three years after expirati on of each

contract of reinsurance transacted by the RB with respect to

first party coverages and for at | east ten years after

expirati on of each contract of rei nsurance transacted by the RB

with respect to all other coverages, the RB will keep a conpl ete

record for each transacti on showing all of the foll ow ng:

(i) The type of contract, limts, underwiting restrictions,

classes or risks and territory.

(ii) Period of coverage, including effective and expiration

dates, cancell ati on provi sions and noti ce required of

cancel | ati on, and di sposition of outstandi ng reserves on covered

(iii) Reporting and settl enent requirenents of bal ances.

(iv) Rate used to conpute the reinsurance pren um

(v) Nanes and addresses of reinsurers.

(vi) Rates of all reinsurance comm ssions, including the

conmmi ssi ons on any retrocessi ons handl ed by the RM

(vii) Related correspondence and nenor anda.

(viii) Proof of placenent.

(ix) Details regardi ng retrocessi ons handl ed by the RM as

permitted by section 708(d), including the identity of

retrocessi onaires and percentage of each contract assuned or

(x) Financial records including, but not limted to, prem um

and | oss accounts.

(xi) Wien the RM pl aces a rei nsurance contract on behal f of

a cedi ng i nsurer:

(A) directly fromany assuning reinsurer witten evi dence
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that the assum ng reinsurer has agreed to assune the risk; or

(B) if placed through a representati ve of the assum ng

reinsurer, other than an enpl oye, witten evi dence that such

rei nsurer has del egated bi nding authority to the representative.

(5) The reinsurer will have access and the right to copy al

accounts and records nmi ntained by the RMrelated to its

busi ness in a formusable by the reinsurer.

(6) The contract cannot be assigned in whole or in part by

(7)) The RMwill comply with the witten underwiting and

rati ng standards established by the insurer for the acceptance,

rej ection or cession of all risks.

(8) Provisions setting forth the rates, terns and purposes

of conmi ssions, charges and other fees which the RM nmay | evy

agai nst the reinsurer.

(9) |If the contract pernmts the RMto settle clains on

behalf of the reinsurer the foll owi ng shall apply:

(i) Al clains will be reported to the reinsurer in a tinely
nmanner.
(ii) A copy of the claimfile will be sent to the reinsurer

at its request or as soon as it becones known that the cl ai m

(A) has the potential to exceed the | esser of an anopunt

deternined by the conmmi ssioner or the lint set by the

(B) involves a coverage di spute;

(C) nmay exceed the RMs clains settl enent authority;

(D) is open for nore than six nonths; or

(E) is closed by paynent of the | esser of an anpbunt set by

the departnment or an anpunt set by the reinsurer.

(iii) Al claimfiles will be the joint property of the
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rei nsurer and RM However, upon an order of |iquidation of the

rei nsurer such files shall becone the sole property of the

reinsurer or its estate; the RM shall have reasonabl e access to

and the right to copy the files on a tinely basis.

(iv) Any settlenment authority granted to the RM may be

term nated for cause upon the reinsurer's witten notice to the

RM or upon the term nation of the contract. The rei nsurer nay

suspend the settl enent authority during the pendency of the

di spute regardi ng the cause of termn nation.

(10) |If the contract provides for a sharing of interim

profits by the RM that such interimprofits will not be paid

until one year after the end of each underwiting period for

property business and five years after the end of each

underwriting period for casualty business (or a | ater period set

by the departnent for specified |lines of insurance) and not

until the adequacy of reserves on renai ning cl ains has been

verified pursuant to section 708(c).

(11) The RMwill annually provide the reinsurer with a

statenent of its financial condition prepared by an i ndependent

certified account ant.

(12) The reinsurer shall periodically (at | east sem -

annual | y) conduct an onsite review of the underwiti ng and

cl ai ne processi ng operati ons of the RM

(13) The RMwill disclose to the reinsurer any relationship

it has with any insurer prior to ceding or assun ng any busi ness

with such insurer pursuant to this contract.

(14) The acts of the RMshall be deenmed to be the acts of

the rei nsurer on whose behalf it is acting.

Secti on 707. Prohi bited Acts.--The RM shall not:

(1) Bind retrocessi ons on behalf of the rei nsurer except
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that the RM nmay bind facultative retrocessi ons pursuant to

obligatory facultative agreenents if the contract with the

rei nsurer contains rei nsurance underwiting guidelines for such

retrocessi ons. Such quidelines shall include a |list of

reinsurers with which such automati c agreenents are in effect,

and for each such reinsurer, the coverages and anounts or

percentages that may be rei nsured, and conmi ssi on schedul es.

(2) Conmmit the reinsurer to participate in reinsurance

syndi cat es.

(3) Appoint any producer w thout assuring that the producer

is lawfully licensed to transact the type of reinsurance for

whi ch he i s appoi nt ed.

(4) Wthout prior approval of the reinsurer, pay or conmt

the reinsurer to pay a claim net of retrocessions, that exceeds

the | esser of an anpbunt specified by the reinsurer or one per

centum of the reinsurer's policyholder's surplus as of Decenber

31 of the | ast conpl ete cal endar year.

(5) Collect any paynent froma retrocessi onaire or conmt

the reinsurer to any claimsettlenent with a retrocessi onaire,

wi t hout prior approval of the reinsurer. |If prior approval is

given, a report nust be pronptly forwarded to the rei nsurer.

(6) Jointly enploy an individual who is enpl oyed by the

rei nsurer.

(7) Appoint a sub-RM

Secti on 708. Duties of Reinsurers Utilizing the Services of

a Rei nsurance | nternedi ary-Manager.--(a) A reinsurer shall not

engage the services of any person, firm association or

corporation to act as an RMon its behalf unl ess such person is

li censed as required by section 702(b).

(b)Y The reinsurer shall annually obtain a copy of statenents
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of the financial condition of each RM whi ch such rei nsurer has

engaged prepared by an i ndependent certified accountant in a

form acceptable to the departnent.

(c) If an RM establishes | oss reserves, the reinsurer shal

annual |y obtain the opinion of an actuary attesting to the

adequacy of | oss reserves established for | osses i ncurred and

out st andi ng on busi ness produced by the RM Thi s opi ni on shal

be in addition to any other required | oss reserve certification.

(d) Binding authority for all retrocessi onal contracts or

partici pation in rei nsurance syndi cates shall rest with an

officer of the reinsurer who shall not be affiliated with the

RM

(e) Wthin thirty days of term nation of a contract with an

RM the reinsurer shall provide witten notification of such

termnation to the departnent.

(f) A reinsurer shall not appoint to its board of directors

any officer, director, enploye, controlling sharehol der or

subproducer of its RM This subsection shall not apply to

rel ati onshi ps governed by Articles XI or XlI| of the act of My

17, 1921 (P.L.682, No.284), known as "The | nsurance Conpany Law

of 1921."

Secti on 709. Exam nati on Authority.--(a) A reinsurance

internedi ary shall be subject to exam nati on by the departnent.

The departnment shall have access to all books, bank accounts and

records of the reinsurance internediary in a formusable by the

depart nent.

(b)Y An RMmay be exanmined as if it were the reinsurer.

Secti on 710. Penalties and Liability.--(a) A reinsurance

internediary, insurer or reinsurer found by the conm Ssi oner,

after a hearing conducted in accordance with 2 Pa.C. S. (rel ating
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to adm ni strative | aw and procedure), to be in violation of any

provision of this article, shall:

(1) for each separate violation, pay a civil penalty in an

anmount not exceedi ng five thousand dollars ($5, 000):

(2) be subject to revocati on or suspension of its |license;

and

(3) if aviolation was conm tted by the rei nsurance

i nternedi ary such rei nsurance internedi ary shall make

restitution to the insurer, reinsurer, rehabilitator or

l'i quidator of the insurer or reinsurer for the net | osses

incurred by the insurer or reinsurer attri butable to such

vi ol ati on.

(b)Y The decision, determ nation or order of the conm Sssi oner

pur suant to subsection (a) shall be subject to judicial revi ew

pursuant to 2 Pa.C. S.

(c) Nothing contained in this section shall affect the right

of the conm ssioner to i npose any other penalties provided in

the i nsurance | aws of the Commonweal t h.

(d) Nothing contained in this article is intended to or

shall in any manner linmt or restrict the rights of

poli cyhol ders, claimants, creditor or other third parties or

confer any rights to such persons.

ARTICLE VI

MANAG NG GENERAL AGENTS

Secti on 801. Definitions.--The foll owi ng words and phrases

when used in this article shall have, unless the context clearly

i ndi cates ot herwi se, the neanings given to themin this section:

"Actuary" neans an individual who has denpnstrated to the

sati sfaction of the | nsurance Departnent that the individual has

t he educati onal background necessary for the practice of
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actuari al science.

"Commi ssi oner"” nmeans the | nsurance Conmmi ssi oner of the

Commpnweal t h.

"Departnent” means the | nsurance Departnent of the

Commpnweal t h.

"l nsurer" neans any conpany, associ ati on or exchange

aut hori zed by the | nsurance Commi ssioner to transact the

busi ness of insurance in this Commonweal th, except that it shal

not include agencies, authorities or instrunentalities of the

United States, its possessions and territories, the Commonweal th

of Puerto Rico, the District of Colunbia, or a state or

political subdivision of a state.

"Managi ng general agent" or "M3A' neans:

(1) Any person, firm association or corporation who

negoti ates and bi nds cedi ng rei nsurance contracts on behal f of

an insurer or manages all or part of the insurance busi ness of

an insurer (including the managenent of a separate division,

departnent or underwriting office) and acts as an agent for such

i nsurer whet her known as a nmnagi ng general agent, nmanager or

other simlar term who, with or without the authority either

separately or together with affiliates, produces, directly or

indirectly, and underwites an anount of qross direct witten

prem um equal to or nore than five per centum of the

pol i cyhol der surplus as reported in the | ast annual statenent of

the insurer in any one quarter or year together with one or nore

of the foll ow ng:

(i) adjusts or pays clains in excess of an anpunt detern ned

by the | nsurance Departnent; or

(ii) neqgotiates reinsurance on behalf of the insurer.

(2) Notwi thstandi ng paragraph (1), the foll owi ng persons

19910H1669B1966 - 24 -



© o0 N oo o A~ wWw N P

N ORNN N RN NN N NN R B P B R R R R R
© O N o U~ W N B O © 0 N 0o o M W N B O

30

shall not be consi dered as nmanaqgi ng general agents for the

pur poses of this article:

(i) an enploye of the insurer;

(ii) a United States nanager of the United States branch of

an alien insurer;

(iii) an underwiting nmanager whi ch, pursuant to contract,

manages all the insurance operations of the insurer, is under

commpn control with the insurer, subject to Article XI| of the

act of May 17, 1921 (P.L.682, No.284), known as "The | nsurance

Conpany Law of 1921," and whose conpensation is not based on the

vol une of premiuns witten;

(iv) the attorney-in-fact authorized by and acting for the

subscri bers of a reciprocal insurer or inter-insurance exchange

under powers of attorney.

"Producer" neans an agent, broker or reinsurance internediary

|i censed pursuant to the applicable provisions of the insurance

| aws of the Commpnweal t h.

"Retrocessi on" neans the transacti on whereby a reinsurer

cedes all or part of the reinsurance it has assuned to anot her

rei nsurer.

"Underwrite" nmeans the authority to accept or reject risk on

behal f of the insurer.

Secti on 802. Li censure.--(a) No person, firm association

or corporation shall act in the capacity of an MGA with respect

to risks located in this Commonweal th for an insurer |licensed in

this Commonweal th unl ess such person is a |licensed producer in

this Conmonweal t h.

(b) No person, firm association or corporation shall act in

the capacity of an MGA representing an insurer domciled in this

Commpnweal th with respect to risks |located outside this
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Commpnweal th unl ess that person is |licensed as a producer in

this Commonwealth. This |icense nay be a nonresident |icense

i ssued under this article.

(c) The departnent nmay require a bond in an anpunt

acceptable to it for the protection of the insurer.

(d) The departnent nmay require the MGA to nmintain an errors

and oni ssi ons policy.

Secti on 803. Requi red Contract Provisions.--No person, firm

associ ation or corporation acting in the capacity of an MGA

shal |l place business with an insurer unless there is in force a

witten contract between the parties which sets forth the

responsi bilities of each party and where both parties share

responsibility for a particular function, specifies the division

of such responsibilities, and which contains the foll ow ng

m ni num pr ovi Si ons:

(1) The insurer may terninate the contract for cause upon

witten notice to the MGA. The i nsurer may suspend the

underwriting authority of the M3A duri ng the pendency of any

di spute regardi ng the cause for term nati on.

(2) The MGA will render accounts to the insurer detailing

all transactions and renmt all funds due under the contract to

the insurer on not | ess than a nonthly basis.

(3) Al funds collected for the account of an insurer wl|l

be held by the MGA in a fiduciary capacity in a bank which is a

menber of the Federal Reserve System This account shall be used

for all paynments on behalf of the insurer. The MGA nay retain no

nore than three nonths estimated cl ai ns paynents and al |l ocat ed

| o0ss adj ust nent expenses.

(4) Separate records of business witten by the MGA will be

mai nt ai ned. The i nsurer shall have access and the right to copy
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all accounts and the records related to its business in a form

usabl e by the insurer and the departnment shall have access to

all books, bank accounts and records of the MGA in a form usabl e

to the departnent. These records shall be retai ned according to

the laws pertaining to the conduct of exam nati ons.

(5) The contract may not be assigned in whole or part by the

MGA.

(6) Appropriate underwiting guidelines, including all of

the foll ow ng:

(i) The maxi num annual pren um vol une.

(ii) The basis of the rates to be charged.

(iii) The types of risks which may be witten.

(iv) Maximumlimts of liability.

(v) Applicabl e excl usions.

(vi) Territorial limtations.

(vii) Policy cancell ati on provi sions.

(viii) The maxi mum policy peri od.

(7) The insurer shall have the right to cancel or nonrenew

any policy of insurance subject to the applicable | aws and

requl ati ons concerni ng the cancell ati on and nonr enewal of

i nsurance policies.

(8) If the contract pernmts the M3A to settle clains on

behalf of the insurer the foll owi ng shall apply:

(i) Al clains nust be reported to the conpany in a tinely

(ii) A copy of the claimfile shall be sent to the insurer

at its request or as soon as it becones known that the cl ai m

(A) has the potential to exceed an anount determ ned by the

conmi ssi oner or exceeds the limt set by the conpany, whi chever
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(B) involves a coverage di spute;

(C) nmay exceed the MGA's clains settl enent authority;

(D) is open for nore than six nonths; or

(E) is closed by paynent of an anount set by the depart nent

or an anpunt set by the conpany, whichever is | ess.

(iii) Al claimfiles shall be the joint property of the

i nsurer and the MGA. However, upon an order of |iquidation of

the i nsurer such files shall becone the sole property of the

insurer or its estate. The MGA shall have reasonabl e access to

and the right to copy the files on a tinely basis.

(iv) Any settlenent authority granted to the MGA may be

term nated for cause upon the insurer's witten notice to the

MGA or upon the term nation of the contract. The i nsurer nay

suspend the settl enent authority during the pendency of any

di spute regardi ng the cause for term nati on.

(9) When electronic clains files are in exi stence, the

contract nust address the tinely transni ssion of the data.

(10) |If the contract provides for a sharing of interim

profits by the MGA, and the MGA has the authority to deterni ne

the anpunt of the interimprofits by establishing | oss reserves

or controlling claimpaynents, or in any other manner, interim

profits will not be paid to the M3A until one year after they

are earned for property i nsurance busi ness and five years after

they are earned on casualty busi ness and not until the profits

have been verified pursuant to secti on 805.

Secti on 804. Prohi bited Acts.--An MGA shall not:

(1) Bind reinsurance or retrocessi ons on behalf of the

i nsurer except that the MGA may bind facultative rei nsurance

contracts pursuant to obligatory facultative agreenents if the

contract with the insurer contains rei nsurance underwriting
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qui delines, including, for both rei nsurance assunmed and ceded, a

list of reinsurers with which such autonmati c agreenents are in

effect, the coverages and anpunts or percentages that nay be

rei nsured and the conmi ssi on schedul es.

(2) Conmmit the insurer to participate in insurance or

rei nsurance syndi cat es.

(3) Appoint any producer w thout assuring that the producer

is lawfully licensed to transact the type of insurance for which

he i s appoi nt ed.

(4) Wthout prior approval of the insurer, pay or commit the

insurer to pay a clai mover a specified anpunt, net of

rei nsurance, which shall not exceed one per centum of the

i nsurer's policyholder's surplus as of Decenber 31 of the | ast

conpl eted cal endar year.

(5) Collect any paynent froma reinsurer or conmt the

insurer to any claimsettlenent with a reinsurer, wthout prior

approval of the insurer. If prior approval is given, a report

must be pronptly forwarded to the insurer.

(6) Pernmit its subproducer to serve on the insurer's board

of directors.

(7) Jointly enploy an individual who is enpl oyed with the

i nsurer.

(8) Appoint a sub- MGA

Secti on 805. Duties of Insurers.--(a) The insurer shal

have on file an i ndependent financial exanination, in a form

acceptable to the departnent, of each MGA with which it has done

busi ness.

(b) |If an MGA establishes | oss reserves, the i nsurer shal

annual |y obtain the opinion of an actuary attesting to the

adequacy of | oss reserves established for | osses i ncurred and

19910H1669B1966 - 29 -



© o0 N oo o A~ wWw N P

N RN NN RN NN N NN R B R B R R R R R e
© 0O N O U~ W N B O © 0 N o o M W N B O

30

out st andi ng on busi ness produced by the MGA. This is in addition

to any other required | oss reserve certification.

(c) The insurer shall periodically, at |east senm annually,

conduct an onsite review of the underwiting and cl ai ns

processi ng operations of the MGA.

(d) Binding authority for all reinsurance contracts or

partici pation in i nsurance or reinsurance syndi cates shall rest

with an officer of the insurer, who shall not be affiliated with

(e) Wthin thirty days of entering into or term nati on of a

contract with an MGA, the insurer shall provide witten

notificati on of such appointnent or ternmnation to the

departnent. Notices of appoi ntnent of an MGA shall include a

statenent of duties which the applicant is expected to perform

on behalf of the insurer, the lines of insurance for which the

applicant is to be authorized to act and any other infornmation

t he conm Ssi oner nmy request.

(f) An insurer shall reviewits books and records each

quarter to determine if any producer has becone, by operati on of

section 801, an MGA as defined in that section. |If the insurer

deterni nes that a producer has becone an MGA, the i nsurer shal

pronptly notify the producer and the departnent of such

deternination and the i nsurer and producer nust fully conply

with the provisions of this article within thirty days.

(d) An insurer shall not appoint to its board of directors

an officer, director, enploye, subproducer or controlling

sharehol der of its MGAs. This subsection shall not apply to

rel ati onshi ps governed by Article XI or XI| of the act of My

17, 1921 (P.L.682, No.284), known as "The | nsurance Conpany Law

of 1921."
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Secti on 806. Exam nati on Authority.--The acts of the MGA are

considered to be the acts of the insurer on whose behalf it is

acting. An MGA may be exanmined as if it were the insurer in

accordance with the | aw pertaining to the conduct of

exani nati ons.

Secti on 807. Penalties and Liability.--(a) |If the

commi ssioner finds after a hearing conducted in accordance with

2 Pa.C.S. (relating to adm ni strative | aw and procedure) that

any person has violated any provision of this article, the

conmi ssi oner may order:

(1) for each separate violation, a civil penalty not to

exceed five thousand dollars ($5, 000);

(2) revocation or suspension of the producer's |license; and

(3) the MGA to reinburse the insurer, the rehabilitator or

i quidator of the insurer for any | osses incurred by the insurer

caused by a violation of this article commtted by the MGA.

(b)Y The decision, determ nation or order of the conm Sssi oner

pur suant to subsection (a) shall be subject to judicial revi ew

pursuant to 2 Pa.C. S.

(c) Nothing contained in this section shall affect the right

of the conmi ssioner to i npose any other penalties provided for

in the insurance |aws of this Commopnweal t h.

(d) Nothing contained in this article is intended to or

shall in any manner linmt or restrict the rights of

pol i cyhol ders, clai mants and auditors.

ARTICLE I X

EXAM NATI ONS

Secti on 901. Pur pose. --The purpose of this article is to

provi de an effective and efficient systemfor exam ning the

activities, operations, financial condition and affairs of al
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persons transacting the busi ness of insurance in this

Commpnweal th and all persons otherw se subject to the

jurisdiction of the departnent. The provisions of this article

are intended to enable the departnent to adopt a flexible system

of exam nations which directs resources as nay be deened

appropri ate and necessary for the adm nistration of the

i nsurance and i nsurance related |aws of this Commpnweal t h.

Secti on 902. Definitions.--The foll owi ng words and phrases

when used in this article shall have, unless the context clearly

i ndi cates ot herwi se, the neanings given to themin this section:

"Commi ssi oner"” nmeans the | nsurance Conmmi ssi oner of the

Commpnweal t h.

"Conpany" neans any person engagi ng i n or proposing or

attenpting to engage in any transacti on or kind of insurance or

surety business and any person or group of persons who nay

ot herwi se be subject to the adm nistrative or requl atory

authority of the | nsurance Departnent.

"Departnent” means the | nsurance Departnent of the

Commpnweal t h.

"Exani ner" neans any individual or firm having been

aut hori zed by the | nsurance Departnent to conduct an exani nati on

under this article.

"I nsurer" neans any individual, corporati on, associ ati on,

partnershi p, reciprocal exchange, inter-insurer, Lloyds insurer,

fraternal benefit society, beneficial associati on and any ot her

|l egal entity engaged in the business of insurance, including

agents, brokers and adjusters and al so neans health care pl ans

as defined in 40 Pa.C.S. Chs. 61 (relating to hospital plan

corporations), 63 (relating to professional health services pl an

corporations), 65 (relating to fraternal benefit societies) and
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67 (relating to beneficial societies) and the act of Decenber

29, 1972 (P.L.1701, No.364), known as the "Heal th M nt enance

Organi zation Act." For purposes of this article, health care

pl ans, fraternal benefit societies and beneficial societies

shall be deened to be engaged i n the busi ness of insurance.

"Person" neans any individual, agqgreqgati on of individuals,

trust, association, partnership or corporation or any affiliate

thereof. The term shall exclude agents.

Section 903. Authority, Scope and Schedul i ng of

Exam nations.--(a) Every conpany or person subject to

exanm nation in accordance with this act nust keep all books,

records, accounts, papers, docunents and any or all conputer or

other recordings relating to its property, assets, busi ness and

affairs in such manner and for such tine periods as the

departnent, in its discretion, may require in order that its

aut hori zed representatives may readily verify the financi al

conditi on of the conpany or person and ascertain whether the

conpany or person has conplied with the |laws of this

Commpnweal t h.

(b)Y The departnent or any of its exam ners nmay conduct an

exanm nation under this article of any conpany as often as the

commi ssioner in his sole discretion deens appropriate but shall,

at a nmini num conduct an exam nati on of every insurer |icensed

in this Commonwealth not | ess frequently than once every five

vears. In scheduling and deternining the nature, scope and

frequency of the exam nations, the conm ssioner shall consi der

such matters as the results of financial statenent anal yses and

rati os, changes i n managenent or ownershi p, actuarial opinions,

reports of independent certified public accountants and ot her

criteria as set forth in an exam ners' handbook adopted by a
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nati onal associ ati on of insurance comm ssioners and in effect

when the conmmi ssi oner exerci ses di scretion under this

subsecti on.

(c) For purposes of conpleting an exanm nati on of any conpany

under this article, the departnent nmay exani ne or investigate

any person, or the business of any person, insofar as such

exanm nation or investigation is, in the sole discretion of the

conmi ssi oner, necessary or nmaterial to the exanm nati on of the

conpany.

(d) Inlieu of an exam nation under this article of any

foreign or alien insurer licensed in this Commonweal th, the

departnent nmay accept an exam nation report on such conpany as

prepared by the i nsurance departnent for the conpany's state of

domicile or port-of-entry state until January 1, 1994.

Thereafter, such reports may only be accepted if:

(1) the insurance departnent of the other state was at the

tinme of the exam nati on accredited under a nati onal associ ati on

of insurance conmi ssi oners accreditati on prograny or

(2) the exam nation is perforned under the supervision of an

accredi ted i nsurance departnent with the participati on of one or

nore exani ners who are enpl oyed by that departnent and who,

after a review of the exan nati on work papers and report, state

under oath that the exam nation was perforned in a manner

consi stent with the standards and procedures required by their

i nsurance departnent.

Secti on 904. Conduct of Exam nations.--(a) Upon deternining

that an exam nati on shoul d be conducted, the conm ssi oner or his

desi gnee shall issue an exan nati on warrant appoi nti ng one or

nore exaniners to performthe exam nati on and i nstructi ng them

as to the scope of the exam nation. |In conducting the
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exan nati on, the exani ner shall observe those gui delines and

procedures set forth in an exam ners' handbook adopted by a

nati onal associ ati on of insurance conm ssi oners. The depart nent

may al so enpl oy such other guidelines or procedures as it nay

deem appropri at e.

(b)Y Every conpany or person fromwhominfornmation i s sought,

its officers, directors and agents nmust provide to the exani ners

appoi nt ed under subsection (a) tinely, convenient and free

access at all reasonable hours at its offices to all books,

records, accounts, papers, docunents and any or all conputer or

other recordings relating to the property, assets, busi ness and

affairs of the conpany bei ng exam ned. The officers, directors,

enpl oyes and agents of the conpany or person nust facilitate

such exam nation and aid in such exam nation so far as it is in

their power to do so. The refusal of any conpany, by its

officers, directors, enployes or agents, to submt to

exam nation or to conply with any reasonable witten request of

the exam ners shall be grounds for suspension or refusal of, or

nonrenewal of any license or authority held by the conpany to

engage i n an i nsurance or other busi ness subject to the

departnent's jurisdiction. Any such proceedi ngs for suspensi on,

revocati on or refusal of any license or authority shall be

conducted pursuant to 2 Pa.C.S. (relating to adm ni strative | aw

and procedure).

(c) The conm ssioner or any of his exam ners shall have the

power to i ssue subpoenas, to adm ni ster oaths and to exani ne

under oath any person as to any matter pertinent to the

exam nation. Upon the failure or refusal of any person to obey a

subpoena, the departnent may petition a court of conpetent

jurisdiction, and upon proper showi ng, the court nmay enter any
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order conpelling the witness to appear and testify or produce

docunentary evidence. Failure to obey the court order shall be

puni shabl e as contenpt of court.

(d) When nmaki ng an exam nati on under this article, the

departnent may retain attorneys, apprai sers, independent

actuari es, independent certified public accountants or other

pr of essi onal s and specialists as exam ners, the cost of which

shall be borne by the conpany which is the subject of the

exani nati on.

(e) Nothing contained in this article shall be construed to

limt the departnment's authority to ternm nate or suspend any

exanm nation in order to pursue other |legal or regul atory action

pursuant to the i nsurance |aws of this Conmpbnweal th. Fi ndi ngs of

fact and concl usi ons nmade pursuant to any exam nati on shall be

prinma facie evidence in any | egal or requl atory action.

(f) Nothing contained in this article shall be construed to

limt the departnent's authority to use and, if appropriate, to

make public any final or prelimnary exani nation report, any

exan ner or conpany wor kpapers or ot her docunents, or any other

i nformati on di scovered or devel oped during the course of any

exam nation in the furtherance of any | egal or requl atory action

whi ch the conmi ssioner may, in his sole discretion, deem

appropri at e.

Secti on 905. Exam nati on Reports.--(a) Al exan nation

reports shall be conprised of only facts appeari ng upon the

books, records, or other docunents of the conpany, its agents or

ot her persons exani ned, or as ascertained fromthe testi nbny of

its officers or agents or other persons exan ned concerning its

affairs, and such concl usi ons and reconmendati ons as the

exanmi ners find reasonably warranted from such facts.
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(b) No later than sixty days foll owi ng conpl eti on of the

exanm nation, the examiner in charge shall file with the

departnent a verified witten report of exam nati on under oath.

Upon recei pt of the verified report, the departnent shal

transnmt the report to the conpany exani ned, together with a

noti ce whi ch shall afford such conpany exani ned a reasonabl e

opportunity of not nore than thirty days to make a witten

subm ssion or rebuttal with respect to any matters contained in

t he exam nati on report.

(c) Wthin thirty days of the end of the period all owed for

the receipt of witten subm ssions or rebuttals, the

conmmi ssi oner or his designee shall fully consider and revi ew t he

report, together with any witten subm ssions or rebuttals and

any rel evant portions of the exam ner's workpapers and enter an

(1) adopting the exam nation report as filed or with

nodi fi cati on or corrections. |If the exam nation report reveal s

that the conpany is operating in violation of any | aw,

requl ation or prior order of the departnent, the conm Ssi oner

may order the conpany to take any acti on the conm Ssi oner

consi ders necessary and appropriate to cure such viol ati on;

(2) rejecting the exanmi nation report with directions to the

exaniners to reopen the exam nati on for purposes of obtaining

addi ti onal data, docunentation or infornmation, and refiling

pur suant to subsection (a); or

(3) calling for an investigatory hearing with no | ess than

twenty days' notice to the conpany for purposes of obtaining

addi ti onal docunentati on, data, infornmati on and testi npny.

(d) (1) Al orders entered pursuant to subsection (c)(1)

shal|l be acconpani ed by findi ngs and concl usi ons resulting from
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the conm ssioner's consi derati on and revi ew of the exani nati on

report, rel evant exam ner wor kpapers and any witten subni ssi ons

or rebuttals. Any such order shall be considered a final

adm ni strati ve deci sion and may be appeal ed to the conm ssi oner

pursuant to 2 Pa.C.S. (relating to adm nistrati ve | aw and

procedure), and shall be served upon the conpany by certified

mai |, together with a copy of the adopted exani nati on report.

Wthin thirty days of the i ssuance of the adopted report, the

conpany shall file affidavits executed by each of its directors

stati ng under oath that they have recei ved a copy of the adopted

report and rel ated orders.

(2) Any hearing conducted under subsection (c)(3) by the

departnent or its authori zed representati ve, shall be conducted

as a nonadversarial confidential investigatory proceedi ng as

necessary for the resoluti on of any inconsi stencies,

di screpanci es or di sputed issues apparent upon the face of the

filed exam nation report or raised by or as a result of the

departnent's revi ew of rel evant workpapers or by the witten

subm ssion or rebuttal of the conpany. Wthin twenty days of the

concl usi on of any such hearing, the conni ssioner shall enter an

order pursuant to subsection (c)(1).

(3) The conm ssioner shall not appoint an exani ner as an

aut hori zed representati ve to conduct the hearing. The heari ng

shal |l proceed expeditiously with di scovery by the conpany

limted to the exam ner's wor kpapers which tend to substanti ate

any assertions set forth in any witten subm ssion or rebuttal.

The conm ssioner or his representati ve nay i ssue subpoenas for

t he attendance of any w tnesses or the producti on of any

docunents deened relevant to the investi gati on whet her under the

control of the departnent, the conpany or other persons. The
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docunents produced shall be included in the record and testi nony

taken by the conmmi ssioner or his representati ve shall be under

oath and preserved for the record.

(4) The hearing shall proceed with the conni ssioner or his

desi gnee posi ng questions to the persons subpoenaed. Thereafter

the conpany and the departnent nay present testinony relevant to

the investigati on. Cross exani nati on shall be conducted only by

t he conm ssioner or his desi gnee. The conpany and the depart nent

shall be pernmitted to make cl osi ng statenents and nay be

represented by counsel of their choice.

(5) Nothing contained in this section shall require the

departnent to di sclose any informati on or records whi ch woul d

i ndi cate or show the exi stence or content of any investigation

or activity of a crinminal justice agency.

(e) (1) Upon the adoption of the examnm nati on report under

subsection (c)(1), the departnent shall continue to hold the

content of the exam nation report as private and confidenti al

information for a period of thirty days except to the extent

provided in subsection (b). Thereafter, the departnent nmay open

the report for public inspection so |l ong as no court of

conpetent jurisdiction has stayed its publication.

(2) Nothing contained in this article shall prevent or be

construed as prohibiting the comm ssi oner from di scl osi ng the

content of an exami nation report, prelimnary exan nati on report

or results, or any nmatter relating thereto, to the | nsurance

Departnment of this or any other state or country, or to | aw

enforcenent officials of this or any other state or agency of

the Federal Governnent at any tine, so | ong as such agency or

office receiving the report or matters relating thereto agrees

in witing to hold it confidential and in a nanner consi st ent
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with this article.

(3) In the event the departnent determ nes that requl atory

action is appropriate as a result of any exam nation, it nay

initiate any proceedi ngs or actions as provided by | aw.

(f) Al working papers, recorded i nformati on, documents and

copi es thereof produced by, obtained by or disclosed to the

departnent or any other person in the course of an exani nation

made under this article shall be given confidential treatnent

and are not subject to subpoena and may not be nmade public by

t he departnment or any ot her person, except to the extent

provided i n subsection (e). Access nmay al so be granted to a

nati onal associ ati on of insurance comm Ssioners. Such parties

must agree in witing prior to receiving the information to

provide to it the sane confidential treatnent as required by the

act of June 21, 1957 (P.L.390, No.212), referred to as the

Ri ght -t o- Know Law, unl ess the prior witten consent of the

conpany to which it pertains has been obtai ned.

Section 906. Conflict of Interest.--(a) No exam ner nay be

appoi nted by the conmmi ssioner if such exanmner, either directly

or indirectly, has a conflict of interest or is affiliated with

t he managenment of or owns a pecuniary interest in any person

subj ect to exam nation under this article. This section shall

not be construed to autonmtically preclude an exam ner from

(1) a policyholder or clai mant under an i nsurance policy;

(2) a grantor of a nortgage or simlar instrunent on such

exanminer's residence to a requl ated entity if done under

custonmary terns and in the ordi nary course of busi ness;

(3) an investnent owner in shares of requl ated diversified

i nvest nent conpani es; or
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(4) a settlor or beneficiary of a "blind trust" into which

any ot herw se i nperni ssi bl e hol di ngs have been pl aced.

(b) Notwi thstanding the requirenents of this section, the

departnent may retain fromtinme to tine, on an individual basis,

qualified actuaries, certified public accountants or other

simlar individuals who are i ndependently practicing their

pr of essi ons, even though these persons may fromtine to ti ne be

simlarly enployed or retai ned by persons subject to exan nati on

under this article.

Section 907. Cost of Exam nations.--All the expenses

incurred in and about the exam nation of any conpany, i ncl uding

conpensati on of departnent enpl oyes assisting in said

exanm nati on and any other professionals or specialists retained

in accordance with section 904(d), shall be charged to and paid

by the conpany exam ned in such manner as the conm ssi oner shal

by requl ati on prescri be.

Secti on 908. Imunity fromLiability.--(a) No cause of

action shall arise nor shall any liability be i nposed agai nst

t he conm ssioner, the conm ssioner's authorized representatives

or any exam ner appoi nted by the comm ssi oner for any statenents

made or conduct perforned in good faith while carrying out the

provisions of this article.

(b) No cause of action shall arise, nor shall any liability

be i nposed agai nst any person for the act of conmuni cating or

delivering infornmation or data to the conm ssioner, his

aut hori zed representati ve or exanm ner or the departnent pursuant

to an exam nati on nade under this article, if such act of

communi cation or delivery was perforned in good faith and

wi thout fraudulent intent or the intent to deceive.

(c) This section does not abrogate or nodify in any way any
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commpn | aw or statutory privilege or i nmunity heretofore enjoyed

by any person identified in subsection (a).

(d) A person identified in subsection (a) shall be entitled

to an award of attorney fees and costs if he is the prevailing

party in a civil cause of action for |libel, slander or any other

rel evant tort arising out of his activities in carrying out the

provisions of this article and the party bringing the acti on was

not substantially justified in doing so. For purposes of this

section a proceeding is "substantially justified" if it had a

reasonabl e basis in law or fact at the tine that it was

initiated.

Section 13. Managers and exclusive general agents |icensed
in accordance with section 651 of the act and subject to the
provisions of Article VIIl, as added by this amendatory act,
shall be required to conply with Article VIIIl upon renewal of
their existing license or upon the effective date of this act,
whi chever occurs |ater.

Section 14. Al acts and parts of acts are repeal ed i nsofar

as they are inconsistent with this act.

Section 15. This act shall take effect in 120 days.
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