SENATE ANVENDED
PRI OR PRI NTER S NOS. 878, 1553 PRINTER S NO. 2977

THE GENERAL ASSEMBLY OF PENNSYLVANIA

HOUSE BILL
No. 795 55

| NTRODUCED BY HAYDEN, REBER, EVANS, HECKLER, VEON, CORRI GAN,
KCSI NSKI, W LLI AMS, PI STELLA, McNALLY, O DONNELL, BELARDI ,
COLAlI ZZO, STURLA, JOSEPHS, THOVAS, PESCI, MELI O, PRESTON AND
Rl CHARDSON, MARCH 18, 1991

SENATOR BRI GHTBI LL, ENVI RONMENTAL RESOURCES AND ENERGY, IN
SENATE, RE- REPORTED AS AMENDED, JANUARY 28, 1992

AN ACT
Provi ding for enhanced penalty authority for publicly owned
treat nent works which are authorized to enforce industrial
pretreatment standards for industrial waste di scharges.
The General Assenbly of the Conmonweal th of Pennsyl vani a
her eby enacts as foll ows:
Section 1. Short title.
This act shall be known and may be cited as the Publicly
Owned Treatnment Wrks Penalty Law.
Section 2. Legislative findings.
The General Assenbly finds as follows:
(1) Proper pretreatnent of industrial wastes prior to
di scharge into publicly owned treatnment works is essenti al
for the proper functioning of the treatnent works and the
prevention of pollution of the waters of this Commonweal t h.

(2) Publicly owned treatnent works with approved

pretreatment prograns have the responsibility under Federal



1 and State |law for enforcenent of pretreatnent standards

2 agai nst industrial users of the publicly owned treatnent

3 wor Kks.

4 (3) Minicipalities with jurisdiction over indirect

5 di scharges to and di scharges froma publicly owned treatnent
6 wor ks need adequate renedi es and penalties for effective

7 enforcenent of the pretreatnent prograns.

8 (4) VLimtations upon assessnent of fines or penalties
9 whi ch may exist in certain nunicipal codes or hone rule

10 charters may prevent nunicipalities from pursuing effective
11 enforcenment and satisfying mnimum pretreatnent program

12 requi renents established under the Federal Water Pollution
13 Control Act (62 Stat. 1155, 33 U.S.C. § 1251 et seq.).

14 Section 3. Definitions.

15 The foll ow ng words and phrases when used in this act shal
16 have the neanings given to themin this section unless the

17 context clearly indicates otherw se:

18 "Approved pretreatnment program™ A program for pretreatnent
19 of industrial waste approved by the Environnmental Protection
20 Agency or the Departnent of Environmental Resources in
21 accordance with the Federal Water Pollution Control Act (62
22 Stat. 1155, 33 U.S.C 8§ 1251 et seq.).
23 "BOARD." THE BQOARD OF DI RECTORS OF A MUNI Cl PAL AUTHORI TY,
24 THE GOVERNI NG BODY OF A POLI TI CAL SUBDI VI SI ON OR THE HEAD OF A
25 STATE AGENCY WH CH HAS RESPONSI Bl LI TY FOR ADM NI STERI NG A
26 PRETREATMENT PROGRAM FOR A PUBLI CLY OAMNED TREATMENT WORKS
27 "Industrial user." An establishnment which discharges or
28 introduces industrial wastes into a publicly owned treatnent
29 works (POTW.
30 "Industrial waste.”™ The termshall have the neaning ascribed
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toit in the act of June 22, 1937 (P.L.1987, No.394), known as
The C ean Streans Law, and the regul ati ons adopted thereunder.

"Pretreatnment standard or requirement.” Any substantive or
procedural provision of the Federal Water Pollution Control Act
(62 Stat. 1155, 33 U.S.C. § 1251 et seq.) or the act of June 22,
1937 (P.L.1987, No.394), known as The C ean Streans Law, or any
rule or regulation, ordinance or termor condition of a permt
or order adopted or issued by the Commonwealth or a POTWfor the
i npl enentation or enforcenent of an industrial waste
pretreatment program established under the Federal Water
Pol lution Control Act or The C ean Streans Law.

"Publicly owed treatnent works (POTW." A publicly owned
treatment works as defined by section 212 of the Federal Water
Pol lution Control Act (62 Stat. 1155, 33 U.S.C. § 1251 et seq.)
which is owned by a state or nmunicipality, as defined by section
502(4) of the Federal Water Pollution Control Act. The term
i ncl udes devices and systens used in the storage, treatnent,
recycling and reclamati on of nunicipal sewage or industrial
wastes of a liquid nature. It also includes sewers, pipes and
ot her conveyances only if they convey wastewater to a POTW
plant. The term al so neans:

(1) A nunicipality, as defined in section 502(4) of the
Federal Water Pollution Control Act, which has jurisdiction
over indirect discharges to and discharges fromthis type of
treat nent works.

(2) An authority created under the act of May 2, 1945
(P.L.382, No.164), known as the Miunicipality Authorities Act
of 1945, which has jurisdiction over indirect discharges to
and di scharges fromthis type of treatnent works.

Section 4. Penalty.
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(A) ASSESSMENT. - -
(1) I N ADDI TI ON TO PROCEEDI NG UNDER ANY OTHER REMEDY
AVAI LABLE AT | aw or equity for violation of pretreatnent
standards and/or requirenents, a publicly owned treatnent
works with an approved pretreatnent program nay assess a
civil penalty upon an industrial user for the violation. The

penalty may be assessed whether or not the violation was

© o0 N oo o A~ wWw N P

willful or negligent. The civil penalty shall not exceed

10 $25, 000 per day for each violation, REGARDLESS OF

11 JURI SDI CTlI ONAL BOUNDARI ES. Each violation for each separate
12 day shall constitute a separate and distinct offense under
13 this section.

14  Seetton—b5—npunetiverebef—

15

16

17

18

19

20

21 (2) THE PUBLI CLY OANED TREATMENT WORKS SHALL | NCLUDE AS
22 PART OF THE NOTI CE OF AN ASSESSMENT OF CIVIL PENALTIES A

23 DESCRI PTI ON OF THE APPLI CABLE APPEALS PROCESS TO BE FOLLOWED
24 | NCLUDI NG THE NAME, ADDRESS AND TELEPHONE NUMBER OF THE

25 PERSON RESPONSI BLE FOR ACCEPTI NG SUCH APPEAL.

26 (B) OPERATI ONAL UPSETS. - - FOR PURPOSES OF THI'S SECTI ON, A

27 S| NGLE OPERATI ONAL UPSET WHI CH LEADS TO SI MULTANEQUS VI OLATI ONS
28 OF MORE THAN ONE PRETREATMENT STANDARD OR REQUI REMENT SHALL BE
29 TREATED AS A SI NGLE VI OLATI ON AS REQUI RED BY THE FEDERAL WATER

30 POLLUTI ON CONTROL ACT (62 STAT. 1155, 33 U.S.C. 8§ 1251 ET SEQ).
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THE PUBLI CLY OMNED TREATMENT WORKS MAY, HOWEVER, RECOVER | TS
COSTS FOR REESTABLI SHI NG THE OPERATI ON OF THE POTW | N ADDI TI ON
TO ANY CIVIL PENALTY | MPOSED UNDER THI' S SECTI ON.

(© POLICY.--THE BOARD COF THE PUBLI CLY OANED TREATMENT WORKS
SHALL PUBLICLY ADOPT A FORVAL, WRI TTEN CI VIL PENALTY ASSESSMENT
PCLI CY AND MAKE | T PUBLI CLY AVAI LABLE. EACH | NDUSTRI AL
DI SCHARGER PARTI Cl PATI NG | N THE PRETREATMENT PROGRAM SHALL BE
G VEN VWRI TTEN NOTI CE OF THE POLI CY. | N DEVELOPI NG THE PENALTY
ASSESSMVENT POLI CY, THE PUBLI CLY OAMNED TREATMENT WORKS SHALL
CONS| DER DAMAGE TO AR, WATER, LAND OR OTHER NATURAL RESOURCES
OF TH S COVWWONWEALTH AND THEI R USES; COST OF RESTORATI ON AND
ABATEMENT; SAVI NGS RESULTI NG TO THE PERSON | N CONSEQUENCE OF THE
VI OLATI ON; HI STORY OF PAST VI CLATI ONS; DETERRENCE OF FUTURE
VI OLATI ONS; AND OTHER RELEVANT FACTORS.

(D) USES FOR PENALTIES.--ClVIL PENALTI ES COLLECTED PURSUANT
TO THI S ACT SHALL BE PLACED IN A RESTRI CTED ACCOUNT AND SHALL
ONLY BE USED BY THE PUBLI CLY OAMNED TREATMENT WORKS FOR THE
REPAI R OF DAMAGE AND ANY ADDI TI ONAL MAI NTENANCE NEEDED OR ANY
ADDI TI ONAL COSTS | MPOSED AS A RESULT OF THE VI OLATI ON FOR WH CH
THE PENALTY WAS | MPOSED, TO PAY ANY PENALTI ES | MPOSED ON THE
PUBLI CLY OMNED TREATMENT WORKS BY THE FEDERAL OR STATE
GOVERNMENT FOR VI OLATI ON OF PRETREATMENT STANDARDS, FOR THE
COSTS | NCURRED BY THE PUBLI CLY OANED TREATMENT WORKS TO
I NVESTI GATE AND TAKE THE ENFORCEMENT ACTI ON THAT RESULTED IN A
PENALTY BEI NG | MPOSED, FOR THE MONI TORI NG OF DI SCHARGES | N THE
PRETREATMENT PROGRAM AND FOR CAPI TAL | MPROVEMENTS TO THE
TREATMENT WORKS, | NCLUDI NG SEWAGE COLLECTI ON LI NES, WH CH MAY BE
REQUI RED BY THE PRETREATMENT PROGRAM ANY REMAI NI NG FUNDS MAY BE
USED FOR CAPI TAL | MPROVEMENTS TO THE TREATMENT WORKS, | NCLUDI NG
COLLECTI ON LI NES.

19910H0795B2977 - 5 -



1
2
3
4
5
6
-
8
9

10
11
12
13
14
15
16
17
18
19
20
21
22
23
24
25
26
27
28
29
30

SECTION 5. | NJUNCTI VE RELI EF.
(A) GENERAL RULE. - -

(1) THE POTW SHALL HAVE THE POAER TO OBTAI N | NJUNCTI VE
RELI EF TO ENFORCE COMPLI ANCE W TH OR RESTRAI N ANY VI OLATI ONS
OF ANY PRETREATMENT STANDARD. | NJUNCTI VE RELI EF SHALL BE
GRANTED UPON THE SHOW NG OF ONE OR MORE OF THE FOLLOW NG

(1) A DI SCHARGE FROM AN | NDUSTRI AL USER PRESENTS AN
| MM NENT DANGER OR SUBSTANTI AL HARM TO THE POTW OR THE

PUBLI C;

(I1) A DI SCHARGE FROM AN | NDUSTRI AL USER PRESENTS AN
| MM NENT OR SUBSTANTI AL ENDANGERVENT TO THE ENVI RONVENT;

(I11) A DI SCHARGE FROM AN | NDUSTRI AL USER CAUSES THE
POTW TO VI OLATE ANY CONDI TI ON OF | TS DI SCHARGE PERM T; OR

(V) THE | NDUSTRI AL USER HAS SHOWN A LACK OF ABILITY

OR | NTENTI ON TO COVPLY W TH A PRETREATMVENT STANDARD.

(2) NOTW THSTANDI NG PARAGRAPH (1), AN | NJUNCTI ON
AFFECTI NG AN | NDUSTRI AL OPERATI ON NOT DI RECTLY RELATED TO THE
CONDI TI ON OR VI OLATI ON | N QUESTI ON, MAY BE | SSUED | F THE
COURT DETERM NES THAT OTHER ENFORCEMENT PROCEDURES WOULD NOT
BE ADEQUATE TO AFFECT PROVPT CORRECTI ON OF THE CONDI TI ON OR
VI OLATI ON. | N ADDI TI ON TO AN | NJUNCTI ON, THE COURT AND ANY
SUCH PROCEEDI NGS MAY LEVY ClVIL PENALTIES | N ACCORDANCE W TH
SECTI ON 4.

(b) Jurisdiction.--A POTWs power to seek injunctive relief

shall apply to all industrial users regardless of jurisdictional

boundari es. Injunctive proceedings may be prosecuted in the
court of common pleas where the POTWis |ocated, the activity
has taken place, the condition exists or the public is affected,
and to that end jurisdiction is hereby conferred in | aw and

equity upon such courts.
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Section 6. Construction with other |aws.

(a) Oher |aws superseded.--The authority contained in this
act shall apply to every publicly owned treatnent works
authorized by law to enforce an approved pretreatnent program
and shall supersede any limtation in a municipal |law or a hone
rule charter as to the maxi num anmount of penalty that woul d
ot herwi se apply under existing | aw.

(b) Uniformpenalty.--This act shall not be construed to
nmodi fy jurisdiction or procedures for the assessnment or
collection of fines and penalties by nmunicipalities or publicly
owned treatnment works. It shall have the sole effect of making
the penalty provided for in this act unifornmy available to
publicly owned treatnent works.

Section 7. Penalty cumul ative and concurrent.

(a) Oher remedi es preserved.--The penalty authorized in
this act is intended to be concurrent and cumul ative, and the
provi sions of this act shall not abridge or alter any right of
action or renedy, now or hereafter existing in equity, or under
the common |law or statutory law, crimnal or civil, available to
a person, nunicipality or this Commonweal t h.

(b) Appeal.--The industrial user charged with the penalty
shall have 30 days to pay the proposed penalty in full, or, if
the industrial user wishes to contest either the anobunt of the
penalty or the fact of the violation, the industrial user nust
file an appeal of the action pursuant to the nunicipal |aw or
honme rul e charter or, in the absence of either of these, within
30 days pursuant to 2 Pa.C.S. (relating to adm nistrative | aw
and procedure). Failure to appeal within this period shal
result in a waiver of all legal rights to contest the violation

or the anount of the penalty.
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Section 8. Repeal.

Al'l acts and parts of acts are repeal ed insofar as they are

1
2
3 inconsistent with this act.
4 Section 9. Effective date.
5

This act shall take effect in 30 days.
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