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AN ACT

Entitling enployees to famly leave in certain cases involving a
birth, an adoption or a serious health condition and to
tenporary nedical |eave in certain cases involving a serious
health condition, with adequate protection of the enployee's
enpl oyment and benefit rights.
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10 The General Assenbly of the Conmonweal th of Pennsyl vani a

11 hereby enacts as foll ows:

12 Section 1. Short title.

13 This act shall be known and nmay be cited as the Fam |y and
14 Medical Leave Act.

15 Section 2. Findings and purposes.

16 (a) Findings.--The General Assenbly finds as foll ows:

17 (1) The nunber of single-parent househol ds and two-

18 parent households in which the single parent or both parents
19 work is increasing significantly.
20 (2) It is inportant to the devel opnment of the child and
21 to the famly unit that fathers and nothers be able to
22 participate in early child-rearing and in the care of famly
23 menbers with serious health conditions.
24 (3) Enploynent policies that do not entitle parents to
25 return to their jobs after taking famly |eave can force
26 i ndi vidual s to choose between job security and chil d-rearing.
27 (4) There is inadequate job security for sone enpl oyees
28 who have serious health conditions that prevent themfrom
29 wor ki ng for tenporary peri ods.
30 (5) The growi ng nunber of ol der Pennsyl vani ans has
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1 created a new social and economic reality, requiring an

2 i ncreasi ng nunber of individuals to provide unpaid care to

3 ol der famly nenbers.

4 (6) Enploynent policies that do not entitle persons who
5 nmust provide care to famly nmenbers with serious health

6 conditions to return to their jobs can force individuals to
7 choose between job security and caret aking.

8 (7) Wen famlies fail to carry out the critical

9 functions of caring for children and providing enotional and
10 physi cal support to famly nenbers in distress, the societal
11 costs are enornous.

12 (b) Purposes.--The purposes of this act are as foll ows:

13 (1) To pronote stability and econom c security in

14 fam lies by bal ancing the demands of the workplace with the
15 needs of famlies.

16 (2) To entitle enployees to take reasonabl e | eave for
17 nmedi cal reasons, for the birth or adoption of a child and for
18 the care of a famly nenber who has a serious health

19 condi tion.
20 (3) To acconplish such purposes in a manner which
21 accompdates the legitimate interests of enpl oyers.
22 Section 3. Definitions.
23 The foll ow ng words and phrases when used in this act shal
24 have the nmeanings given to themin this section unless the
25 context clearly indicates otherw se:
26 "Child." The termincludes the follow ng:
27 (1) A biological, adopted, or foster child, or a
28 stepchild of an enpl oyee.
29 (2) A legal ward of the enpl oyee toward whomt he
30 enpl oyee assunes the obligations and di scharges the duties
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incidental to the parental relationship or stands in |oco

parentis.

(3) A child towards whom the enpl oyee assunes the

obl i gations and di scharges the duties incidental to the

parental relationship or stands in | oco parentis.

"Enpl oyee.” Any person enployed by an enpl oyer for a period
of three nonths or nore. The term "enployee,” as used in this
act, shall be consistent with the use of the term"enpl oyee" in
the Fair Labor Standards Act of 1938 (52 Stat. 1060, 29 U. S.C. 8§
201 et seq.) and the regul ati ons made pursuant to that act under
29 CF.R 8 1608.8 (relating to affirmative action plans which
are part of conmi ssion conciliation or settlenent agreenents).
Economic reality rather than technical concepts determ nes
whet her there is enploynment within the neaning of this act.

"Enpl oyer." Any person who enpl oys ten or nore enpl oyees for
each wor ki ng day during each of 20 or nore cal endar wor kweeks in
the current or preceding cal endar year. The term i ncl udes any
person, or group of persons, who acts, directly or indirectly,
in the interest of an enployer with respect to one or nore
enpl oyees, and any successor in interest of such an enpl oyer.

"Enpl oynent benefits.” Benefits other than salary or wages
provi ded or made avail abl e to enpl oyees by an enpl oyer,
including group life insurance, health insurance, disability
i nsurance, sick |eave, annual |eave, educational benefits and
pensi ons, regardl ess of whether such benefits are provided by a
policy or practice of an enpl oyer or by an enpl oyee benefit plan
as defined in section 3(3) of the Enployee Retirenent |ncone
Security Act of 1974 (Public Law 93-406, 29 U.S.C. § 1002(1)).

"Fam |y nmenber." A sibling, parent, grandparent, child or

spouse of the enpl oyee.
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"Health care provider."™ The termincludes the follow ng:

(1) Any person |icensed under Federal, State or |ocal
law to provide health care services.
(2) Any other person determ ned by the Secretary of

Labor and Industry to be capable of providing health

servi ces.

"Hearing officer.” A full-time attorney appointed by the
Secretary of Labor and Industry to conduct hearings.

"Parent." A biological, foster or adoptive parent, a parent-
in-law, a stepparent or a |egal guardian.

"Person.” Any individual, firm partnership, nutual conpany,
j oi nt stock conpany, corporation, association, organization,
uni ncor por at ed organi zation, |abor union, governnment agency
(i ncluding the Coomonwealth and all its entities), incorporated
soci ety, statutory or conmon |aw trust, estate, executor,
adm ni strator, receiver, trustee, conservator, |iquidator
trustee in bankruptcy, conmttee, assignee, officer, enployee,
princi pal or agent, or the |legal or personal representative of
any of the foregoing.

"Reduced | eave schedule."” Leave scheduled for fewer than an
enpl oyee' s usual nunber of hours per workweek or hours per
wor kday.

"Secretary." The Secretary of Labor and |Industry of the
Commonweal th or his duly authorized representati ve.

"Serious health condition.” An illness, injury, inpairnment,
or physical or nmental condition which involves any of the
fol | ow ng:

(1) Inpatient care in a hospital, hospice or residential
health care facility.

(2) Continuing treatnment or continuing supervision by a
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heal th care provider.
Section 4. Fanmly | eave requirenent.
(a) GCeneral rule.--
(1) An enployee shall be entitled to a total of 18
wor kweeks of fam |y |eave during any 24-nonth period for any
of the follow ng reasons:
(1) The birth of a child.
(i1i) The placenment of a child in the enpl oyee's
househol d for adoption or foster care.
(tit) In order for the enployee to care for a famly
menber who has a serious health condition.
(2) The entitlenent to begin | eave under paragraph
(1)(i) and (ii) shall expire at the end of the 12-nonth
period beginning after the date of the birth or placenent.
(3) In the case of a fam |y nenber who has a serious
health condition, |eave under this section may be taken
intermttently when nedically necessary, subject to
subsection (e)(2).
(b) Reduced | eave. --Upon agreenent between the enployer and
t he enpl oyee, | eave under this section may be taken on a reduced
| eave schedul e; however, such reduced | eave schedul e shall not
result in a reduction in the total anount of |eave to which the
enpl oyee is entitled.
(c) Unpaid |leave permtted.--Leave under this section may
consi st of unpaid | eave, except as provided in subsection (d).
(d) Relationship to paid | eave.--
(1) If an enployer provides paid famly |eave for fewer
t han 18 wor kweeks, the additional weeks of |eave added to
attain the 18-workweek total may be unpaid.

(2) An enployee may el ect to substitute any paid | eave
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whi ch the enpl oyee has accrued for any part of the 18-week

period, except that nothing in this act shall require an

enpl oyer to provide paid | eave in any situation in which the
enpl oyer does not normally provide such | eave.

(e) Foreseeabl e |eave.--

(1) In any case in which the necessity for | eave under
this section is forseeable, based on an expected birth or
adoption, the enployee shall provide the enployer with prior
notice of such expected birth or adoption in a manner which
i s reasonabl e and practicabl e.

(2) In any case in which the necessity for the | eave
under this section is forseeable, based on planned nedi cal
treatment or supervision, the enpl oyee shall:

(i) Make a reasonable effort to schedule elective
treatment or supervision so as not to disrupt unduly the
operations of the enployer, subject to the approval of
the famly nmenber's health care provider.

(i1i) Provide the enployer with prior notice of the
date of the anticipated | eave and its approxi nate
duration, insofar as this is ascertainable, in a manner
whi ch is reasonabl e and practicabl e.

(f) Enpl oyees enployed by the sane enpl oyer.--In any case in
whi ch two enpl oyees fromthe same household entitled to famly
| eave under subsection (a)(1)(i) or (ii) are enployed by the
same enpl oyer, the two enpl oyees shall not be entitled to take
such | eave simultaneously, unless the enployer otherw se agrees.
Section 5. Tenporary nedi cal |eave requirenent.

(a) GCeneral rule.--

(1) An enployee who, because of a serious health

condition, beconmes unable to performthe functions of the
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enpl oyee' s position shall be entitled to tenporary nedi cal

| eave for as long as the enpl oyee is unable to perform such

functions, except that this | eave shall not exceed 26

wor kweeks during any 12-nonth peri od.

(2) Leave under this section may be taken intermttently
when nedi cal ly necessary, subject to subsection (e).

(b) Reduced | eave. --Upon agreenent between the enpl oyer and
t he enpl oyee, | eave under this section may be taken on a reduced
| eave schedul e if authorized by the enpl oyee's health care
provi der; however, such reduced |eave schedul e shall not result
in a reduction in the total anmount of |eave to which the
enpl oyee is entitled.

(c) Unpaid |l eave permtted.--Leave may consi st of unpaid
| eave, except as provided in subsection (d).

(d) Relationship to paid | eave.--

(1) |If an enployer provides paid tenporary nedical |eave
or paid sick |leave for fewer than 26 weeks, the additional
weeks of |eave added to attain the 26-week total may be
unpai d.

(2) An enployee may el ect to substitute any paid | eave
whi ch the enpl oyee has accrued for any part of the 26-week
period, except that nothing in this act shall require an
enpl oyer to provide paid |eave in any situation in which the
enpl oyer does not normally provide such | eave.

(e) Foreseeable leave.--In any case in which the necessity
for |l eave under this section is foreseeabl e based on pl anned
nmedi cal treatnment or supervision, the enpl oyee shall:

(1) Make a reasonable effort to schedule elective
treatment or supervision so as not to disrupt unduly the

operations of the enployer, subject to the approval of the
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1 enpl oyee' s health care provider.

2 (2) Provide the enployer with prior notice of the date
3 of the anticipated | eave and its approxi mate duration,

4 insofar as this is ascertainable, in a manner which is

5 reasonabl e and practi cabl e.

6 Section 6. Certification.

7 (a) GCeneral rule.--An enployer may require that a claimfor
8 famly |eave under section 4(a)(1)(iii), or tenporary mnedi cal
9 |eave under section 5, be supported by certification issued by
10 the health care provider of the famly nmenber or of the

11 enployee, whichever is appropriate. The enpl oyee shall provide a
12 copy of this certification to the enpl oyer.

13 (b) Sufficient certification.--For purposes of protecting
14 patient confidentiality, the certification under this section
15 shall not disclose the patient's diagnosis but shall be

16 sufficient if it contains the follow ng:

17 (1) The date on which the serious health condition

18 commenced.

19 (2) The probable duration of the condition.
20 (3) For purposes of |eave under section 5, a statenent
21 that, due to a serious health condition, the enployee is
22 unable to performthe functions of the enployee's position;
23 or, for purposes of |eave under section 4(a)(1)(iii), a
24 statenment that, due to the famly nenber's serious health
25 condition, the enployee nust take the requested |leave in
26 order to care for the famly nenber
27 Section 7. Enploynment and benefits protection.
28 (a) Restoration to position.--
29 (1) Upon return fromleave under section 4 or 5, the
30 enpl oyee shall be entitled to be:
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1 (i) restored by the enployer to the position of

2 enpl oynment hel d by the enpl oyee when the | eave conmenced;
3 or

4 (i1i) restored to an equivalent position with

5 equi val ent enpl oynent benefits, pay, and other terns and
6 condi tions of enploynent.

7 (2) The taking of |eave under this act shall not result
8 in the loss of any enploynent benefit accrued before the date
9 on which the | eave commenced.

10 (3) The taking of |eave under this act shall not result
11 in the loss of any accrual of seniority to which the enpl oyee
12 woul d have been entitled had the enpl oyee not taken the

13 | eave.

14 (4) Nothing in this section shall be construed to

15 entitle any restored enpl oyee to any right, enploynent

16 benefit or position of enpl oynent other than any right,

17 enpl oynment benefit or position to which the enpl oyee woul d
18 have been entitled had the enpl oyee not taken the |eave.

19 (b) Maintenance of health benefits.--During any period an
20 enpl oyee takes | eave under section 4 or 5, the enployer shal
21 rmaintain coverage under any group health plan, as defined in
22 section 162(i)(3) of the Internal Revenue Code of 1954 (68A
23 Stat. 3, 26 US.C 8§ 162(i)(3)), for the duration of such | eave
24 at the level and under the conditions coverage woul d have been
25 provided if the enployee had continued in enpl oynent
26 continuously fromthe date the enpl oyee commenced the | eave
27 until the date the enployee is restored under subsection (a).
28 Section 8. Prohibited acts.
29 (a) Interference with rights.--
30 (1) It shall be unlawful for any enployer to interfere
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with, restrain or deny the exercise of or attenpt to
exercise, any right provided under this act.

(2) It shall be unlawful for any enpl oyer to discharge
or in any other manner discrim nate agai nst any i ndividual
for opposing any practice made unlawful by this act.

(b) Interference with proceedings or inquiries.--1t shall be
unl awful for any person to discharge or in any other nmanner
di scri m nate agai nst any individual because such individual:

(1) bhas filed any charge, or has instituted or caused to
be instituted any proceeding, under or related to this act;

(2) has given or is about to give any information in
connection with any inquiry or proceeding relating to any
right provided under this act; or

(3) has testified or is about to testify in any inquiry
or proceeding relating to any right provided under this act.

Section 9. Administrative enforcenent.
(a) GCeneral.--The secretary shall:

(1) Issue such rules and regul ations as are necessary to
carry out this section, including rules and regul ations
concerning service of conplaints, notice of hearings, answers
and anendnments to conplaints, and copi es of orders and
records of proceedings.

(2) Have the power and duty to appoint such attorneys,
hearing officers, and other enployees and agents as it deens
necessary, fix their conpensation within the limtations
provi ded by | aw and prescribe their duties.

(b) Charges.--

(1) Any person (or any person, including a class or

organi zati on, on behal f of another person) alleging an act

whi ch violates any provision of this act may file a charge
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respecting such violation with the secretary. Charges shal
be in such formand contain such information as the secretary
shall require by regul ation.

(2) Not nore than ten days after the secretary receives
notice of the charge, the secretary:

(i) Shall serve a notice of the charge on the person
charged with the violation.

(i1i) Shall informthe person and the charging party
as to the rights and procedures provided under this act.

(3) A charge may not be filed nore than one year after
the |l ast event constituting the alleged violation.

(4) The charging party and the person charged with the
violation may enter into a settlenent agreenment concerning
the violation alleged in the charge before any determ nation
is reached by the secretary under subsection (c). Such an
agreenent shall be effective unless the secretary determ nes,
wi thin 30 days after notice of the proposed agreenent, that
the agreenent is not generally consistent with the purposes
of this act.

(c) Investigation; conplaint.--

(1) Wthin the 60-day period after the secretary
recei ves any charge, the secretary shall investigate the
charge and i ssue a conpl aint based on the charge or dism ss
t he char ge.

(2) |If the secretary determ nes that there is no
reasonabl e basis for the charge, the secretary shall dismss
the charge and pronptly notify the charging party and the
person charged with the violation as to the di sm ssal.

(3) If the secretary deternmines that there is a

reasonabl e basis for the charge, the secretary shall issue a
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conpl aint based on the charge and pronptly notify the
charging party and the person charged with the violation as
to the issuance.

(4) Upon issuance of a conplaint, the secretary and the
respondent may enter into a settlenent agreenent concerning a
violation alleged in the conplaint, except that any such
settl enent shall not be entered into over the objection of
the charging party.

(5) |If, at the end of the 60-day period referred to in
par agraph (1), the secretary:

(1) bhas not nmade a determ nation under paragraph (2)

or (3);

(1i) has dism ssed the charge under paragraph (2);
or
(1i1) bhas disapproved a settlenent agreenment under
subsection (b)(4) or has not entered into a settl enent
agreenent under paragraph (4) of this subsection;
the charging party may elect to bring a civil action under
section 10. Such election shall bar further adm nistrative
action by the secretary with respect to the violation all eged
in the charge.
(d) Rights of parties.--

(1) In any case in which a conplaint is issued under
subsection (c), the secretary shall, not nore than ten days
after the conplaint is issued, cause to be served on the
parties a copy of the conplaint.

(2) Any person filing a charge alleging a violation of
this act may elect to be a party to any conplaint filed by
the secretary alleging such violation. Such el ection nmust be

made before the conmencenent of the hearing.
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(3) The failure of the secretary to conply in a tinely
manner With any obligation assigned to the secretary under
this act shall entitle the enployee to elect, at the tinme of
such failure, to bring a civil action under section 10. Such
el ection shall bar further adm nistrative action by the
secretary with respect to the violation alleged in the
char ge.

(4) Nothing in this section shall be construed to
entitle the respondent to interfere with the perfornmance of
the function assigned to the secretary under this act,
notw t hstanding any failure by the secretary to strictly
conply with any requirenents relating to the exercise of such
functions.

(e) Conduct of hearing.--

(1) The secretary shall have the duty to prosecute any
conpl ai nt issued under subsection (c).

(2) A hearing officer shall conduct a hearing on the
record with respect to any conpl aint issued under this act.
The hearing shall be conmenced within 60 days after the
i ssuance of such conplaint, unless the hearing officer, in
the hearing officer's discretion, determ nes that the purpose
of this act would best be furthered by comrencenent of the
action after the expiration of such period.

(f) Findings and concl usions. - -

(1) After the hearing conducted under this section, the
hearing officer shall pronptly nake findings of fact and
conclusions of law, and, if appropriate, issue an order for
relief as provided in section 11.

(2) The hearing officer shall informthe parties, in

witing, of the reason for any delay in making such findings
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and conclusions if such findings and concl usions are not nade
wi thin 60 days after the conclusion of such hearing.
(g) Finality of decision; review.--

(1) The decision and order of the hearing officer shal
beconme the final decision and order of the agency unless,
upon appeal by an aggrieved party taken not nore than 30 days
after such action, the secretary nodifies or vacates the
deci sion, in which case the decision of the secretary shal
be the final decision and the order of the agency.

(2) Not later than 60 days after the entry of final
order under paragraph (1), any person aggrieved by the final
order may seek a review of such order in the court of common
pleas or, if the enployer is an agency or political
subdi vi sion of the Conmmonweal th, in the Commonweal th Court.

(3) Upon the filing of the record with the court, the
jurisdiction of the court shall be exclusive and its judgnent
shall be final, except that the same shall be subject to
review by the Suprenme Court of the Commonweal t h.

(h) Court enforcenent of adm nistrative orders.--

(1) |If an order of the agency is not appeal ed under
subsection (g)(2), the secretary may file a witten petition
with the court of common pleas, or, if the enployer is an
agency or political subdivision of the Commonweal th, in the
Commonweal th Court, for the enforcenment of the order of the
secretary.

(2) Upon the filing of a petition under paragraph (1),
the court shall have jurisdiction to make and enter a decree
enforcing the order of the secretary. In such a proceeding,
the order of the secretary shall not be subject to review

(3) [If, upon appeal of an order under subsection (g)(2),

19890H1661B1989 - 15 -



© o0 N oo o A~ wWw N P

N ORNN N RN NN N NN R B P B R R R R R
© O N o U~ W N B O © 0 N 0o o M W N B O

30

t he court does not reverse such order, such court shall have
the jurisdiction to make and enter a decree enforcing the
order of the secretary.

Section 10. Enforcenment by civil action.
(a) Right to bring civil action.--

(1) Subject tothe limtations in this section, an
enpl oyee or any person, including a class or organization on
behal f of any enpl oyee, the secretary or the Attorney Ceneral
may bring a civil action agai nst any enployer to enforce any
provi sions of this act or any settlenent agreenent reached
under section 9(b)(4) or (c)(4):

(i) in the court of common pleas; or

(ii) if the enployer is an agency or political
subdi vi sion of the Conmmonweal th, in the Comopnweal th
Court.

(2) Acivil action nmay not be conmmenced under this
subsection if a charge has been filed with the secretary by
t he enpl oyee under section 9(b), unless such civil action has
been initiated as a result of the secretary's:

(i) dismssal of a charge, disapproval of a
settlenent or lack of action within the required 60-day
period, pursuant to section 9(c)(5; or

(1i) failure to conply in a tinely manner with any
obligation assigned to the secretary under this act,
pursuant to section 9(d)(3).

(3) An enployee is not required to file a charge under
section 9(b) in order to bring a civil action under this
secti on.

(4) Except as provided in paragraph (5), no civil action

may be conmenced nore than one year after the date on which
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the alleged violation occurred.
(5) In any case in which:
(1) atinely charge is filed under section 9(b); and

(i1i) the failure of the secretary to issue a

1
2
3
4
5 conplaint or enter into a settlenent agreenment based on
6 t he charge, as provided under section 9(c)(5), occurs

7 nore than 11 nonths after the date on which any all eged
8 viol ati on occurred,

9 t he enpl oyee may conmmence a civil action not nore than 60

10 days after the date of such failure.

11 (b) Notification of the secretary; right to intervene.--A
12 copy of the conplaint in any action by an enpl oyee under

13 subsection (a) shall be served upon the secretary by certified
14 nmail. The secretary shall have the right to intervene in a civil

15 action brought by an enpl oyee under subsection (a).

16 Section 11. Rel i ef .

17 (a) Injunctive.--

18 (1) Upon finding a violation by a person under section
19 9, the secretary shall issue an order requiring such person
20 to cease and desist fromany act or practice which violates
21 this act.

22 (2) In any civil action brought under section 10, the
23 court may grant as relief any permanent or tenporary

24 i njunction, tenporary restraining order and other equitable
25 relief as the court deens appropriate.

26 (b) Mbonetary. --

27 (1) Any enployer that violates any provision of this act
28 shall be liable to the injured party in an anmnount equal to:
29 (1) any wages, salary, enploynent benefits or other
30 conpensati on denied or |lost to the enpl oyee by reason of
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30

the violation, plus interest on the total nonetary
damages cal cul ated at the prevailing rate; and
(ii) an additional amount equal to the greater of

t he amobunt determ ned under paragraph (i), or

consequenti al danages.

(2) Any enployer that violates any provision of this act
may also be liable to the injured party in the amount of $100
for each day the violations occurs. The maxi mum penal ty
i nposed under this subsection shall not exceed $5, 000.

(c) Attorney fees.--A prevailing enpl oyee may be awarded a
reasonabl e attorney fee as part of the costs, in addition to any
relief awarded. The Commonweal th shall be l[iable for costs the
sane as a private person

(d) Limtation.--Danages awarded under subsection (b) may
not accrue froma date nore than two years before the date on
which a charge is filed under section 9(b) or a civil action is
br ought under section 10.
Section 12. Noti ce.

(a) In general.--Each enpl oyer shall post and keep posted,
i n conspi cuous places upon its prem ses where notices to
enpl oyees and applicants for enploynent are custonmarily posted,
a notice, to be approved by the secretary, setting forth
excerpts from or summaries of, the pertinent provisions of this
act and information pertaining to the filing of a charge.

(b) Penalty.--Any enployer that willfully violates this
section shall be assessed a civil penalty of not nore than $100
for each separate of fense.

Section 13. Effect on other |aws.
Not hing in this act shall be construed to supersede any | aw

whi ch provides greater enployee famly or nedical |eave rights
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than the rights established under this act.
Section 14. Effect on existing enpl oynent benefits.

(a) Mre protective.--Nothing in this act shall be construed
to dimnish an enployer's obligation to conply with any
col | ective bargai ni ng agreenent or any enpl oynent benefit
program or plan which provides greater famly and nedi cal | eave
rights to enpl oyees than the rights provided under this act.

(b) Less protective.--The rights provided to enpl oyees under
this act may not be di m nished by any coll ective bargaining
agreenent or any enpl oynent benefit program or plan.

Section 15. Encouragenent of nore generous |eave policies.

Not hing in this act shall be construed to di scourage
enpl oyers from adopting | eave policies nore generous than any
policies which conply with the requirenents under this act.
Section 16. Regul ations.

The secretary shall prescribe such regul ations as are
necessary to carry out this act.

Section 17. Severability.

The provisions of this act are severable. |If any provision of
this act or its application to any person or circunstance is
held invalid, the invalidity shall not affect other provisions
or applications of this act which can be given effect w thout
the invalid provision or application.

Section 18. Effective date.

This act shall take effect in 60 days.
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