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THE GENERAL ASSEMBLY OF PENNSYLVANIA

HOUSE BILL
No. 1431 5

| NTRODUCED BY DALEY, COLAlI ZZO, KASUNI C, SAURNAN, Bl SHOP AND
ROBI NSON, MAY 22, 1989

REFERRED TO COVWM TTEE ON CONSERVATI ON, MAY 22, 1989

O (o0} ~NoO O~ WNE

N R R R R R R R R R R
o O 0o N o o »d Ww N - O

AN ACT
Amendi ng the act of May 31, 1945 (P.L.1198, No.418), entitled,
as anmended, "An act providing for the conservation and

i mprovenent of land affected in connection with surface

m ni ng; regulating such mning; providing for the

establ i shment of an Energency Bond Fund for anthracite deep

m ne operators; and providing penalties,” further providing

for m ning operations involving prinme farnl and.

The General Assenbly of the Conmonweal th of Pennsyl vani a
her eby enacts as foll ows:

Section 1. Section 4(a) of the act of May 31, 1945
(P.L.1198, No.418), known as the Surface M ning Conservation and
Recl amati on Act, anended Cctober 12, 1984 (P.L.916, No.181) and
Decenber 12, 1986 (P.L.1570, No.171), is anended to read:

Section 4. Mning Permt; Reclamation Plan; Bond.--(a)

Bef ore any person shall hereafter proceed to mne mnerals by
the surface mning nethod, he shall apply to the departnment, on
a formprepared and furnished by the departnent, for a permt
for each separate operation. The departnent is authorized to

charge and col |l ect from persons a reasonable filing fee. Such

fee shall not exceed the cost of review ng, admnistering and
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enforcing such permt. As a part of each application for a
permt, the operator shall, unless nodified or waived by the
departnment for cause, furnish the follow ng:

(1) Map and Related Information. An accurately surveyed map
or plan, in duplicate, on a scale satisfactory to the
departnent, but in no event |less than 1:25,000, in a manner
satisfactory to the departnent, showi ng the |ocation of the
tract or tracts of land to be affected by the operation
contenpl at ed, and such cross-sections at such intervals as the
department may prescribe. Such surveyed map or plan and cross-
sections shall be prepared and certified by a registered
pr of essi onal engi neer, registered professional |and surveyor or
prof essi onal geol ogi st with assistance fromexperts in rel ated
fields and shall show the boundaries of the proposed |and
affected, together with the drai nage area above and bel ow such
area, the location and nanes of all streans, roads, railroads
and utility lines on or inmmediately adjacent to the area, the
| ocation of all buildings within one thousand feet of the outer
perimeter of the area affected, the nanes and addresses of the
owners and present occupants thereof, the purpose for which each
such building is used, the name of the owner of the area and the
nanmes of adjacent | andowners, the nmunicipality or township and
county, and if in a township, the nearest municipality. Such map
or plan shall also show the results of test borings which the
operat or has conducted or will conduct at the site of the
proposed operation and shall include the nature and depth of the
various strata, the thickness of any coal or mneral seam a
conpl ete anal ysis of any coal, the mneral seam an analysis of
t he overburden, the crop Iine of any coal, or mneral or

mnerals to be mned and the |ocation of test boring holes. A
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papers, records, and docunents of the departnent, and
applications for permts pending before the departnent, shall be
public records open to inspection during business hours:

Provi ded, however, That information which pertains only to the
anal ysis of the chem cal and physical properties of the coal
(excepting information regardi ng such m neral or el enental
content which is potentially toxic in the environnent) shall be
kept confidential and not made a matter of public record. Aerial
phot ographs of the tract or tracts of land to be affected by the
operation shall also be provided if such photographs are
required by the departnent.

(2) Reclamation Plan. A conplete and detailed plan for the
reclamation of the land affected. Except as otherw se herein
provi ded, or unless a variance for cause is specially allowed by
t he departnent as herein provided, each such plan shall include
t he foll ow ng:

A. A statenent of the uses and productivity of the | and
proposed to be affected;

B. Were the proposed | and use so requires, the manner in
whi ch conpaction of the soil and fill wll be acconplished;

C. A description of the manner in which the operation wll
segregate and conserve topsoil and if necessary suitable subsoi
to establish on the areas proposed to be affected a diverse,
effective, and pernmanent vegetative cover of the sane seasonal
variety native to the area of land to be affected and capabl e of
sel f-regeneration and plant succession at |east equal in extent
of cover to the natural vegetation of the area: Provided,
however, That introduced species nay be used in the revegetation
process where desirable and necessary to achieve the approved

post-m ning |and use plan: And provided further, That when the
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departnment issues a witten finding approving a |long-term

i ntensive, agricultural postmning | and use as part of the
permt application, the departnment may grant an exception to the
requi renents of this clause.

D. A detailed tinetable for the acconplishment of each maj or
step in the reclamation plan, and the operator's estimate of the
cost of each such step and the total cost to himof the
recl amati on program

E. Unless the reclamation plan provides for contouring, as
herein defined, it shall contain a full explanation of the
condi tions which do not permt contouring and:

(1) In the case of anthracite or bitum nous coal mning, the
reclamati on plan shall provide for contouring except that
terracing shall be permtted if the operator denonstrates and
the departnent finds in witing, that the area proposed to be
af fected had previously been mned prior to current practices
and standards, the area proposed to be affected cannot be
recl ai med by contouring, and reaffecting the area is likely to
produce an environnental benefit. OQher alternatives to
contouring or terracing may be proposed to attenpt to obtain a
vari ance in cases where the land is proposed to be made suitable
after mning and reclamation for currently planned or designated
i ndustrial, comrercial, agricultural, residential, recreational
or public use. In the discretion of the departnent, diversion
structures and i nmpoundnments may be constructed on the reclai nmed
area of the operation if they are part of an approved drai nage
control plan and neet all applicable requirenments of [aw. Any
such vari ance shall be granted by the departnment in witing only
after such conditions as the departnent shall prescribe are net,

including but not limted to conditions relating to backfilling,
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hi ghwal | elim nation, watershed protection, surface owner's
consent, consultation with appropriate |and use pl anni ng
agenci es, equal or better econom c or public use, and
certification of the project by a registered professional
engi neer or professional geologist, with assistance from experts
inrelated fields. Such alternatives shall not be approved if
the proposed alternative or use is not |likely to be achieved,
poses an actual or potential threat to public health or safety
or of water dimnution, interruption, contam nation or
pollution, is inconsistent with applicable |Iand use policies,
pl ans and prograns and Federal, State and |ocal |aw or involves
unr easonabl e delay in inplenentation; or

(i1i) In the case of surface mining for other than anthracite
or bitum nous coal, other alternatives to contouring or
terraci ng nmay be proposed, in conjunction with such proposed
| and uses as water inpoundnment, water-oriented real estate
devel opnent, recreational area devel opnent, industrial site
devel opnent or solid waste di sposal area devel opnent, and unl ess
such proposed alternatives or uses are not |likely to be
achi eved, pose an actual or potential threat to public health or
safety or of water dimnution, interruption, contam nation or
pol lution, are inconsistent with applicable | and use policies,
pl ans and prograns and Federal, State or local |aw or involve
unr easonabl e delay in inplenentation: Provided, however, That
t he vari ance procedure set out in clause (1) shall not be
applicable to the departnent's determination to grant or deny a
permt application under this clause.

F. Except for permt applications based upon | eases in
exi stence on January 1, 1964 for bitum nous coal surface m nes,

or | eases in existence on January 1, 1972 for anthracite coal
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surface mning operations and all noncoal surface m ning
operations, the application for a permt shall include, upon a
form prepared and furnished by the departnent, the witten
consent of the |landowner to entry upon any land to be affected
by the operation by the operator and by the Commonweal th and any
of its authorized agents prior to the initiation of surface

m ni ng operations, during surface m ning operations and for a
period of five years after the operation is conpleted or
abandoned for the purpose of reclamation, planting, and

i nspection or for the construction of any pollution abatenent
facilities as may be deened necessary by the departnment for the
purposes of this act. In the case of |eases in existence in
January 1, 1964, for bitum nous coal surface nmines, or leases in
exi stence on January 1, 1972 for anthracite coal surface mning
operations and all noncoal surface m ning operations, the
application for permt shall include upon a form prescribed and
furni shed by the departnent, a notice of the existence of such

| ease and a description of the chain of title:

(i) Such forms shall be deenmed to be recordabl e docunents,
and prior to the initiation of surface mning operations under
the permt, such fornms shall be recorded by the applicant at the
of fice of the recorder of deeds in the county or counties in
which the area to be affected under the permt is situate.

(ii) The forms shall require the informati on and execution
necessary to provide entry upon land to be affected by the
operation without constraints pertaining to the assignability,
transferability or duration of the consent except as provided
for in this act. Furthernore, this formshall not be construed
to alter or constrain the contractual agreenents and rights of

the parties thereto: Provided, however, That, in the case of
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permt applications for coal refuse disposal areas, coa
preparation facilities which are not situated on a surface
mning permt area and the surface activities of underground

m nes, the applicant shall submt a description of the docunents
upon which the applicant bases the right to enter upon the
surface | and and conduct mning activities. During the mning
activities and for a period of five (5) years after conpletion
or abandonnent of the mning and reclamation activities, the
departnment shall have access to permtted surface facilities and
| ands for the purpose of reclamation, planting and inspection or
for the construction of pollution-abatenent facilities deened
necessary by the departnment for the purposes of this act. If a

| andowner fails or refuses to conply with an order issued under
this section, the | andowner shall be liable for reasonabl e | egal
expenses incurred by the departnment in enforcing the order. For
pur poses of this section, "landowner" includes a person hol ding
title to or having a proprietary interest in either surface or
subsurface rights. Conpliance with this section shall satisfy
the requirenments of subsection (g) of section 315 of the act of
June 22, 1937 (P.L.1987, No.394), known as "The C ean Streans
Law, " and subsection (n) of section 5 of the act of Septenber
24, 1968 (P.L.1040, No.318), known as the "Coal Refuse Di sposal
Control Act.”

G The application shall also set forth the manner in which
the operator plans to divert surface water fromdraining into
the pit and the manner in which he plans to prevent water from
accurmul ating in the pit. No approval shall be granted unl ess the
pl an provides for a practicable nmethod of avoiding acid mne
dr ai nage and preventing avoidable siltation or other stream

pollution. Failure to prevent water fromdraining into or
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accurmul ating in the pit, or to prevent stream pollution, during
surface mning or thereafter, shall render the operator |iable
to the sanctions and penalties provided in this act and in "The
Clean Streans Law, " and shall be cause for revocation of any
approval license or permt issued by the departnent to the
oper at or .

H.  The application shall also set forth the manner in which
the operator plans to conply with the requirenents of the act of
January 8, 1960 (1959 P.L.2119, No.787), known as the "Air
Pol lution Control Act," the act of June 22, 1937 (P.L. 1987,

No. 394), known as "The Clean Streans Law," the act of Septenber
24, 1968 (P.L.1040, No.318), known as the "Coal Refuse D sposal
Control Act," and where applicable, the act of July 31, 1968
(P.L.788, No.241), known as the "Pennsylvania Solid Waste

Managenent Act," or the act of July 7, 1980 (No.97), known as
the "Solid Waste Managenent Act," the act of Novenber 26, 1978
(P.L.1375, No.325), known as the "Dam Safety and Encroachnents
Act." No approval shall be granted unless the plan provides for
conpliance with the statutes herei nabove enunerated, and failure
to conmply with the statutes herei nabove enunerated during m ning
or thereafter shall render the operator |iable to the sanctions
and penalties provided in this act for violations of this act
and to the sanctions and penalties provided in the statutes

her ei nabove enunerated for violations of such statutes. Such
failure to conply shall be cause for revocation of any approval
or permt issued by the departnent to the operator: Provided,
however, That a violation of the statutes herei nabove enunerated
shall not be deemed a violation of this act unless this

statute's provisions are violated but shall only be cause for

revocation of the operator's permt: And provided further, That
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nothing in this clause shall be read to limt the departnent's
authority to regulate activities in a coordi nated manner.
Conpliance with the provisions of this clause and with the
provi sions of this act and the provisions of the statutes

her ei nabove enunerated shall not relieve the operator of the
responsi bility for conplying with the provisions of all other
applicable statutes, including but not limted to the act of
July 17, 1961 (P.L.659, No.339), known as the "Pennsylvani a
Bi tum nous Coal Mne Act," the act of Novenber 10, 1965
(P.L.721, No.346), known as the "Pennsylvania Anthracite Coal
M ne Act," and the act of July 9, 1976 (P.L.931, No.178),
entitled "An act providing for energency nedi cal personnel;
enpl oynment of energency nedi cal personnel and energency
conmuni cations in coal mnes."

I. In the case of surface coal mning, the application shal
al so include a statenment of the | and use proposed for the
affected area after mning and reclamati on are conpl eted. The
departnment shall not approve any post-nmining | and use unl ess the
application denonstrates that the operation will restore the
| and affected to a condition capable of supporting the uses it
was capabl e of supporting prior to any mning, or to any higher
or better uses. No post-mning | and use or uses shall be
approved unl ess the application denonstrates that the use or
uses are reasonably likely to be achieved, do not present any
actual or potential threat to public health or safety or to fish
and wildlife or of water dimnution, interruption, contam nation
or pollution, are consistent with applicable | and use policies,
pl ans and prograns and Federal, State or |local |aw, and involve
no unreasonabl e delay in inplenmentation. In the case of noncoal

surface mning, the application shall include such infornmation
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concerning post-mning | and use as may be prescribed by
regul ati ons promul gat ed her eunder.

J. In the case of surface coal mning, for those | ands
identified in the permt application which a reconnai ssance
i nspection suggests nay be prinme farm ands, a soil survey shal
be made or obtained by the permt applicant according to
standards established by the United States Secretary of
Agriculture in order to confirmthe exact |ocation of any such

farm ands. I n such case the applicant shall conduct a

preapplication i nvestigati on of the proposed pernit area to

deterni ne whether lands within the area nay be prinme farnl and.

Land shall not be considered prine farm and when the appli cant

can denonstrate one of the foll ow ng:

(i) the |land has not been historically used as cropl and;

(ii) other factors exist, such as a very rocky surface, or

the land is frequently fl ooded during the growi ng season, nore

often than once in two years, and the fl oodi ng has reduced crop

yields; or

(iii) on the basis of a soil survey of |lands within the

pernmit area, there are no soil map units that have been

desi gnated prinme farml and by the United States Soil Conservati on

Servi ce.

If the investigation establishes that the | ands are not prine

farm and, the applicant shall subnmt a statenment that no prine

farmand is present. That statenent shall identify the basis

upon whi ch such a concl usi on was reached. In no case shall the

departnment grant a permt to affect prime farm and unl ess after
consultation with the United States Departnent of Agriculture
the departnent finds in witing that the operator has the

technol ogi cal capability to restore such affected area, within a
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1 reasonable tinme, to equivalent or higher levels of yield as
2 nonaffected prine farm and in the surroundi ng area under
3 equivalent |evels of managenent, neets all relevant regul ations
4 of the United States Departnent of the Interior, and can neet
5 such soil reconstruction standards as the departnent may
6 prescribe by rule and regul ati on promnul gated hereunder. In the
7 case of noncoal surface mining, the application shall include
8 such information concerning prine farm ands as may be prescri bed
9 by regul ati ons pronul gat ed hereunder.
10 K. The application shall also denonstrate that the proposed
11 operation will be conducted so as to maxim ze the utilization
12 and conservation of the solid fuel resource being recovered so
13 that reaffecting the land in the future can be m ni m zed:
14 Provided, however, That such resource utilization and
15 <conservation shall not excuse in any manner the operator from
16 conplying in full with all environnmental protection and health
17 and safety standards.
18 L. Such other or further information as the departnent may
19 require.
20 * %k
21 Section 2. This act shall take effect in 60 days.
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