PRI OR PRI NTER S NO. 2321 PRINTER S NO. 3341

THE GENERAL ASSEMBLY OF PENNSYLVANIA

HOUSE BILL
No. 1852 5%

| NTRODUCED BY CGEORGE, MANDERI NO, FREENMAN, ARGALL, JAROLIN
BOALEY, LUCYK, WOZNI AK, FEE, LEVDANSKY, DOVBROWABKI, COLE,
KUKOVI CH, COVELL, HAYDEN, HALUSKA, MORRI S, SHOAERS, M CALL,
PETRARCA, PRESSMANN, MJRPHY, ARTY, LI VENGOOD, MRKONI C, | TKI N
TRELLO, Tl GUE, KGSI NSKI, BELARDI, RYBAK, VAN HORNE, BATTI STO
AND McHALE, OCTOBER 14, 1987

AS RE- REPORTED FROM COW TTEE ON APPROPRI ATI ONS, HOUSE OF
REPRESENTATI VES, AS AMENDED, MAY 23, 1988
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AN ACT

Providing for the cleanup of hazardous waste sites; providing
further powers and duties of the Departnent of Environnental
Resources and the Environnmental Quality Board; providing for
response and investigations for liability and cost recovery;
establishing the Hazardous Sites C eanup Fund; providing for
certain fees and for enforcenent, renedies and penalties; and
maki ng an appropri ation.
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Response and I nvestigation

Response authoriti es.

Priorities.

I nformati on gathering and access.

Cl eanup st andards.

Devel opnent and i npl enentation of response
actions.

Admi ni strative record.

Recovery of response costs.

Adm ni strative and judicial review of response
actions.

PRI VATE CAUSE OF ACTI ON.

510. Superlien.

511. Evaluation grant.

512. Acquisition of real property.

513. After closure and conveyance of property.
514. Contracti ng.

Liability and Cost Recovery

Responsi bl e person.

Scope of liability.
Defenses to liability.
Subrogati on and i nsurance.

Contri buti on.
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Hazar dous waste transportati on and nanagenent
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Chapter 11. Enforcement and Renedi es
Section 1101. Public nui sances.
Section 1102. Enforcenent orders.
Section 1103. Restraining violations.
Section 1104. Givil penalties.
Section 1105. Crimnal penalties.
Section 1106. Search warrants.
Section 1107. Existing and cunul ative rights and renedi es.
Section 1108. Unl awful conduct.
Section 1109. Presunption of law for civil and adm nistrative
pr oceedi ngs.

Section 1110. Collection of fines and penalties.
Section 1111. Right of citizen to intervene in proceedings.
SECTI ON 1112. WH STLEBLOANER PROVI S| ONS.
Section 2332 1113. Notice of proposed settl enent.
Section 4313 1114. Limtation on action.
SECTI ON 1115. CI TIZEN SUI TS.
Chapter 13. M scell aneous
Section 1301. Effective date.

The General Assenbly of the Comonweal th of Pennsylvani a
her eby enacts as foll ows:

CHAPTER 1
PRELI M NARY PROVI SI ONS

Section 101. Short title.

This act shall be known and may be cited as the Hazardous
Sites O eanup Act.
Section 102. Declaration of policy.

The CGeneral Assenbly finds and declares as foll ows:

(1) The citizens of this Commonwealth have a right to

cl ean water and a heal thy environnment, and the General

19870H1852B3341 - 3 -
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Assenbly has a responsibility to insure the protection of
that right.

(2) Hazardous substances whi ch have been released into
t he environnment through inproper disposal or other means pose
a real and substantial threat to the public health and
wel fare of the residents of this Commonwealth and to the
nat ural resources upon which they rely.

(3) The cleanup of sites that are rel easing or
threatening the rel ease of hazardous substances into the
envi ronnent and the replacenent of contam nated water
supplies protects the public health, preserves and restores
natural resources and is vital to the econom c devel opnent of
t hi s Commonweal t h.

(4) Wen rel eases of hazardous substances contamn nate
public water supplies, the replacenent of those water
supplies is frequently beyond the resources of the people
af f ect ed.

(5) Traditional |egal renedi es have not proved adequate
for preventing the rel ease of hazardous substances into the
envi ronnment or for preventing the contam nation of water
supplies. It is necessary, therefore, to clarify the
responsi bility of persons who own, possess, control or
di spose of hazardous substances; to provide new renmedies to
protect the citizens of this Conmonweal th agai nst the rel ease
of hazardous substances; and to assure the replacenent of
wat er suppli es.

(6) Traditional methods of adm nistrative and judici al
review have interfered with responses to the rel ease of
hazar dous substances into the environnent. It is, therefore,

necessary to provide a special procedure which will postpone

19870H1852B3341 - 4 -
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both adm nistrative and judicial review until after the
conpl eti on of the response action.

(7) The Federal Superfund Act provides nunerous
opportunities for states to participate in the cleanup of
hazardous sites. It is in the interest of the citizens of
this Cormonweal th that the Conmmonweal th be authorized to
participate in such cleanups and related activities to the
full est extent.

(8) Many of the hazardous sites in this Comobnweal th
whi ch do not qualify for cleanup under the Federal Superfund
Act pose a substantial threat to the public health and
envi ronnment. Therefore, an independent site cl eanup program
is necessary to pronptly and conprehensively address the
probl em of hazardous substance rel eases in this Commonweal t h,
whet her or not these sites qualify for cleanup under the
Federal Superfund Act.

(9) Extraordinary enforcenment renedi es and procedures
are necessary and appropriate to encourage responsible
persons to cl eanup hazardous sites and to deter persons in
possessi on of hazardous substances from carel ess or haphazard
managenent .

(10) Persons engaged in the transportation and
managenent of hazardous waste should contribute to the fund
t hrough a hazardous waste managenent fee that is designed to
encourage and reward sound waste managenment practices such as
source reduction, recycling and on-site treatnent.

(11) The followi ng are the purposes of this act:

(1) Authorize the departnment to participate in the

i nvestigation, assessnment and cl eanup of sites under the

Federal Superfund Act to the full extent provided by that

19870H1852B3341 - 5 -
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act .

(ii) Establish independent authority for the
departnment to conduct site investigations and
assessnments; to provide for the cleanup of sites in this
Commonweal th that are releasing or threatening the
rel ease of hazardous substances or contam nants into the
environnment; to require the replacenent of water supplies
contam nat ed by these substances; to take other
appropriate response actions and recover fromresponsible
persons its costs for conducting the responses.

(ti1) Establish the fund to provide to the
departnment the financial resources needed to plan and
inmplenment a tinely and effective response to the rel ease
of hazardous substances and contam nants, including
ener gency response actions, studies and investigations,
pl anni ng, renedi al aetien RESPONSE, mai ntenance and
nmonitoring activities, replacenent of water supplies and
protection of the public fromthe hazardous site.

(iv) Establish hazardous waste transportation and
managenent fees to encourage preferred hazardous waste
managenent practices and inpl enent the hazardous waste
managenent hi erarchy described in the hazardous waste
facilities plan and to generate revenues for the fund.

(v) Establish and maintain a cooperative State and
Federal programfor the investigation and cl eanup of
sites containing hazardous substances or contam nants and
for the replacenent of affected water supplies and to
t ake ot her appropriate response actions.

(vi) Protect the public health, safety and welfare

and the natural resources of this Commonwealth fromthe

19870H1852B3341 - 6 -
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short-termand long-termeffects of the rel ease of
hazar dous substances and contam nants into the
envi ronment .

(vii) Provide a flexible and effective neans to
i npl enent and enforce the provisions of this act.

(viii) Encourage the erting SITING of new hazardous
wast e managenent facilities to properly store, treat and
di spose of hazardous materi al s.

(i x) Encourage responsible persons to voluntarily
perform response activities.

Section 103. Definitions.

The foll ow ng words and phrases when used in this act shal
have the neanings given to themin this section unless the
context clearly indicates otherw se:

"Act of God." An unanticipated grave natural disaster or
ot her natural phenonenon of an exceptional, inevitable and
irresistible character the effects of which could not have been
prevented or avoi ded by the exercise of due care or foresight.

"Alternative water supplies.” Includes but is not limted to
dri nki ng wat er and househol d wat er suppli es.

"Board." The Environnental Hearing Board of the
Conmonweal t h.

"Captive facility.” A facility which is |located upon | ands
owned by a generator of hazardous waste and which is operated to
provide for the treatnment or disposal solely of that generator's
hazar dous wast e.

"Claim" A demand in witing for a sumcertain.

"Contam nant."” Includes but is not limted to a substance
whose release is regul ated under a statute adm ni stered by the

departnent or an el enment, substance, conpound or m xture,

19870H1852B3341 - 7 -
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i ncl udi ng di sease-causi ng agents, which, after release into the
envi ronnment, may cause either of the follow ng:

(1) In humans or other organisns or their offspring,
deat h; di sease; behavioral abnormalities; cancer; genetic
mut ati on; physiol ogi cal mal functions, including malfunctions
in reproductions; or physical deformations.

(2) Danage to natural resources.

"Departnment.” The Departnent of Environnmental Resources of
t he Commonweal t h.

"Di sposal ." The incineration, conbustion, evaporation, air
stripping, deposition, injection, dunmping, spilling, |eaking,

m xi ng or placing of a hazardous substance or contam nant into
the air, water or land in a manner which allows it to enter the
envi ronnent .

"Drinking water supply.” A raw or finished water source that
is or may be used by a public water system as defined in the
Safe Drinking Water Act (Public Law 95-323, 21 U S.C. 8§ 349 and
42 U.S.C. 88 201 and 300f et seq), or as drinking water by one
or nore individuals.

"Environnent." Surface water, groundwater, drinking water
supply, land surface or subsurface strata or anbient air within
t hi s Commonweal t h.

"Federal Superfund Act." The Conprehensive Environnent al
Response Conpensation and Liability Act of 1980 (Public Law 96-
510, 94 Stat.?2767).

"Federal Superfund Program "™ The hazardous waste site
cl eanup program provided for in the Federal Superfund Act.

"Fund." The Hazardous Sites C eanup Fund established by
section 901.

"Groundwat er.” Water occurring in a saturated zone or

19870H1852B3341 - 8 -



1 stratumor percolating beneath the surface of |and.

2 "Hazar dous substance.”

3 (1) Any elenent, conpound or material which can pose a
4 threat to the public health or the environnment when rel eased
5 into the environnent. The termincludes, but is not limted
6 t o:

7 (1) A hazardous waste designated under the act of

8 July 7, 1980 (P.L.380, No.97), known as the Solid Waste
9 Managenent Act.

10 (1i) A hazardous substance designated pursuant to
11 t he Federal Superfund Act.

12 (ii1) A hazardous material designated under the

13 Hazardous Materials Transportation Act (Public |aw 93-
14 633, 88 Stat.2156).

15 (iv) An object or material which is contam nated

16 wi th a hazardous substance.

17 (v) O her substances designated by the departnent as
18 detrinental to public health, safety and the environnment
19 by regul ati on.

20 (vi) Waste oil.

21 (2) The term does not include petrol eum products,

22 i ncluding crude oil or any fraction thereof, which are not
23 ot herwi se specifically listed or designated as a hazardous
24 subst ance under paragraph (1) nor natural gas, natural gas
25 liquids, liquefied natural gas or synthetic gas usable for
26 fuel or m xtures of natural gas and synthetic gas usable for
27 fuel .

28 "HAZARDOUS WASTE. " ANY WASTE DEFI NED AS HAZARDOUS UNDER THE <—

29 ACT OF JULY 7, 1980 (P.L.380, NO97), KNOM AS THE SOLI D WASTE
30 MANAGEMENT ACT, AND ANY REGULATI ONS PROMULGATED UNDER THAT ACT
19870H1852B3341 - 9 -
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“Interimresponse.” Renedial—action RESPONSE whi ch does not <—
exceed 12 nonths in duration or $2,000,000 in cost. An interim
response nay exceed these limtations only where one of the
foll ow ng appli es:

(1) Continued response actions are imediately required
to prevent, limt or mtigate an energency.

(2) There is an inmediate risk to public health, safety,
wel fare or the environnent.

(3) Assistance will not otherw se be provided on a
tinmely basis.

(4) Continued response action is otherw se appropriate

and consistent with future renmedi al aetien RESPONSE to be <—
t aken.
“"Natural resources." Land, fish, wildlife, biota, air,

wat er, groundwater, drinking water supplies and other resources
bel ongi ng to, managed by, held in trust by, appertaining to or
ot herwi se controlled by the United States, the Conmonwealth or a
political subdivision. The termincludes resources protected by
section 27 of Article |I of the Constitution of Pennsylvani a.
"Omer or operator." A person who owns or operates or has
owned or operated a site, or otherwi se controlled activities at
a site. The termdoes not include a person who, wthout
participating in the managenent of a site, holds indicia of
ownership primarily to protect a security interest in the site
nor a unit of State or |ocal governnent which acquired ownership
or control involuntarily through bankruptcy, tax delinquency,
abandonnent, or other circunstances in which the governnent
involuntarily acquires title by virtue of its function as
soverei gn. This exclusion does not apply to a political

subdi vi si on whi ch has caused or contributed to the rel ease or

19870H1852B3341 - 10 -
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t hreat ened rel ease of a hazardous substance fromthe facility.

"Person.” An individual, firm corporation, association,
partnership, consortium joint venture, conmercial entity,
authority, interstate body or other legal entity which is
recogni zed by | aw as the subject of rights and duties. The term
i ncludes the officers and directors of any corporation or other
| egal entities having officers, supervisors, councilnmen or
directors. The termincludes the Federal Government, state
governments and political subdivisions.

"Rel ease.™ Spilling, |eaking, punping, pouring, emtting,
enptyi ng, discharging, injecting, escaping, |eaching, dunping or
di sposal into the environnent. The term i ncl udes the abandonnent
or discarding of barrels, containers, vessels and other
receptacl es contai ning a hazardous substance or contam nant.

“Reredi-al—acti-on—orrermedy—~Aetions "REMEDI AL RESPONSE OR
REMEDY. " ANY RESPONSE WHI CH IS NOT AN | NTERI M RESPONSE

"RESPONSE. " ACTION taken in the event of a rel ease or
t hreat ened rel ease of a hazardous substance or a contam nant
into the environnent to study, assess, prevent, mnimze or
elimnate the release in order to protect the present or future
public health, safety or welfare or the environnment. The term
includes but is not limted to:

(1) Emergency response to the rel ease of hazardous
subst ances or contam nants.

(2) Actions at or near the location of the rel ease, such
as studies; health assessnents; storage; confinenent;
perimeter protection using dikes, trenches, or ditches; clay
cover; neutralization; cleanup or renoval of rel eased
hazar dous substances, contam nants or contam nated materi al s;

recycling or reuse, diversion, destruction, segregation of

19870H1852B3341 - 11 -



1 reacti ve wastes; dredging or excavations; repair or

2 repl acenent of |eaking containers; collection of |eachate and

3 runoff; onsite treatnent or incineration; offsite transport

4 and offsite storage; treatnent, destruction, or secure

5 di sposition of hazardous substances and contam nants;

6 treatment of groundwater, provision of alternative water

7 supplies, fencing or other security nmeasures; and nonitoring

8 and mai nt enance reasonable REASONABLY required to assure that <—
9 t hese actions protect the public health, safety, and welfare

10 and the environnent.

11 (3) Costs of relocation of residents and busi nesses and

12 community facilities when the departnent determ nes that,

13 alone or in conmbination with other measures, relocation is

14 nore cost effective than and environnentally preferable to

15 the transportation, storage, treatnent, destruction or secure

16 di sposition offsite of hazardous substances or contam nants

17 or may otherwi se be necessary to protect the public health or

18 wel f ar e.

19 (4) Actions taken under section 104(b) of the Federal
20 Superfund Act, (42 U S.C. 8§ 9604(b)) and any energency
21 assi stance which may be provi ded under the Disaster Relief
22 Act of 1974 (Public Law 93-288, 88 Stat.43).
23 (5) Oher actions necessary to assess, prevent,
24 mnimze, or mtigate danmage to the public health, safety or
25 wel fare or the environnent which may otherwi se result froma
26 rel ease or threatened rel ease of hazardous substances or
27 cont am nant s.
28 - —- i i o <—
29 ineludes
30 (6) | NVESTI GATI ON, ENFORCEMENT, ABATEMENT OF NU SANCES, <—

19870H1852B3341 - 12 -
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AND OVERSI GHT AND ADM NI STRATI VE ACTI VI TI ES RELATED TO
I NTERI M OR REMEDI AL RESPONSE enf or cenment, abat enent of
nui sances, and oversight and administrative activities
related to interimresponse or renedi al aetien RESPONSE. <—
"Responsi bl e person.”™ A person responsible for the rel ease
or threatened rel ease of a hazardous substance as described in
section 701.
"Secretary." The Secretary of Environnental Resources of the
Conmonweal t h.
"Site." Any building; structure; installation; equipnent;
pi pe or pipeline, including any pipe into a sewer or publicly-
owned treatment works; well; pit; pond; |agoon; inpoundnent;
ditch; landfill; storage container; tank; vehicle; rolling
stock; aircraft; vessel; or area where a contam nant or
hazar dous substance has been deposited, stored, treated, release <—
RELEASED, di sposed of, placed, or otherw se cone to be | ocat ed. <—
The term does not include a |ocation where the hazardous
substance or contam nant is a consumer product in norma
consuner use or where pesticides and fertilizers are in nornmal
appropriate agricultural use.
"Transportation.” HFnheludes—roverent—bypipenre— THE <—
CONVEYANCE OF A HAZARDOUS SUBSTANCE OR CONTAM NANT BY ANY MODE,
| NCLUDI NG PI PELI NE
"Treatnment.” A nethod, technique or process, including
neutralization, designed to change the physical, chem cal or
bi ol ogi cal character or conposition of a hazardous substance so
as to neutralize the hazardous substance or to render the
hazar dous substance nonhazardous, safer for transport, suitable
for recovery, suitable for storage or reduced in volune. The

termincludes activity or processing designed to change the

19870H1852B3341 - 13 -
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physi cal formor chem cal conposition of hazardous substance so
as to render it neutral or nonhazardous.

"Vessel ." A watercraft or other artificial contrivance used,
or capabl e of being used, as a nmeans of transportation on water.
Section 104. Construction.

Not hing in this act shall be construed to affect, inpair or
repeal any provision of any other statute. No action by the
departnment under this act shall be understood or construed as
precludi ng the departnment fromtaking any action authorized by
this act or any other statute adm nistered by the departnent.

CHAPTER 3
PONERS AND DUTI ES
Section 301. Powers and duties of departnent.

The departnent has the follow ng powers and duti es:

(1) Develop, adm nister and enforce a programto provide
for the investigation, assessnment and cl eanup of hazardous
sites in this Commonweal th pursuant to the provisions of this
act and regul ati ons adopted under this act.

(2) Undertake activities necessary or proper to
cooperate with and fully participate in the Federal Superfund
Program including serving as the agency of the Commonweal th
for the receipt of noneys fromthe Federal Government or
ot her public or private agenci es.

(3) Develop, adm nister and enforce an i ndependent State
response program for the investigation, assessnment and
cl eanup of hazardous sites and replacenent of water supplies
and the protection of the citizens and natural resources of
this Cormonweal th fromthe dangers of hazardous substances
and contam nants that have been rel eased or are threatened to

be rel eased into the environnent.

19870H1852B3341 - 14 -



1 (4) Cooperate with appropriate Federal, State,

2 interstate and | ocal governnent agencies in carrying out its
3 duties under this act by, anpong other things, accepting an

4 appropriate del egation or agency relationship fromsuch an

5 agency to facilitate the cleanup of hazardous sites in this
6 Commonweal t h.

7 (5) Adm nister the fund and any fund for hazardous waste
8 facilities siting and expend noney fromthe funds in

9 accordance with this act.

10 (6) Adm nister and expend funds appropriated to the

11 departnment or granted to the Commonweal th under the Federal
12 Superfund Act or other authority for the protection of the
13 public and the natural resources of this Commonweal th from
14 rel eases of hazardous substances or contam nants.

15 (7) Promulgate the State standards and requirenents

16 applicable, relevant or appropriate for the cl eanup of

17 hazardous sites under this act and the Federal Superfund Act.
18 (8) Develop a programfor public participation in the
19 assessnment of sites and sel ection of appropriate renedial
20 responses.
21 (9) Issue orders to enforce provisions of this act and
22 regul ati ons promul gated under it.
23 (10) Institute, in a court of conpetent jurisdiction,
24 proceedi ngs to conpel conpliance with this act, regul ations
25 pronmul gated under it or an order of the departnent.
26 (11) Institute prosecutions under this act.
27 (12) Appoint advisory comrittees as the secretary deens
28 necessary and proper to assist the departnment in carrying out
29 this act. The secretary is authorized to pay reasonabl e and
30 necessary expenses incurred by the nenbers of advisory

19870H1852B3341 - 15 -
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commttees in carrying out their functions.

(13) Acquire special scientific and technical staff
resources to provide specialized expertise in areas rel ated
to the evaluation of sites and sel ection of responses to
advi se the departnment regardi ng standards, technol ogies, risk
assessnments and other matters related to the cl eanup of
hazardous sites; the regul ati on of hazardous substances and
contam nants; and the enforcenent of this act.

(14) Act as trustee of this Conmonweal th's natural
resources. The departnment may assess and col |l ect danages to
natural resources for the purposes of this act and the
Federal Superfund Act for those natural resources under its
trust eeshi p.

(15) Provide for enmergency response capability for
spills, accidents and ot her rel eases of hazardous substances
and cont am nants.

(16) Inplenent section 27 of Article 1 of the
Constitution of Pennsylvani a.

(17) Do any and all other acts and things not
i nconsistent with any provision of this act which it nmay deem
necessary or proper for the effective enforcenent of this act

and the regul ati ons pronul gated under it.

Section 302. Special science and technol ogy resources.

(a) Establishnent.--The departnent shall establish an

addi ti onal conplenment of individuals with expertise and advanced
degrees in specialized fields of science and technol ogy rel evant

to adm ni strati on and enforcenent of this act.

(b) Expertise.--The special science and technol ogy staff

shall have expertise in fields relating to the identification,

30 analysis, assessnment, prevention or abatenent of hazards to the

19870H1852B3341 - 16 -
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public health or the environment resulting fromthe rel ease of
hazar dous substances or contam nants into the environnent. The
speci al science and technol ogy staff may include, w thout
[imtation, individuals trained in toxicology, hydrogeol ogy,
chem stry, biology, soil science, biochem stry, environnental
engi neering, epidem ol ogy, val ue engineering and ri sk assessnent
sci ences.

(c) Availability.--The special science and technol ogy staff
shall be available to review consultants' contracts, reports and
feasibility studies; prepare and review environnent al
assessments, serve as expert witnesses in departnment litigation;
provi de scientific analysis or studies to support rul emaking
activities of the departnent; and perform other duties as
assigned by the secretary in furtherance of this act or other
envi ronnmental protection | aws adm ni stered by the departnent.

(d) GCvil service.--In order to obtain the nost highly
qgual i fied individuals for the special science and technol ogy
staff, the secretary nmay hire the staff without regard to the
provi sions of the act of August 5, 1941 (P.L.752, No.286), known
as the Cvil Service Act.

Section 303. Powers and duties of beard ENVI RONMVENTAL QUALI TY <—
BOARD.

The board, exercising its powers and duties under section
1920 of the act of April 9, 1929 (P.L. 177, No.175), known as
The Adm nistrative Code of 1929, has the power and duty to
pronmul gate the regul ations of the departnent to acconplish the
purposes and to carry out the provisions of this act, including
but not limted to regulations relating to the protection, from
the rel ease of hazardous substances, of the safety, health,

wel fare and property of the public and of the air, water, |and
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and ot her natural resources of this Commonweal th.
CHAPTER 5
RESPONSE AND | NVESTI GATI ON
Section 501. Response authorities.

(a) GCeneral rule.--++ WHERE there is a rel ease or threat of
rel ease froma site of a contam nant which presents a hazard to
the public health or safety or the environnment or ++ WHERE a
hazar dous substance is released or threatened to be rel eased,

t he departnent shall investigate and may undertake ANY FURTHER
investigation, interimresponse or renedi al aetien RESPONSE
relating to the contam nant or hazardous substance which the
department deens necessary OR APPROPRI ATE to protect the public
heal th, safety or welfare or the environnent.

(b) Effect on liability.--No response action taken by any
person shall be construed as an admi ssion of liability for a
rel ease or threatened rel ease.

(c) Exclusion.--

(1) The departnent shall not provide for an interim
response or renedi al aetien RESPONSE under this section in
response to a release or threat of rel ease:

(1) of a naturally occurring substance in its
unaltered form or altered solely through naturally
occurring processes or phenonena, froma |ocation where
it is naturally found;

(i) fromproducts which are part of the structure
of, and result in exposure within, residential buildings
or business or comunity structures; or

(tit) into public or private drinking water supplies
due to deterioration of the systemthrough ordinary use.

(2) Notw thstandi ng paragraph (1), to the extent

19870H1852B3341 - 18 -
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authori zed by this section, the departnent may respond to a

rel ease or threat of release i+ WHEN, in the departnent's

di scretion, it determ nes that the rel ease or threat of

rel ease constitutes a public health, safety, or environnental

energency and that no other person with the authority and

capability to respond to the enmergency will do so in atinely

manner .

(d) Investigations.--The departnment shall undertake
i nvestigations, nonitoring, surveys, testing and other simlar
activities necessary or appropriate to identify the existence
and extent of the release or threat of release, the source and
nature of the hazardous substances or contam nants and the
extent of danger to the public health or welfare or the
envi ronnment. The departnent may al so undertake planning, |egal,
fiscal, econom c, engineering, architectural and other studies
or investigations necessary or appropriate to plan and direct a
response action, to recover the costs of the response action and
to enforce the provisions of this act. The departnent shal
undertake the activities described in this subsection in one or
nore of the follow ng circunstances:

(1) += WHEN the departnent is authorized to act under
subsection (a).

(2) H+H= VWHEN the departnent has reason to believe that a
rel ease of a hazardous substance or a contam nant has
occurred or is about to occur.

(3) += WHEN the departnent determines that illness or
di sease or conplaints of illness or disease nmay be
attributable to exposure to a hazardous substance or
cont am nant .

(E) BIDDING FOR REMEDI AL OR REMOVAL ACTI ONS. - -
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(1) THE DEPARTMENT NMAY PREQUALI FY BI DDERS FOR REMEDI AL
OR REMOVAL ACTI ONS TAKEN UNDER SUBSECTI ON (B). THE DEPARTMENT
MAY REJECT THE BI D OF A PRCSPECTI VE Bl DDER WHO HAS NOT BEEN
PREQUALI FI ED.
(2) TO PREQUALI FY BI DDERS, THE DEPARTMENT SHALL ADOPT,
BY REGULATI ON, AND APPLY A UNI FORM SYSTEM OF RATI NG Bl DDERS.
I N ORDER TO OBTAI N | NFORVATI ON FOR RATI NG THE DEPARTMENT NMAY
REQUI RE FROM PROSPECTI VE Bl DDERS ANSWERS TO QUESTI ONS,
I NCLUDI NG, BUT NOT LIM TED TO, QUESTI ONS ABOQUT THE BI DDER S
FI NANCI AL ABI LI TY; THE BI DDER S EXPERI ENCE | N REMOVAL AND
REMEDI AL ACTI ON | NVOLVI NG HAZARDOUS SUBSTANCES; THE BI DDER S
PAST SAFETY RECORD; AND THE Bl DDER S PAST PERFORVANCE ON
FEDERAL, STATE OR LOCAL GOVERNMENT PROJECTS. THE DEPARTMENT
MAY ALSO REQUI RE PROSPECTI VE BI DDERS TO SUBM T FI NANCI AL
STATEMENTS.
(3) THE DEPARTMENT SHALL UTI LI ZE THE BUSI NESS FI NANCI AL
DATA AND | NFORMATI ON SUBM TTED BY A Bl DDER UNDER THI S SECTI ON
ONLY FOR THE PURPOSES OF PREQUALI FYI NG Bl DDERS AND SHALL NOT
OTHERW SE DI SCLOSE THI' S DATA OR | NFORMATI ON.
Section 502. Priorities.
(a) List.--The departnent shall establish a tenporary Ii st
of priorities anong sites with rel eases or threatened rel eases
for the purpose of taking renedi al aetien RESPONSE. The <—
tenmporary list, with necessary nodifications, shall remain in
effect until the departnent promul gates regul ati ons establishing
criteria for determning priorities anong rel eases and
t hreat ened rel eases. After regulations are pronul gated, a
permanent priority list shall be established and may be nodifi ed
according to the criteria set forth in the regulations. Before a

list is established under this subsection, the departnent shal
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publish the list in the Pennsylvania Bulletin and allow 30 days

for coments on the list by the public. Renedial aetioens <—
RESPONSES nmay be on-going at nore than one site at any given <—
time.

(b) Criteria.--The tenporary list and the regul ations
required by subsection (a) shall be based upon the relative risk
or danger to public health and wel fare or the environnment,
taking into account, to the extent possible, the popul ation at
ri sk, the hazardous potential of the hazardous substances or
contam nants at the sites, the potential for contam nation of
dri nki ng water supplies, the potential for direct human contact,
the potential for destruction of sensitive ecosystens, the
adm ni strative and financial capabilities of the departnent and
ot her appropriate factors.

(c) Status.--The placenent of a site with a rel ease or
t hreat ened rel ease upon either the tenporary priority list or
the permanent priority list shall not be deenmed to be a final
action subject to review under Title 2 of the Pennsyl vania
Consolidated Statutes (relating to admi nistrative |aw and
procedure) OR SECTION 1921-A OF THE ACT OF APRIL 9, 1929 <—
(P.L.177, NO 175), KNOWN AS THE ADM NI STRATI VE CODE COF 1929, nor

shall it confer a right or duty upon the departnent or any
per son.
Section 503. Information gathering and access.

(a) Authority.--The authority of this section shall be
exerci sed when there is a reasonable basis to believe there may
be a release or threat of release of a hazardous substance or
contam nant. The authority of this section shall be exercised
for the purposes of determ ning the need for response, choosing

or taking a response action under this act or otherw se
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enforcing the provisions of this act.

(b) Information.--

(1) The department shall have access to infornmation
rel evant to any of the follow ng:

(i) The identification, nature and quantity of
mat eri al s whi ch have been or are generated, treated,
stored or disposed of at a site or transported to a site.

(i1i) The nature or extent of a release or threatened
rel ease of a hazardous substance or pollutant or
contam nant at or froma site.

(tit) Information relating to the ability of a
person to pay for or to performa response action.

(2) A person who has or may have information under
par agraph (1) shall, upon reasonable notice, either

(i) grant the departnment access at all reasonable
times to a site or other place or property to inspect and
copy all documents or records relating to the matter; or

(ii) copy and furnish to the departnent all the
docunents or records.

(c) Right of entry.--The departnment may enter at reasonable
times a site or other place or property in one or nore of the
foll owi ng circunstances:

(1) A hazardous substance or contam nant nmay be or has
been generated at, stored at, treated at, disposed of at or
transported fromthe place.

(2) A hazardous substance or contam nant has been or is
being or threatens to be rel eased.

(3) Entry is needed to determ ne the need for response
t o hazardous substance or contam nant or the appropriate

response or to effectuate a response action under this act.
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(4) A release of a hazardous substance or contam nant
has occurred on a nearby property, and entry is required to
determ ne the extent of the rel ease.
(5) There is a container or inmpoundnent which is typical
of those used to contain or inpound hazardous substances and
entry is needed to determ ne the existence of a hazardous
subst ance.
(d) Inspection.--
(1) The department nay inspect and obtain sanples froma
site or other place or property referred to in subsection (c)
or froma location of a suspected hazardous substance or
contam nant. THE DEPARTMENT' S RI GHT OF | NSPECTI ON SHALL <—
| NCLUDE THE SAMPLI NG OF SOLI DS, LI QUI DS AND GASES;
EXCAVATI ONS FOR SO L SAMPLI NG DRI LLI NG AND MAI NTENANCE OF
VELLS TO MONI TOR GROUNDWATER;, AND THE | NSTALLATI ON AND
MAI NTENANCE OF OTHER EQUI PMENT TO MONI TOR THE NATURE OR
EXTENT OF A RELEASE OF A SUSPECTED HAZARDOUS SUBSTANCE OR
CONTAM NANT. The departnent may inspect and obtain sanpl es of
containers or |abeling for suspected hazardous substances or
contam nants. Each inspection shall be conpleted with
reasonabl e pronpt ness.
(2) Wen the departnent obtains sanples, before |eaving
the prem ses, it shall give to the owner, operator, tenant or
ot her person in charge of the place fromwhich the sanpl es
were obtained a receipt describing the sanpl e obtained and,
- WHEN requested, a portion of the sanple. A copy of the <—
results of an anal ysis made of the sanples shall be furnished
pronptly to the owner, operator, tenant or other person in
charge + WHEN t he person can be | ocat ed. <—
(e) Aeeess DUTY TO COOPERATE W TH RESPONSE ACTI ON. - - <—
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(1) The followi ng PERSONS shall allow the departnent <—
access or right of entry AND I NSPECTI ON AS MAY BE reasonably <—
necessary to determine the nature and extent of a rel ease of
a hazardous substance or contam nant:

(i) A person who owns or occupies |and on which
there is a release or threat of a release of a hazardous
subst ance or contam nant.

(ii) A person who owns or occupies |land which is
near the site of a release or threatened rel ease.

(ti1) A person who owns or occupies |and on which
there is a container or inpoundnment typical of those used
to contain or inpound hazardous substances.

(iv) A person who is a responsible person under
section 701.

(2) The followi ng PERSONS shall allow the departnent <—
access or right of entry AND I NSPECTI ON AS MAY BE reasonably <—
necessary to performa response aetien under section #6% 501: <—

(i) A person who owns or occupies | and on which
there is a release or a threat of rel ease of a hazardous
subst ance or contam nant.

(ii) A person who owns or occupies |and which may be
affected by the rel ease of a hazardous substance or
cont am nant .

(ti1) A person who is a responsi bl e person under
section 701.

(f) Renedies.--

(1) In addition to any other remedy provided by this
act, the departnment may enforce the provisions of this
section by issuing orders requiring access to information,

requiring entry onto property and restraining interference
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wi th any response action. An order issued under this section
may be appeal ed to the board under section 1921-A of the act
of April 9, 1929 (P.L.177, No.175), known as The

Adm ni strative Code of 1929.

(2) The departnment nmay i mrediately apply to a court of
conpetent jurisdiction to enforce its order, unless the board
has i ssued a supersedeas. The court shall imredi ately enforce
the departnent's order upon finding all of the foll ow ng:

(i) The order is authorized by this act.

(ii) There has not been full conpliance with the
or der.

(3) In lieu of issuing an order under paragraph (1), the
departnment may apply imediately to a court of conpetent
jurisdiction for the sane relief.

(4) Wen the board reviews an order issued under
paragraph (1), or when a court reviews the departnent's
request for imediate relief under paragraph (3), the board
shal |l uphold the departnent's order and the court shall grant
the requested relief where all of the following are
establ i shed:

(i) The departnment has a reasonabl e basis to believe
that there may be a release or a threat of a release of a
hazar dous substance or contam nant.

(ii) The order or relief requested is reasonably
related to determ ning the need for a response, to
choosi ng or taking any response or to otherw se enforcing
the provisions of this act.

(5) Except as provided in paragraph—{4)r TH S SUBSECTI ON,
there shall be no admnistrative or judicial review of action

by the departnment or its agents to obtain access to
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1 information, to obtain entry onto property or to perform work
2 on the property in connection with a response action. Neither
3 the board nor any court may restrain action of the departnent
4 under this section unless all of the follow ng apply:

5 (1) The person seeking to restrain the departnent

6 has given the departnent a 30-day witten notice of his
7 intent to do so.

8 (i1i) The departnent has failed to i ssue an order

9 wi thin the 30-day peri od.

10 (6) The minimumcivil penalty assessed under section

11 1104 for a violation of an order issued under this section
12 shall be $5,000 for each day the order is violated.

13 (g0 Oher remedies.--Nothing in this subsection shal

14 preclude the departnment from securing access or obtaining

15 information in any other |awful manner.

16 (h) Public records.--

17 (1) Except as provided in this subsection, records,

18 reports or other information obtained under this act shall be
19 avai lable to the public for inspection or copying during
20 regul ar busi ness hours. The departnent may, upon request,
21 designate records, reports or information as confidenti al
22 when the person providing the information denonstrates all of
23 t he foll ow ng:
24 (i) The information contains the trade secrets,
25 processes, operations, style of work or apparatus of a
26 person or is otherwi se confidential business information.
27 (i1i) The information does not relate to health or
28 safety effects of a hazardous substance or contam nant.
29 (2) Wen submtting information to the departnent under
30 this act, a person shall designate the information which the
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person believes is confidential or shall submt that

i nformati on separately fromother information being

subm tted.

(1) Use of force.--++ WHEN a person refuses to allow the <—
departnment to have access to information under subsection (c) or
entry onto property under subsection (d), the departnment shal
not use force to obtain the information or entry unl ess one of
the foll owi ng applies:

(1) The departnment has obtai ned a search warrant or

initiated an action under subsection (f).

(2) Imediate action is needed to protect the public
health or safety or the environnent.
Section 504. C eanup standards.

(a) GCeneral rule.--Final renedial aetiens RESPONSES under <—
this act shall neet all standards, requirenents, criteria or
[imtations which are legally applicable or relevant and
appropriate under the circunstances presented by the rel ease or
t hreatened rel ease of the hazardous substance or contam nant.

Cl eanup standards pronul gated or ordered under this act shall be
at | east as stringent as those pronul gated under the Federal
Super fund Act.

(b) Rul enaking.--The department nay pronul gate the
standards, requirenments, criteria or limtations that are
general ly applicable to renedial responses to rel eases of
hazar dous substances or contam nants by regul ation, by policy
statenment or by providing actual notice to a responsible person
of the applicable, OR relevant and appropriate, requirenents. <—

(c) Form--The departnment’'s standards for renedial responses
may include, but are not limted to, regulations, policies,

gui del i nes, design manual s, plans, executive orders, forns and
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nodul es and ot her docunents used in environnmental prograns
adm ni stered by the departnent.

(d) Special standards.--In addition to the pronul gation of
State standards, requirenments, criteria or limtations which are
general ly applicable, the departnent may add special standards
on a case-by-case basis in order to assure protection of human
heal th and the environnent.

(e) Modification.--The departnment may nodify otherw se
appl i cabl e requirements ++ WHEN any of the follow ng apply:

(1) Conpliance with a requirenent at a site will result
in greater risk to the public health and the environnment than
alternative options.

(2) Conpliance with a requirenent at a site is
technically infeasible froman engi neering perspective.

(3) The renedi al aet+en RESPONSE sel ected will attain a
standard of performance that is equivalent to that required
under the otherw se applicabl e requirenent, through use of
anot her net hod or approach.

(f) Fund noney.--In addition to the provisions of subsection
(e), H WHEN the response action is to be done using only fund
noney, the departnment nmay wai ve requirenments that m ght
ot herwi se be applicable to a response at the site undertaken by
a responsible person if it determ nes the waiver to be in the
public interest.

fg—Permts—No—State—ortoeeal—permts——shalt-—be requred
: . | | ol I . : .

. L bt ai W I | .

(G PERMTS. --VWHEN PRI OR WRI TTEN APPROVAL | S OBTAI NED FROM
THE DEPARTMENT, NO STATE OR LOCAL PERM TS SHALL BE REQUI RED FOR
A RESPONSE ACTI ON CONDUCTED ENTI RELY ON THE SI TE, PROVI DED THAT
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THE RESPONSE ACTI ON COMPLI ES W TH STANDARDS PURSUANT TO THI S
SECTI ON.

(h) Review --Any action taken by the departnent under this
section shall be subject to judicial or admnistrative review
only as provided in section 508.

Section 505. Devel opnent and inplenentation of response
actions.

(a) Basis.--The selection of a renedi al aetien RESPONSE <—
shall be based upon the adm nistrative record devel oped under
section 506.

(b) Interimresponse.--An interimresponse nay be taken
before the devel opnent of an administrative record i WHEN, upon <—
the basis of the information available to the departnent at the
time of the interimresponse, there is a reasonable basis to
believe that pronpt action is required to protect the public
health or safety or the environnent. H WHEN t he depart nent <—
takes an interi mresponse before the devel opnment of an
adm nistrative record, it shall provide the notice required by
section 506(b) within 30 days of initiating the response action.

In addition to the information required by section 506(b), the
notice shall describe the actions which have al ready been taken
and any additional actions to be taken prior to the close of the
public conment period under section 506(c).

(c) Inplenmentation of action.--After the selection of an
interimresponse or a renedi al aet+en RESPONSE, the depart nent <—
may i nplenent all or any part of the selected action by doing
any of the follow ng:

(1) Issuing an order to a responsible person. This

par agr aph does not prohibit action under paragraph (2).

(2) Taking the action itself. This paragraph does not
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prohi bit action under paragraph (1).

(d) Oders.--Orders issued under this section include, but
are not limted to:

(1) Oders requiring a responsible person to take a
response action.

(2) Oders restraining a person frominterfering with a
response action.

(3) Oders nodifying a response action, including
response actions which had been previously approved by the
depart nment.

(e) Judicial action.--The departnent may file an action to
enforce an order issued under this section in Comonweal th Court
or in any other court of conpetent jurisdiction. The departnment
may i nclude in the sane action a civil penalty assessnent under
section 1104. H- WHEN the departnent files such an action, its <—
order shall be enforced and its civil penalty assessnment shal
be uphel d unl ess the person subject to the order or the civil
penalty can denonstrate that the departnment acted arbitrarily
and capriciously on the basis of the adm nistrative record
devel oped under section 506.

(f) Costs.--

(1) +H= WHEN the departnment issues an order under this <—
section, a person subject to the order may seek to recover
fromthe fund the cost of conplying with the order by filing
an action with the board after conpletion of the response
action. The action nust be filed within 60 days after the
conpl etion of the required action. To recover costs, the
person nust denonstrate by a preponderance of the evidence,
upon the basis of the adm nistrative record devel oped under

section 506, all of the follow ng:
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1 (1) The person was not a responsible person under

2 this act.

3 (ii) The costs sought to be recovered are reasonabl e
4 in light of the action required by the order.

5 (2) A person subject to an order under this act may al so
6 recover reasonable costs for that portion of the response

7 action ordered which the person can denonstrate to be

8 arbitrary and capricious on the basis of the adm nistrative

9 record devel oped under section 506.

10 Section 506. Adm nistrative record.

11 (a) Contents.--The admi nistrative record upon which a

12 response action is based shall consist of all of the follow ng:
13 (1) The notice issued under subsection (b).

14 (2) The departnent's description of the action and the
15 i nformati on which supports the action.

16 (3) Witten comments submitted during the public comment
17 period under subsection (c).

18 (4) Transcripts of conments nade at the public hearing
19 hel d under subsection (d).
20 (5) The departnent's statenent of the basis and purpose
21 for its decision and its response to significant comments
22 made during the public coment period.
23 (6) The docket maintained under subsection (f), listing
24 the contents of the adm nistrative record.
25 (b) Notice.--
26 (1) The departnent shall issue a notice setting forth
27 all of the follow ng:
28 (1) A brief analysis of the response action and
29 alternative actions that were consi dered.
30 (i1i) The time and place during which the informtion
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listed on the docket maintained under subsection (f) may

be i nspected and copi ed.

(ti1) A specified tinme and place for providing
witten comments on the response action.

(iv) The time and place at which a public hearing
will be held to receive oral coments on the response
action.

(2) The notice shall be mailed to responsible persons
whose identities and addresses are known to the departnent.
The notice shall also be published in a newspaper of general
circulation in the area in which the rel ease has occurred and
in the Pennsylvania Bulletin. The failure to provide this
noti ce does not affect a responsible person's liability under
this act.

(c) Public coment. --

(1) The public conment period shall extend for at | east
90 days fromthe date that notice is published in the
Pennsyl vania Bulletin. During the public comment period the
department wiH SHALL meke avail able for inspection during <—
nor mal business hours all of the foll ow ng:

(i) The departnment's description of the response
action.

(ii) The information supporting the response action.

(Ti1) Witten comments submtted during the public
comment peri od.

(iv) The docket maintained under subsection (f).

(2) The public conment period shall extend at |east 30
days after the public hearing to provide an opportunity for
t he subm ssion of rebuttal and supplenmentary information

(d) Public hearing.--A AT LEAST ONE public hearing shall be <—
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conducted near the site of the response action to allow

i nt

erested persons to give oral or witten comments. A

transcri pt shall be kept of oral presentations. The hearing

shall be schedul ed at |east 30 days after the publication of the

not

ice in the Pennsylvania Bulletin.

(e) Decision.--At the close of the public coment period,

the departnent shall file a statenment of the basis and purpose

f or

its decision. It shall include an explanation of any nmjor

changes in the response action fromthat described in the

not

ice. The departnment shall also file a response to each of the

significant comments, criticisns and new data submtted in oral

or witten presentations during the public coment period.

of

(f) Docket.--The department shall maintain a docket |isting

all the itens which formthe adm nistrative record, and it

shall notify a person submtting a comrent that it has been

ent

per

ered on the docket. It shall be the responsibility of the

son submtting witten comments to either verify that the

comments have been noted on the docket or to notify the

departnent, before the end of the public coment period, that

t he docket does not note the submtted witten comment.

(g0 dosing.--The adm nistrative record shall be cl osed,

once the departnment has filed its statenment and response under

subsection (e). The departnent's decision may not be based, in

whol e or in part, upon information which has not been noted on

the docket as of the date the admi nistrative record is cl osed.

The adm nistrative record may be reopened only for any of the

f ol

| ow ng reasons:
(1) Additional information which the departnent
determ nes to be of central relevance to the sel ected action

is obtained during the inplenentation of the response action.
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(2) A person raising an objection to the response action
can denonstrate that it was inpracticable to raise the

obj ection during the public comrent period or that the

grounds for the objection arose after the public conment

peri od.

(3) The department wi shes to docunent its response
costs.
(4) A case is remanded to the departnment under section

508.

(h) Reopening.--To reopen the adm nistrative record, the
departnment shall provide a notice setting forth the purpose of
the reopening and the tinme and place for submtting witten
comments during a 60-day public conment period. THE DEPARTMENT <—
MAY HOLD A PUBLI C HEARING | F A WRI TTEN REQUEST | S RECEI VED
W THI N 30 DAYS OF PUBLI CATI ON OF THE NOTI CE OF RECPENI NG The
docket shall note additional information submtted by the
departnment, witten comments, ORAL COMMENTS MADE AT THE PUBLI C <—
HEARI NG and the departnent's responses to the significant
comments. The departnment's decision not to reopen the
adm nistrative record may only be reviewed as provided in
section 508.

Section 507. Recovery of response costs.

(a) GCeneral rule.--A responsible person under section 701 or
a person who causes a release or threat of a release of a
hazar dous substance or causes a public nuisance shall be liable
for the response costs and for damages to natural resources. The
departnment, a Conmonweal th agency, or a nunicipality which
undertakes to abate a public nuisance or take a response action
may recover those response costs and natural resource damages in

an action in equity brought before a court of conpetent
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jurisdiction. In addition, the board is given jurisdiction over
actions by the departnent to recover response costs and danmages
to natural resources.

(b) Amount.--In an action to recover response costs and
nat ural resource damages, the departnment shall include
adm nistrative and legal costs incurred fromits initial
investigation up to the time that it recovers its costs. The
anount attributable to adm nistrative and | egal costs shall be
10% of the anmount paid for the response action or the actual
costs, whichever is greater

(c) Punitive danmages.--A person who fails to conply with an
order of the departnent requiring a response action or the
abat enent of a public nuisance shall be liable for punitive
damages in an anmount which is at | east equal to but not nore
than three tines the costs recoverabl e under this section.

(d) Effect of damages assessnent.--A determ nation or
assessment of danmages to natural resources for the purposes of
this act, the Federal Superfund Act, or section 311 of the
Federal Water Pollution Control Act (62 Stat. 1155, 33 U.S.C. 8§
1321) made by the departnent or other trustee shall have the
force and effect of a rebuttable presunption on behalf of the
trustee in an admnistrative or judicial proceeding under this
act, the Federal Superfund Act or section 311 of the Federal
Water Pol lution Act.

(e) GCuvil penalty.--H VWHEN the departnent files an action <—
to recover its response costs and natural resources damage
assessment, it may al so seek civil penalties under section 1104.
The departnent’'s entitlenment to recover its response costs, its
assessment of natural resources' damages and its assessnent of

civil penalties shall be reviewed solely upon the basis of the
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adm ni strative record devel oped under section 506. Its right to
recover response costs, natural resources' damages and civil
penal ti es shall be upheld unless the |liable person can
denonstrate that the departnent acted arbitrarily and
capriciously on the basis of the adm nistrative record devel oped
under section 506.
Section 508. Admnistrative and judicial review of response
actions.

(a) General rule.--Notw thstanding any other provision of
| aw, the provisions of this section shall provide the exclusive
nmet hod of challenging either the adm nistrative record devel oped
under section 506 or a decision of the departnent based upon the
adm ni strative record.

(b) Timng of review --Neither the board nor a court shal
have jurisdiction to review a response action taken by the
departnment or ordered by the departnment under section 505 until
the departnent files an action to enforce the order or to
recover its response costs.

(c) Gounds.--A challenge to a response action shall be
limted to the adm nistrative record devel oped under section
506. In a challenge to a response action, an objection shall be
wai ved unless it was raised during the public coment period
provi ded under section 506(c). Fhe NOTW THSTANDI NG ANY PROVI SI ON
OF SECTI ON 1921-A OF THE ACT OF APRIL 9, 1929 (P.L.177, NO 175),
KNOAN AS THE ADM NI STRATI VE CODE OF 1929, THE record for
judicial or adm nistrative review shall consist exclusively of
the material referred to in section 506(a).

(d) Procedural errors.--Procedural errors in the devel opnment
of the adm nistrative record shall not be a basis for

chal I enging a response action unless the errors were so serious

19870H1852B3341 - 36 -

<



© o0 N oo o A~ wWw N P

N ORNN N RN NN N NN R B P B R R R R R
© O N o U~ W N B O © 0 N 0o o M W N B O

30

and related to matters of such central relevance to the response
action that the action would have been significantly changed had
the errors not been made. The person asserting the significance
of the procedural errors shall have the burden of proving that
the action woul d have been significantly changed.

(e) Remand.--+H+ WHEN a response action is denonstrated to be
arbitrary and capricious on the basis of the adm nistrative
record devel oped under section 506, or + WHEN a procedural
error occurred in the devel opnent of the adm nistrative record
whi ch (error) would have significantly changed the response
action, the follow ng apply:

(1) +H= WHEN additional information could affect the
outcone of the case, the matter shall be remanded to the
departnent for reopening the adm nistrative record.

(2) +H= WHEN additional information could not affect the
out cone of the case, the departnment's enforcenent of its
order or its recovery of response costs shall be limted only
as to that portion of the response action found to be
arbitrary and capricious or the result of a procedural error
whi ch woul d have significantly changed the action.

SECTI ON 509. PRI VATE CAUSE OF ACTI ON

ANY PERSON RESPONSI BLE FOR A RELEASE OF A HAZARDOUS SUBSTANCE
UNDER THI S ACT SHALL ALSO BE STRI CTLY LI ABLE FOR ANY PERSONAL
I NJURY OR PROPERTY DAMAGE RESULTI NG FROM THE RELEASE OR FOR ANY
RESPONSE COSTS | NCURRED WHI CH ARE NOT | NCONSI STENT W TH A
DEPARTMENTAL ACTI ON PURSUANT TO SECTI ON 505.

Section 589 510. Superlien.
(a) Establishnent.--An award of response costs, assessnent

of natural resources' damages or assessnment of civil penalties

shall constitute a judgnent agai nst the respensibleperson PARTY
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FOUND LI ABLE. This judgnment nmay be collected in any manner
provi ded by |aw. The departnent shall send a notice of lien to
the prothonotary or equivalent official of the county in which
the responsi ble party has real or personal property, setting
forth the anount of the award of costs, of the assessnent of
damages and of the assessnent of penalties. The prothonotary or
equi val ent official shall pronptly enter upon the civil judgnent
or order docket the name and address of the responsible persen <—
PARTY and the anount of the lien as set forth in the notice of <—
lien. Upon entry by the prothonotary, the lien shall attach to
the revenue and all real and personal property of the
responsi bl e persen PARTY, whether or not the responsible persen <—
PARTY is insol vent. <—
(b) Registry.--There is established a central registry of
all liens filed under this act in the Departnment of State. The
Commonweal th shall file a notice of lien with the Secretary of
the Comonwealth in addition to filings with a prothonotary or
equi val ent official.
(c) Priority FOR AFFECTED PROPERTY. --The notice of lien <—
filed under this section affecting property subject to a
response action shall create a lien with priority over all other
claims or liens filed against the property. If the property
conprises six dwelling units or less and is used exclusively for
residential purposes, this notice of lien shall not affect a
valid lien, right or interest in the property filed in
accordance with established procedure prior to the filing of
this notice of Iien.
(d) F+we PRIRORITY FOR OTHER PROPERTY. --The notice of lien <—
filed under this section affecting property of a responsible

person which is not the subject of a response action shall have
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1 priority fromthe day of the filing of the notice of the lien

2 over all other clains and liens filed against the property; but
3 it shall not affect any valid lien, right, or interest in the

4 property filed in accordance with established procedure prior to
5 the filing of a notice of Iien under this subsection.

6 Section 536 511. Evaluation grant.

7 The departnent may nake avail abl e a reasonabl e sum as a grant
8 to the governing body of the host nmunicipality of a site where

9 the departnment is considering a renedial aetien RESPONSE. The

10 host nunicipality shall use this sumsolely to conduct an

11 independent technical evaluation of the proposed renedi al aetioen
12 RESPONSE. The grant shall not exceed $50, 000 unl ess the

13 departnent promul gates regul ati ons establishing a schedule for
14 grants.

15 Section 5% 512. Acquisition of real property.

16 (a) General rule.--The departnment may acquire, by purchase,
17 | ease, condemation, donation or otherw se, real property or an
18 interest in real property that the departnment, inits

19 discretion, determnes is needed to conduct a response action
20 under this act. The departnment has no duty to acquire any
21 interest in real property under this act.
22 (b) Sovereign immunity.--The Comopnweal th shall not be
23 liable under this act as a result of acquiring an interest in
24 real estate under this section, nor shall anything in this act
25 be construed as a wai ver of sovereign immunity OR A WAl VER UNDER
26 42 PA.C.S. 8§ 8522 (RELATING TO EXCEPTI ONS TO SOVEREI GN
27 I MVUNITY).
28 Section 5132 513. After closure and conveyance of property.
29 (a) General rule.--A site at which hazardous substances

30 remain after conpletion of a response action shall not be put to
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a use which would disturb or be inconsistent with the response
action inplenented. The departnent shall have the authority to
i ssue an order precluding or requiring cessation of activity at
a facility which the departnent finds would disturb or be

i nconsi stent with the response action inplenented. A person
adversely affected by the order may file an appeal with the
board. The departnent shall require the recorder of deeds to
record an order under this subsection in a manner which wll
assure its disclosure in the ordinary course of a title search
of the subject property. An order under this subsection, when
recorded, shall be binding upon subsequent purchasers.

(b) Acknow edgnent.--The grantor, in every deed for the
conveyance of property on which A hazardous substance is El THER <—
presently being di sposed or has ever been di sposed by the
grantor or to the grantor's actual know edge, shall include in
the property description section of the deed an acknow edgnent
of the hazardous substance di sposal. The acknow edgnent shal
include, but not be Ilimted to, the extent the information is
avai |l abl e, but the surface area size and exact |ocation of the <—
di sposed substances and a description of the types of hazardous
subst ances contai ned. This property description shall be nmade a
part of the deed for all future conveyances or transfers of the
subj ect property.

Section 5143 514. Contracting. <—

(a) Authority.--The departnent shall have the authority to
enter into a contract with any person or firmto have them
provi de assistance to the departnment for the inplenmentation of
this act.

(b) Bend | NDEWNI FI CATI ON. - - Any person who enters into a <—

contract with the departnment to assist the departnent in
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i npl enenting this aet CHAPTER, shall not be required to
i ndemmi fy the Comonweal th or Commonweal t h enpl oyees agai nst
clainms arising out of performance of the contract.
CHAPTER 7
LI ABI LI TY AND COST RECOVERY

Section 701. Responsible person.

(a) General rule.--Except for rel eases of hazardous
subst ances expressly and specifically approved under a valid
Federal or State permt, a person +s SHALL BE responsible for a
rel ease or threatened rel ease of a hazardous substance from a
site ++ WHEN any of the follow ng apply:

(1) The person owns or operates the site:

(1) when a hazardous substance is placed or conmes to
be |l ocated in or on a site;

(i1i) when a hazardous substance is located in or on
the site, but before it is released; or

(ti1) during the tine of the release or threatened
rel ease

(2) The person GENERATES, owns or possesses a hazardous
substance and arranges by contract, agreenent or otherw se
for the disposal, treatnent or transport for disposal or
treatment of the hazardous substance.

(3) The person accepts hazardous substances for
transport to disposal or treatnent facilities, incineration
vessels or sites selected by the SUCH person from which there
is arelease or a threatened rel ease of a hazardous substance
whi ch causes the incurrence of response costs.

(b) Exception.--An owner of real property is not responsible
for the rel ease or threatened rel ease of a hazardous substance

froma site in or on the property i+ WHEN t he owner denobnstrates
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10
11
12
13
14
15
16
17
18
19
20
21
22
23
24
25
26
27
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to the departnment that all of the followng are true:

(1) The real property on which the site concerned is
| ocat ed was acquired by the owner after the disposal or
pl acenent of a hazardous substance on, in or at the site.

(2) The owner has exercised due care with respect to the
hazar dous substances concerned, taking into consideration the
characteristics of such hazardous substances, in |ight of al
rel evant facts and circunstances.

(3) The owner took precautions agai nst foreseeable acts
or om ssions of any third party and the consequences t hat
coul d foreseeably result from such acts or om ssions.

(4) +H= WHEN t he owner obtained actual know edge of the <—
rel ease or threatened rel ease of a hazardous substance at the
site when the owner owned the real property, AND the owner <—
di d not subsequently transfer ownership of the property to
anot her person w thout disclosing such know edge.

(5) The owner has not, by act or om ssion, caused or
contributed to the release or threatened rel ease of a
hazar dous substance which is the subject of the action
relating to the site.

(6) The owner neets one of these requirenents:

(i) At the tinme the owner acquired the site, the

owner did not know, and had no reason to know, that a

hazar dous substance which is the subject of the rel ease

or threatened rel ease was di sposed of on, in or at the
site. For purposes of this subparagraph, the owner nust
have undertaken, at the time of acquisition, al
appropriate inquiries into the previ ous ownership and
uses of the property consistent with good conmercial or

customary practice in an effort to mnimze liability.
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1 The departnent shall take into account specialized

2 knowl edge or experience on the part of the defendant <—
3 OMER, the relationship of the purchase price to the <—
4 val ue of the property if uncontam nated, conmmonly known

5 or reasonably ascertainable information about the

6 property, the obviousness of the presence or likely

7 presence of contami nation at the property and the ability

8 to detect the contam nation by appropriate inspection.

9 (i1i) The owner is a governnent entity which acquired

10 the site by escheat, through any other involuntary

11 transfer or acquisition or through the exercise of

12 em nent domain authority by purchase or condemati on

13 (ti1) The owner acquired the site by inheritance or

14 bequest .

15 (7) The only basis of liability for the | andowner is

16 owner ship of the | and.

17 (c) Enployees.--Wien a person who is responsible for a

18 release or threatened rel ease under subsection (a) is an

19 enployee who is acting in the scope of enploynent:
20 (1) The enployee is subject to liability under this
21 section only ++ WHEN t he enpl oyee's conduct with respect to <—
22 t he hazardous substance was negligent under circunstances in
23 whi ch the enpl oyee knew that the substance was hazardous and
24 that the enpl oyee's conduct could result in serious harm
25 (2) The enployer shall be considered a person
26 responsi ble for the release or threatened rel ease and is
27 subject to liability under this section regardl ess of the
28 degree of care exercised by the enpl oyee.
29 Section 702. Scope of liability.
30 (a) GCeneral rule.--A person who is responsible for a rel ease
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1 or threatened rel ease of a hazardous substance froma site as

2 specified in section 701 is strictly liable for the follow ng

3 response costs and damages which result fromthe rel ease or

4 threatened release or to which the release or threatened rel ease

5 significantly contributes:

6 (1) Costs of interimresponse which are reasonable in

7 light of the information available to the departnment at the

8 time the interimresponse action was taken.

9 (2) Reasonabl e and necessary OR APPROPRI ATE costs of <—
10 remedi al aet+en RESPONSE i ncurred by the United States, the <—
11 Commonweal th or a political subdivision.

12 (3) O her reasonabl e—neecessary AND NECESSARY OR <—
13 APPROPRI ATE costs of response incurred by any other person.
14 (4) Danmages for injury to, destruction of, or |oss of
15 natural resources within this Comonweal th or bel onging to,
16 managed by, controlled by or appertaining to the United

17 States, the Conmonwealth or a political subdivision. This

18 par agr aph i ncludes the reasonabl e costs of assessing injury,
19 destruction or loss resulting fromsuch a rel ease.

20 (5) The cost of a health assessnment or health effects
21 st udy.

22 (b) Interest.--

23 (1) The anmounts recoverable in an action under sections
24 507 and 1101 include interest on the amounts recoverable

25 under subsection (a). Interest shall accrue fromthe |ater
26 of :

27 (1) the date paynent of a specified anount is

28 demanded in witing; or

29 (ii) the date of the expenditure concerned.

30 (2) The rate of interest on the outstandi ng unpaid
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bal ance of the anounts recoverabl e under sections 507 and
1101 shall be the-samwerate—as—+s—speeifiedfortnterest—on <—
Favestrents—of —the fund-under—seetion-961- 6% ANNUALLY. <—
(c) Contractors.--A person or conpany whom has entered into
a contract wwth the departnment to assist the departnment in
i npl enenting this act, shall not be held liable under this act
for a rel ease of a hazardous substance arising out of
performance of the contract + WHEN the rel ease is not caused by <—
the contractor's negligence.
(d) Conmonweal th enpl oyees. --Persons enpl oyed by the
Conmmonweal th shall not be held liable for a release of a
hazar dous substance or contam nant, or any ot her danmages
incurred, as a result of actions or om ssions occurring when
acting in their official capacity.
Section 703. Defenses to liability.
(a) Gounds.--There shall be no liability under section 701
for a person otherw se |iable who can establish, that the
rel ease or threat of rel ease of a hazardous substance and the
damages resulting therefromwere caused solely by any of the
fol | ow ng:
(1) An act of Cod.
(2) An act of war.
(3) An act or omssion of a third party other than an
enpl oyee, agent or contractor of the responsible person or
one whose act or om ssion occurs in connection with an
agreenent or contractual relationship, if the responsible
per son:
(i) exercised due care with respect to the hazardous
subst ance concerned, taking into consideration the

characteristics of such hazardous substance, in |ight of
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all relevant facts and circunstances; and

(1i) took precautions agai nst foreseeable acts or
om ssions of any such third party and the consequences
that could foreseeably result fromthose acts or
om Ssi ons.

(b) Assistance.--Except as provided in subsection (c), no
person shall be liable under this act for costs or danages as a
result of actions taken or omtted in the course of rendering
care, assistance or advice in accordance with this act or at the
direction of the departnent with respect to an incident creating
a danger to public health, safety or welfare or the environnment
as a result of a release of a hazardous substance or contan nant
or the threat thereof. This subsection does not preclude
liability for costs or damages as the result of negligence on
the part of the person.

(c) Governnent action.--No State agency or political
subdi vi sion shall be |iable under this act for costs or danmages
as a result of actions taken by the State agency or political
subdi vision in response to a release or threatened rel ease of a
hazar dous substance generated by or froma site.

(d) Burden of proof.--A person claimng a defense provided
in this section has the burden to prove all elenents of the
defense by a preponderance of the evidence.

Section 704. Subrogation and insurance.

(a) GCeneral rule.--An owner or operator of a facility or any
ot her person who may be |iable under section 701 nay not avoid
that liability by means of a conveyance of a right, title or
interest in real property, or by an indemification, a hold
harm ess agreenent, or a simlar agreenent.

(b) Construction.--Nothing in this section shall be
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construed to do any of the follow ng:

(1) Prohibit a party who may be |iable under section 701
fromentering into an agreenment by which that party is
insured, held harm ess or indemified for part or all of that
liability.

(2) Prohibit the enforcenent of an insurance, a hold
harm ess or an indemification agreenent.

(3) Bar a cause of action brought by a party who may be
i abl e under section 701 or by an insurer or guarantor,
whet her by right of subrogation or otherw se.

Section 705. Contri bution.

(a) GCeneral rule.--A person may seek contribution froma
responsi bl e person under section 701, during or following a
civil action under sections 507 or 1101. Clains for contribution
shall be brought in accordance with this section and the
Pennsyl vania Rules of Civil Procedure. Nothing in this section
shall dimnish the right of a person to bring an action for
contribution in the absence of a civil action under sections 507
or 1101. Aliable party's right to contribution shall be limted
to the excess of consideration paid to the departnent over that
party's allocated share of liability as determ ned under this
secti on.

(b) Allocation. --Ater—t-abiHtytothedepartrent—is
| : | | . 4 he| | chall
i ] . i abili he i abl . .

il ) | ) ) hicl Li abl
seeks—a contributioneclaim INA CIVIL ACTITON IN WH CH A LI ABLE

PARTY SEEKS A CONTRI BUTI ON CLAIM THE COURT, OR THE BOARD I N AN
ACTI ON BROUGHT UNDER SECTI ON 507 OR 1101, SHALL ENTER JUDGVENT
ALLOCATI NG LI ABI LI TY AMONG THE LI ABLE PARTI ES. Al location shal

19870H1852B3341 - 47 -



1 not affect the parties' liability to the department. The burden
2 is on each party to show how liability should be allocated. In
3 determning allocation under this section, the court or the

4 board may use such equitable factors as it deens appropriate.

5 The trier of fact shall consider the follow ng factors:

6 (1) The extent to which each party's contribution to the
7 rel ease of a hazardous substance can be distingui shed.

8 (2) The amount of hazardous substance invol ved.

9 (3) The degree of toxicity of the hazardous substance
10 i nvol ved.

11 (4) The degree of involvenent of and care exercised by
12 each party in manufacturing, treating, transporting, and

13 di sposi ng of the hazardous substance.

14 (5) The degree of cooperation by each party with

15 Federal, State, or local officials to prevent harmto the

16 public health or the environnent.

17 (6) Know edge by each party of the hazardous nature of
18 t he substance.

19 (c) Settlenents.--
20 (1) ++ WHEN the departnment enters into an administrative
21 or judicially approved settlenent of a civil action brought
22 under sections 507 or 1101, the ampunt of the departnent's
23 cl ai munder that civil action shall be reduced by the anmount
24 of the consideration paid to the departnment or the all ocated
25 anount of the settling party's liability, whichever is |ess.
26 A settlenment shall not otherwi se affect the departnent's
27 cl ai munder sections 507 or 1101.
28 (2) A person who has resolved its liability to the
29 departnment in an adm nistrative or judicially approved
30 settl ement shall not be liable for clains for contribution
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1 regarding matters addressed in the settlenment unless the

2 terms of the settlenent provide otherw se. The settling party

3 may seek contribution froma nonsettling party to recover the

4 consideration paid in excess of its allocated share of

5 liability as determ ned by the court or the board.

6 (3) H= WHEN t he departnment has obtained | ess than <—
7 conplete relief froma person who has resolved its liability

8 to the departnment in an adm nistrative or judicially approved

9 settlenent, the departnment may bring an action against a

10 person who has not so resolved its liability. A nonsettling

11 party may seek contribution fromany other nonsettling party

12 or any settling party as allowed under this section.

13 (D) FEDERAL FUNDS; COOPERATI VE AGREEMENTS. - - THE COVWWONVWEALTH <—
14 SHALL ACTI VELY SEEK TO OBTAIN FEDERAL FUNDS TOVWHICH IT IS

15 ENTI TLED UNDER THE FEDERAL SUPERFUND ACT AND MAY TAKE ACTI ONS

16 NECESSARY TO ENTER | NTO CONTRACTUAL OR COOPERATI VE AGREEMENTS

17 UNDER SECTI ON 104(C)(3) AND (D)(1) OF THE FEDERAL SUPERFUND ACT

18 (42 U.S.C. § 9604(C)(3) AND (D)(A)).

19 CHAPTER 9
20 FUND

N DN DN N DN N N DN
o N o o A~ W N

N
(o]

30 feyr—Funds——Mprey—t+rom-thetoH owng—sourees—shalt—be
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26 regubatt-ons—

27 (4)y—The departnent—may—exclude spalb—quantity generators
28 fromthefees—

29 SECTION 901. FUND.

30 (A) ESTABLI SHVENT. - - THE HAZARDOUS SI TES CLEANUP FUND, AS
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ESTABLI SHED | N SECTI ON 602.3 OF THE ACT OF MARCH 4, 1971 (P.L.S6,
NO. 2), KNOW AS THE TAX REFORM CODE OF 1971, SHALL BE A SPECI AL
FUND ADM NI STERED BY THE DEPARTMENT AND SHALL NOT BE SUBJECT TO
THE ACT OF JULY 13, 1987 (P.L.340, NO 64), ENTITLED "AN ACT
PROVI DI NG FOR THE ESTABLI SHVENT, FUNDI NG AND OPERATI ON OF A
SPECI AL RESTRI CTED RECEI PT ACCOUNT W THI N THE GENERAL FUND TO
SUPPCRT THE ESTABLI SHVENT AND OPERATI ON OF A STATEW DE JUDI ClI AL
COWUTER SYSTEM PROVI DI NG FOR ANNUAL APPROPRI ATI ONS FROM THE
RESTRI CTED FUNDS; AND PROVI DI NG FOR THE PAYMENT OF A PORTI ON OF
ALL FI'NES, FEES AND COSTS COLLECTED BY THE JUDI Cl ARY | NTO THE
RESTRI CTED RECEI PT ACCOUNT. "

(B) APPROPRI ATI ON. - - MONEY PLACED IN THE FUND | S APPROPRI ATED
TO THE DEPARTMENT FOR THE PURPOSES SET FORTH IN THI S SECTI ON.
THE DEPARTMENT SHALL ANNUALLY SUBM T TO THE GOVERNOR FOR
APPROVAL ESTI MATES OF AMOUNTS TO BE EXPENDED UNDER THI S ACT.

(© FUNDS. - - MONEY FROM THE FOLLOW NG SOURCES SHALL BE
DEPCSI TED | N THE FUND:

(1) PROCEEDS FROM HAZARDOUS WASTE TRANSPORTATI ON AND
MANAGEMENT FEES | MPCSED BY SECTI ON 903, | NCLUDI NG | NTEREST
AND PENALTI ES.

(2) MONEY RECOVERED BY THE COMMONWEALTH UNDER SECTI ONS
507 AND 1101.

(3) I NTEREST ATTRI BUTABLE TO | NVESTMENT OF MONEY
DEPCSI TED | N THE FUND.

(4) MONEY APPROPRI ATED BY THE GENERAL ASSEMBLY FOR
| MPLEMENTATI ON OF THI S ACT.

(5) MONEY RECOVERED BY THE COMMONWEALTH PURSUANT TO A
COST RECOVERY ACTI ON UNDER THE FEDERAL SUPERFUND ACT.

(6) MONEY RECElI VED FROM THE FEDERAL GOVERNMENT UNDER THE
FEDERAL SUPERFUND ACT.
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1 (7) ALL REVENUES COLLECTED PURSUANT TO SECTI ON 602.3 OF
2 THE TAX REFORM CCDE OF 1971.

3 (8) ALL FEES COLLECTED UNDER SECTI ONS 903 AND 904.

4 (9) FUNDS AVAI LABLE FROM APPROPRI ATI ONS FOR THE SAME AND
5 SI'M LAR PURPGSES.

6 SECTION 902. EXPENDI TURES FROM FUND

7 (A) PURPCSES. - - THE DEPARTMENT SHALL EXPEND MONEY | N THE FUND
8 FOR PURPGSES | NCLUDI NG BUT NOT LIMTED TO

9 (1) PREPARATI ON BY THE DEPARTMENT OR I TS AGENTS FOR

10 TAKI NG RESPONSE ACTI ONS, WHI CH | NCLUDE EMERGENCY ACTI ONS,

11 I NVESTI GATI ONS, TESTI NG ACTI VI TI ES, CONTRACTI NG, EXCAVATI ON,
12 ADM NI STRATI VE COSTS AND ENFORCEMENT EFFORTS RELATI NG TO THE
13 RELEASE OR THREATENED RELEASE OF HAZARDOUS SUBSTANCES OR

14 CONTAM NANTS.

15 (2) RESPONSE ACTI ONS TAKEN OR AUTHORI ZED BY THE

16 DEPARTMENT, | NCLUDI NG RELATED ENFORCEMENT AND COWPLI ANCE

17 EFFORTS AND THE PAYMENT OF THE STATE SHARE OF THE COST OF

18 REMEDI AL ACTI ONS WHI CH MAY BE CARRI ED OUT UNDER AN AGREEMENT
19 OR CONTRACT W TH THE FEDERAL GOVERNMENT PURSUANT TO THE

20 FEDERAL SUPERFUND ACT.

21 (3) PARTICI PATI ON I N RESPONSE ACTI VI TI ES TO THE EXTENT
22 THE DEPARTMENT, |IN I'TS DI SCRETI ON, FI NDS NECESSARY OR

23 APPROPRI ATE, TO CARRY OQUT THE PURPCSES OF TH S ACT. THE

24 DEPARTMENT MAY ALSO USE THE FUND TO PROMOTE VOLUNTARY

25 CLEANUPS BY PARTI Cl PATING | N M XED FUNDI NG SETTLEMENTS W TH
26 POTENTI ALLY RESPONSI BLE PERSONS.

27 (4) EMERGENCY ACTI ONS, | NCLUDI NG RESPONSE TO SPILLS AND
28 OTHER UNCONTRCLLED RELEASES AND THEI R CLEANUP

29 (5) REIMBURSEMENT TO A PRI VATE PARTY FOR EXPENDI TURES
30 MADE FROM THE EFFECTI VE DATE OF THI S ACT TO PROVI DE
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ALTERNATI VE WATER SUPPLI ES DEEMED NECESSARY BY THE DEPARTMENT
TO PROTECT THE PUBLI C HEALTH FROM CONTAM NATI ON RESULTI NG
FROM THE RELEASE OF A HAZARDOUS SUBSTANCE OR CONTAM NANT.

(6) REPLACEMENT OF PUBLI C OR PRI VATE WATER SUPPLI ES
DEEMED NECESSARY BY THE DEPARTMENT TO PROTECT THE PUBLI C
HEALTH FROM CONTAM NATI ON RESULTI NG FROM THE RELEASE OF A
HAZARDOUS SUBSTANCE OR CONTAM NANT.

(7) REHABI LI TATI ON, RESTORATI ON OR ACQUI SI TI ON OF
NATURAL RESOURCES TO REMEDY | NJURI ES OR LOSSES TO NATURAL
RESOURCES RESULTI NG FROM THE RELEASE OF A HAZARDOUS SUBSTANCE
OR CONTAM NANT.

(8) CRANTS BY THE DEPARTMENT TO DEMONSTRATE ALTERNATI VES
TO LAND DI SPOSAL OF HAZARDOUS WASTE, | NCLUDI NG REDUCTI ON,
SEPARATI ON, PRETREATMENT, PROCESSI NG AND RESOURCE RECOVERY
FOR EDUCATI ON OF PERSONS | NVOLVED | N REGULATI NG AND HANDLI NG
HAZARDOUS SUBSTANCES.

(9) | NTERVENTI ON AND ENVI RONVENTAL MEDI ATI ON TO
FACI LI TATE CLEANUP OF HAZARDOUS SI TES.

(10) STATE MATCHI NG FUNDS REQUI RED UNDER THE FEDERAL
SUPERFUND ACT FOR THE RESPONSE OF A SI TE ON THE NATI ONAL
PRI ORI TY LI ST ESTABLI SHED UNDER THE FEDERAL SUPERFUND ACT.

(11) STUDI ES OF POTENTI AL OR ACTUAL HUMAN HEALTH EFFECTS
FROM THE RELEASE OR POTENTI AL RELEASE OF HAZARDOUS SUBSTANCES
AT I NDI VI DUAL SITES, | NCLUDI NG BUT NOT LIMTED TO, STUDI ES
OF POTENTI AL PATHWAYS OF HUMAN EXPOSURE, THE SI ZE AND
POTENTI AL SUSCEPTI BI LI TY OF THE COMWUNI TY WTH N THE LI KELY
PATHWAYS OF EXPOSURE, THE COWMPARI SON OF EXPECTED HEALTH
EFFECTS ASSOCI ATED W TH | DENTI FI ED HAZARDOUS SUBSTANCES AND
AVAI LABLE RECOMVENDED EXPOSURE OR TOLERANCE LIM TS FOR THE
HAZARDOUS SUBSTANCES, THE COMPARI SON OF EXI STI NG MORBI DI TY
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AND MORTALI TY DATA ON DI SEASES THAT MAY BE ASSOCI ATED W TH

THE OBSERVED LEVELS OF EXPOSURE AND EPI DEM OLOG CAL AND

CLI NIl CAL STUDI ES.

(12) GRANTS PROVI DED TO MUNI Cl PALI TI ES UNDER SECTI ON

510.

(13) REI MBURSEMENT OF EXPENSES UNDER SECTI ON 505(F).

(B) ANNUAL REPOCRT. --BEG NNI NG OCTOBER 1, 1988, AND ANNUALLY
THEREAFTER, THE SECRETARY SHALL TRANSM T TO THE GENERAL ASSEMBLY
A REPCORT CONCERNI NG ACTI VI TI ES AND EXPENDI TURES MADE PURSUANT TO
TH' S CHAPTER FOR THE PRECEDI NG STATE FI SCAL YEAR. | NCLUDED I N
TH' 'S REPORT SHALL BE | NFORVATI ON CONCERNI NG ALL REVENUES AND
RECEI PTS DEPCSI TED | NTO THE HAZARDOUS SI TE CLEANUP FUND, ALL
EXPENDI TURES, | NCLUDI NG, BUT NOT LI M TED TO, EXPENDI TURES FOR
PERSONNEL, OPERATI NG EXPENSES, THE PURCHASE OF FI XED ASSETS,
GRANTS AND SUBSI DI ES, OTHER MAJOR OBJECTS OF EXPENDI TURES WHERE
APPROPRI ATE, AND | NFORMVATI ON DETAI LI NG THE DEPARTMENT' S EFFORTS
TO OBTAI N CONTRI BUTI ONS FOR RESPONSE ACTI ONS FROM POTENTI ALLY
RESPONSI BLE PARTI ES. THE SECRETARY SHALL ALSO SUPPLY | NFORVATI ON
ON BOTH AUTHORI ZED AND FI LLED COVPLEMENT AND | NFORVATI ON
CONCERNI NG PROGRAM ACTI VI TI ES, | NCLUDI NG, BUT NOT LIMTED TO

(1) THE NUMBER OF RESPONSE ACTI ONS | NI TI ATED AND

COVPLETED, AND THE COSTS | NCURRED, | N THE AGGREGATE AND FOR

EACH ACTI ON.

(2) THE NUMBER OF PUBLI C OR PRI VATE WATER SUPPLY

REPLACEMENTS, AND THE COSTS | NCURRED.

(3) EXPENDI TURES FOR THE REHABI LI TATI ON, RESTORATI ONS OR

ACQUI SI TI ON OF NATURAL RESOURCES.

(4) EXPENDI TURES FOR | NTERVENTI ON AND ENVI RONMENTAL

VEDI ATI ON.

(5) THE NUMBER OF FEDERAL SUPERFUND SI TES I N WHI CH THE

19870H1852B3341 - 59 -



COMWONVEALTH PARTI Cl PATES | N RESPONSE ACTI VI TI ES, AND THE
STATE MATCHI NG COSTS | NCURRED.

(6) THE NUMBER OF HEALTH EFFECT STUDI ES UNDERTAKEN, AND
THE COSTS | NCURRED.

(7) THE NUMBER OF GRANTS PROVI DED TO MUNI CI PALI TI ES
UNDER SECTI ON 510, AND THE AMOUNTS GRANTED.

(8) THE NUMBER OF REI MBURSEMENTS COF EXPENSES UNDER
SECTI ON 505(F), AND THE AMOUNTS RElI MBURSED.

© o0 N oo o A~ wWw N P

(© HEALTH STUDY REPCRT. - - UPON COVPLETI ON OF HEALTH EFFECT

=Y
o

STUDI ES PERFORMED PURSUANT TO SUBSECTI ON (A)(11), COPIES OF THE

=
=

FI NDI NGS AND ANY RECOMVENDATI ONS OF SUCH STUDI ES SHALL BE

=
N

TRANSM TTED TO THE GENERAL ASSEMBLY AND THE GOVERNI NG BCDI ES OF

=
w

THE AFFECTED COVMUNI TI ES. EXCEPT FOR PERSONAL HEALTH RECORDS OF

H
o

I NDI VI DUALS, SUCH STUDI ES SHALL BE PUBLI C | NFORVATI ON, AND THE

=Y
(63}

DEPARTMENT SHALL PROVI DE COPI ES TO ANY PERSON UPON REQUEST.

=Y
(e}

SECTI ON 903. HAZARDOUS WASTE TRANSPCRTATI ON AND MANAGEMENT FEES.

=
\l

(A) ASSESSMENT. - - FEES SHALL BE ASSESSED FOR THE

=Y
oo

TRANSPORTATI ON AND MANAGEMENT OF HAZARDOUS WASTE | N ACCORDANCE

=
O

WTH TH S SECTI ON.

N
o

(B) TRANSPORTATI ON FEE. - - A TRANSPORTER OF HAZARDOUS WASTE

N
=

SHALL BE ASSESSED A TRANSPCRTATI ON FEE FOR HAZARDOUS WASTE

N
N

TRANSPORTED W THI N TH S COVMONWEALTH, VWHETHER ORI G NATI NG | N-

N
w

STATE OR QUT- OF- STATE. FOR PURPCSES OF COWPUTI NG THE FEE, EACH

N
~

SHI PMENT, REQUI RING THE USE OF A HAZARDOUS WASTE MANI FEST, TO OR

N
(63}

FROM A HAZARDOUS WASTE FACI LI TY, OR BETWEEN TWO HAZARDOUS WASTE

N
(e}

FACI LI TIES, SHALL BE CONSI DERED A DI SCRETE TRANSPORTATI ON

N
~

ACTIVITY AND SHALL BE SUBJECT TO THE FEE.

N
oo

(C) MANAGEMENT FEE. - -

N
(o]

(1) THE OPERATOR OF A HAZARDOUS WASTE MANAGEMENT
30 FACI LI TY SHALL BE ASSESSED A MANAGEMENT FEE FOR HAZARDOUS
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1 WASTE STORED, TREATED OR DI SPOSED OF AT A FACILITY. NO
2 MANAGEMENT FEE SHALL BE CHARGED FOR HAZARDOUS WASTES WHI CH

3 ARE REUSED OR RECYCLED | N ACCORDANCE W TH DEPARTNMENT

4 REGULATI ONS. FOR PURPOSES OF THI S PARAGRAPH, | NCI NERATI ON

5 SHALL BE CONSI DERED A FORM OF TREATMENT RATHER THAN DI SPOSAL.
6 (2) A GENERATOR WHO DI SPOSES OF HAZARDOUS WASTE AT THE

7 SI TE AT WHI CH | T WAS GENERATED OR AT A CAPTI VE DI SPOSAL

8 FACI LI TY SHALL BE ASSESSED A FEE FOR ALL HAZARDOUS ASTE

9 DI SPOSED.

10 (3) NO MANAGEMENT FEE SHALL BE ASSESSED FOR HAZARDOUS

11 WASTE STORAGE OR TREATMENT AT THE SI TE AT WHICH | T WAS

12 GENERATED OR AT A CAPTI VE FACI LI TY.

13 (4) NO MANAGEMENT FEE SHALL BE CHARGED FOR WASTE STORED
14 PRI OR TO RECYCLI NG AT A LEG TI MATE COMMVERCI AL RECYCLI NG

15 FACI LI TY.

16 (D) RATES.-- THE FOLLOW NG RATES SHALL APPLY UNLESS THE

17 SECRETARY ADJUSTS THE FEE SCHEDULE | N ACCORDANCE W TH SUBSECTI ON
18 (O:

19 (1) TRANSPORTATI ON OF HAZARDOUS WASTE - $3 PER TON.

20 (2) STORAGE OF HAZARDOUS WASTE AT A COMMVERCI AL HAZARDOUS
21 WASTE MANAGEMENT FACI LITY - $2 PER TON.

22 (3) TREATMENT OR | NCI NERATI ON OF HAZARDOUS WASTE AT A

23 COWMERC! AL HAZARDOUS WASTE MANAGEMENT FACI LITY - $5 PER TON.
24 (4) DI SPOSAL OF HAZARDOUS WASTE AT A COMMERCI AL DI SPOSAL
25 FACILITY - $12 PER TON.

26 (5) DI SPOSAL OF HAZARDOUS WASTE ON THE SI TE AT WHICH I T
27 WAS GENERATED OR AT A CAPTI VE FACILITY - $8 PER TON.

28 (E) CONVERSI ON. -- 1N THE EVENT THAT ANY HAZARDOUS WASTE | 'S

29 MEASURED IN UNI TS OTHER THAN TONNAGE, THE FEE SHALL BE LEVI ED ON
30 A CONVERSI ON TO TONNAGE DETERM NED BY THE DEPARTMENT.
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1 (F) CUMULATI VE NATURE. - -

2 (1) THE TRANSPORTATI ON AND MANAGEMENT FEES ARE

3 CUMULATI VE.

4 (2) VHEN SEVERAL NMANAGEMENT ACTI VI TI ES OCCUR AT THE SAME
5 FACI LI TY, THE OPERATOR SHALL BE ASSESSED ONLY ONE MANAGEMENT
6 FEE, WH CH SHALL BE THE H GHEST RATE OF THE MANAGEMENT

7 ACTI VI TI ES | NVOLVED.

8 (3) HONEVER, WHEN TREATMENT OR | NCI NERATI ON PRI OR TO

9 DI SPOSAL RESULTS I N A REDUCTI ON | N THE TONNAGE COF WASTE

10 REQUI RI NG DI SPOSAL, THE OPERATOR SHALL BE ASSESSED THE

11 DI SPOSAL MANAGEMENT FEE FOR THE WASTE REQUI RI NG DI SPOSAL

12 AFTER TREATMENT OR | NCI NERATI ON AND THE TREATMENT MANAGEMENT
13 FEE FOR THE REST OF THE WASTE VWH CH UNDERWENT TREATMENT.

14 (G ADJUSTMENTS. - - THE SECRETARY MAY, BY REGULATI ON, ADJUST
15 THE RATES AS APPROPRI ATE | N ACCORDANCE W TH THE FOLLOW NG

16 FORMULA:

17 (1) THE FEES SHALL BE CALCULATED AND RATES ADJUSTED TO
18 COLLECT PRQIECTED ANNUAL REVENUES OF $5, 000, 000 PLUS THE

19 REASONABLY PRQIJECTED ADM NI STRATI VE COST OF COLLECTI NG THE
20 FEE.

21 (2) MANAGEMENT FEE RATES SHALL ENCOURAGE PREFERRED

22 HAZARDOUS WASTE MANAGEMENT PRACTI CES BY ESTABLI SHI NG FOUR FEE
23 CATEGORI ES W TH GRADUATED FEE SCHEDULE. THE FEE CATEGORI ES
24 FROM LONEST RATE PER TON TO H GHEST RATE PER TON SHALL BE

25 (1) HAZARDOUS WASTE STORED AT A HAZARDOUS WASTE

26 MANAGEMENT FACI LI TY.

27 (1) HAZARDOUS WASTE TREATED OR | NCI NERATED AT A
28 HAZARDOUS WASTE MANAGEMENT FACI LI TY.

29 (1'r1)y  HAZARDOUS WASTE DI SPOSED OF AT A HAZARDOUS

30 WASTE DI SPCSAL FACI LI TY AT THE SI TE WHERE THE WASTE WAS
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GENERATED OR AT A CAPTI VE DI SPOSAL FACI LI TY.

(1'V)  HAZARDOUS WASTE DI SPOSED OF AT A COWMMVERCI AL

HAZARDOUS WASTE DI SPOSAL FACI LI TY.

(3) NO FEE SHALL BE CHARGED FOR HAZARDOUS WASTES WHI CH
ARE RECYCLED OR REUSED | N ACCORDANCE W TH THE DEPARTMENT' S
REGULATI ONS.

(4) THE DEPARTMENT MAY EXCLUDE SMALL QUANTI TY GENERATORS
FROM THE FEES.

(H ANNUAL DI SPCSAL REPORT. - -

(1) BY MARCH 1, 1989, AND BY MARCH 1 OF EACH YEAR
THEREAFTER, A PERSON WHO SUBM TTED FOR OFF- SI TE DI SPOSAL OR
WHO DI SPOSED OF ON SI TE MORE THAN 500 POUNDS OF HAZARDOUS
WASTE IN TH S COWONVWEALTH DURI NG THE PRECEDI NG CALENDAR YEAR
SHALL REPORT TO THE DEPARTMENT THE TOTAL AMOUNT OF HAZARDQOUS
WASTE WH CH THAT PERSON HAS SUBM TTED FOR DI SPOSAL OR
DI SPOSED OF I N THI S COVWONWEALTH DURI NG THE PRECEDI NG
CALENDAR YEAR THI' S SUBSECTI ON DOES NOT APPLY TO A PERSON WHO
I S ALREADY PROVI DI NG THI S | NFORVATI ON TO THE DEPARTIMENT.

(2) THE TOTAL AMOUNT OF HAZARDOUS WASTE REPORTED UNDER
TH' S SUBSECTI ON SHALL BE THE TOTAL WEI GHT, MEASURED | N TONS,
OF ALL COVPONENTS OF THE WASTE IN THE FORM I N VH CH THE WASTE
EXI STED AT THE TI ME OF SUBM SSI ON FOR DI SPOSAL OR AT THE TI ME
OF DI SPOSAL.

(3) A PERSON WHO FAI LS TO FI LE THE REPORT REQUI RED BY
TH' S SUBSECTI ON SHALL BE LI ABLE FOR A CIVIL PENALTY NOT TO
EXCEED $500 FOR EACH DAY THE VI OLATI ON CONTI NUES. A PERSON
WHO KNOW NGEY FAI LS TO FI LE THE REPORT COW TS A M SDEMEANCR
OF THE TH RD DEGREE AND SHALL, UPON CONVI CTI ON, BE SENTENCED
TO PAY A FINE OF NOT MORE THAN $25, 000 OR TO | MPRI SONMENT FOR
NOT MORE THAN ONE YEAR, OR BOTH.
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SECTI ON 904. CONTI NUI NG CLEANUP COSTS.

(A) LEVY.--BEG NNING IN THE 1991-1992 STATE FI SCAL YEAR, THE
SECRETARY SHALL LEVY A FEE ON EVERY TON OF HAZARDOUS WASTE
GENERATED WTHI N TH S COMWONVWEALTH. FOR THE 1991-1992 STATE
FI SCAL YEAR, THE SECRETARY SHALL DEVELOP A FEE STRUCTURE
DESI GNED TO PRODUCE TOTAL REVENUE EQUAL TO ONE- HALF OF THE
AMOUNT COLLECTED DURI NG THE 1990-1991 STATE FI SCAL YEAR UNDER
SECTI ON 602.3 CF THE ACT OF MARCH 4, 1971 (P.L.6, NO 2), KNOMW
AS THE TAX REFCRM CODE OF 1971. BEG NNING I N THE 1992- 1993 STATE
FI SCAL YEAR, THE SECRETARY SHALL DEVELOP A FEE STRUCTURE
DESI GNED TO PRODUCE TOTAL REVENUE EQUAL TO 100% OF THE AMOUNT
COLLECTED DURI NG 1990- 1991 STATE FI SCAL YEAR UNDER SECTI ON 602. 3
OF THE TAX REFORM CODE OF 1971. I N THE EVENT THAT ANY HAZARDOUS
WASTE IS MEASURED I N UNI TS OTHER THAN TONNAGE, THE FEE SHALL BE
LEVI ED ON A CONVERSI ON TO TONNAGE DETERM NED BY THE DEPARTMENT.
EACH GENERATOR OF HAZARDOUS WASTE SHALL, ON OR BEFORE THE 20TH
DAY OF THE MONTH FOLLOWN NG THE CLOSE OF EACH TAX PERI OD, RENDER
AN ACCOUNTI NG AND RECORD OF THE TOTAL WASTE GENERATED I N THAT
PERI GD ON SUCH FORM5 AS THE DEPARTMENT MAY REQUI RE AND MAKE FULL
PAYMENT OF THE FEE I N A MANNER TO BE PRESCRI BED BY THE
DEPARTMENT. MONEYS COLLECTED PURSUANT TO THI S FEE SHALL BE
DEPCSI TED | NTO THE HAZARDOUS SI TE CLEANUP FUND.

(B) APPLI CABI LITY.--THE FEE LEVI ED UNDER SUBSECTI ON ( A)
SHALL NOT APPLY TO WASTE SPECI FI CALLY EXCLUDED AS A HAZARDOUS
WASTE UNDER 25 PA. CODE § 75.261(C) (RELATING TO CRI TERI A,
| DENTI FI CATI ON, AND LI STI NG OF HAZARDOUS WASTE) OF THE
DEPARTMENT' S REGULATI ONS AND TO WASTE FOR WHI CH DI SPCSAL | S
CARRI ED ON AS A PO NT SOURCE DI SCHARGE PURSUANT TO AND | N
COWPLI ANCE WTH A VALID PERM T | SSUED UNDER THE ACT OF JUNE 22,
1937 (P.L.1987, NO 394), KNOW AS THE CLEAN STREAMS LAW AND
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UNDER SECTI ON 402 OF THE FEDERAL WATER POLLUTI ON CONTROL ACT, AS
AMENDED (62 STAT. 1155, 33 U.S.C. 8§ 402 ET SEQ ), NOR SHALL THE
FEE APPLY TO HAZARDOUS WASTES VH CH ARE RECYCLED OR REUSED I N
ACCORDANCE W TH THE DEPARTMENT' S REGULATI ON. THE DEPARTMENT NAY
ALSO EXCLUDE SMALL QUANTI TY GENERATORS FROM THE FEES.

(© EXCEPTION. --THE FEE LEVI ED UNDER SUBSECTI ON (A) SHALL
NOT APPLY TO HAZARDOUS WASTE RETRI EVED OR CREATED AND VWH CH MJUST
BE DI SPOSED OF DUE TO THE REMEDI ATI ON OF AN ABANDONED HAZARDQOUS
WASTE SI TE.

SECTI ON 905. PROOF OF PAYMENT REQUI RED.

I T SHALL BE UNLAWFUL FOR ANY OMER OR OPERATOR OF A HAZARDQOUS
WASTE TREATMENT OR DI SPCSAL FACI LI TY TO ACCEPT HAZARDOUS WASTE
FROM A GENERATOR OF HAZARDOUS WASTE WHOSE GENERATI ON OCCURS
QUTSI DE THE BORDERS OF TH S COVMONWEALTH, UNLESS SUCH GENERATOR
CAN SHOW PROOF OF PAYMENT OF THE FEE LEVIED I N SECTI ON 904(A).
THE DEPARTMENT SHALL BY REGULATI ON DETERM NE SUCH PROCF OF
PAYMENT. ANY OWNER OR OPERATOR OF A HAZARDOUS WASTE TREATMENT OR
DI SPOCSAL FACI LI TY WHO ACCEPTS HAZARDOUS WASTE FROM SUCH
GENERATOR W THOUT PROPER PROOF OF PAYMENT COMM TS A M SDEMEANOR
OF THE FI RST DEGREE.

SECTI ON 906. LQAN FUND.

(A) ESTABLI SHVENT. - - THERE | S ESTABLI SHED A SEPARATE ACCOUNT
I N THE STATE TREASURY TO BE KNOM AS THE HAZARDOUS SI TES LOAN
FUND, WH CH SHALL BE A SPECI AL FUND ADM NI STERED BY THE ECONOM C
DEVELOPMENT PARTNERSHI P.

(B) PURPCSE.--IN THE CASE OF A RELEASE OR THREATENED RELEASE
OF HAZARDOUS SUBSTANCES FROM A SI TE FOR WHI CH THE DEPARTMENT HAS
| DENTI FI ED NO MORE THAN TWO PERSONS AS POTENTI ALLY LI ABLE UNDER
SECTI ON 702, SUCH PERSONS MAY BE ELI G BLE, UPON VRI TTEN
APPLI CATI ON TO THE ECONOM C DEVELOPMENT PARTNERSHI P, TO RECEI VE
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LONG TERM LOW I NTEREST LOANS | N AN AMOUNT SUFFI Cl ENT TO FUND
ALL OR A PORTION OF THE RESPONSE COSTS AT THE SI TE. THE ECONOM C
DEVELOPMENT PARTNERSHI P SHALL PROMULGATE REGULATI ONS

ESTABLI SH NG ELIG@ BILITY CRI TERIA FOR THE LOANS. AS PART OF TH S
EFFORT, THE ECONOM C DEVELOPMENT PARTNERSH P BOARD SHALL | NCLUDE
A DETERM NATI ON OF THE AVAI LABI LI TY OF OTHER SOURCES OF FUNDS AT
REASONABLE RATES TO FI NANCE ALL OR A PORTI ON OF THE RESPONSE
ACTI ON AND THE NEED FOR BQARD ASSI STANCE TO FI NANCE THE RESPONSE
ACTI ON.

(© FUNDS.--1N ADDI TION TO ANY FUNDS AS MAY BE APPROPRI ATED
BY THE GENERAL ASSEMBLY, AT LEAST 2% OF THE FUNDS RAI SED
ANNUALLY BY THE ASSESSMENTS | MPOSED BY SECTI ON 903 SHALL BE
DEPCSI TED | NTO THE LOAN FUND.

(D) ANNUAL REPOCRT. --BEG NNI NG OCTOBER 1, 1988, AND ANNUALLY
THEREAFTER, THE ECONOM C DEVELOPMENT PARTNERSHI P SHALL TRANSM T
TO THE GENERAL ASSEMBLY A REPORT CONCERNI NG ACTI VI TI ES AND
EXPENDI TURES MADE PURSUANT TO THI S SECTI ON FOR THE PRECEDI NG
STATE FI SCAL YEAR | NCLUDED I N THI S REPORT SHALL BE | NFORMATI ON
CONCERNI NG ALL REVENUES AND RECEI PTS DEPGCSI TS | NTO THE LOAN FUND
AND ALL LOANS EXTENDED TO ELI G BLE APPLI CANTS.

(E) SUNSET. --THE LOAN FUND SHALL CEASE TO EXI ST ON JUNE 30,
1992, UNLESS IT | S REESTABLI SHED BY ACTI ON OF THE GENERAL
ASSEMBLY. ANY FUNDS REMAI NI NG IN THE LOAN FUND ON JUNE 30, 1992,
SHALL LAPSE TO THE HAZARDOUS SI TES CLEANUP FUND. MONEY RECEI VED
BY THE ECONOM C DEVELOPMENT PARTNERSHI P AS REPAYMENT OF
OQUTSTANDI NG LOANS AFTER JUNE 30, 1992, SHALL LAPSE TO THE
HAZARDOUS SI TES CLEANUP FUND.

CHAPTER 11
ENFORCEMENT AND REMEDI ES

Section 1101. Publ i ¢ nui sances.
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A rel ease of a hazardous substance anrd OR a viol ation of any <—
provision of this act, a regulation of the departnent, an order
of the departnment or a response approved by the departnent shal
constitute a public nuisance. Any person allow ng such a rel ease
or conmtting such a violation shall be Iiable for the response
costs caused by the release or the violation. The board and any
court of conpetent jurisdiction is hereby given jurisdiction
over actions to recover the response costs.

Section 1102. Enforcenent orders.

(a) GCeneral rule.--The departnment may SHALL issue orders to <—
persons as it deens necessary to aid in the enforcenent of the
provisions of this act. Orders shall include but shall not be
limted to orders requiring response actions, studies and access
and orders nodi fying, suspending or ceasing a response action by
a responsi bl e party even though the response nmay have been
initially approved by the departnment. An order issued under this
section shall take effect upon notice unless the order specifies
ot herwi se. An—appeal—to-the beard shall—not—actas—a <—
supersedeas— The power of the departnment to i ssue an order under
this section is in addition to any other renedy which may be
afforded to the departnment under this act or any other statute.

(b) Types.--The departnent, + WHEN it deens necessary for <—
the response to a release or for the protection of hurman-health <—
PUBLI C HEALTH, SAFETY or welfare or the environnment, may SHALL <—
order, orally or in witing, a person to imediately initiate,
continue, suspend or nodify a response action; conduct
i nvestigations; or provide access to property or information.

The order shall be effective upon issuance and nay only be
superseded by further departnent action or, after an appeal has

been perfected, by the board after notice and hearing. The order
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1 may require whatever alternative response actions are necessary
2 for the abatenent of the release. Wthin tw business days after
3 the issuance of the oral order, the departnent shall issue a

4 witten order reciting and nodifying, where appropriate, the

5 terns and conditions contained in the oral order.

6 (c) Conpliance.--It shall be the duty of any person e+

7 wunerpality to proceed diligently to conply with an order

8 issued under this section. H WHEN t he person er—wuniecipatbity

9 fails to proceed diligently or fails to conply with the order

10 within the tinme specified, the person er—munietpality shall be
11 guilty of contenpt and shall be punished by the court in an

12 appropriate manner. For this purpose, application may be nmade by
13 the departnment to the Commonweal th Court.

14 (d) Appeal.--An order issued under this section may be

15 appealed to the board under section 1921-A of the act of Apri

16 9, 1929 (P.L.177, No.175), known as The Admi nistrative Code of
17 1929. AN APPEAL TO THE BOARD SHALL NOT ACT AS A SUPERSEDEAS

18 Section 1103. Restraining violations.

19 (a) Departnent.--In addition to any other renmedy provided in
20 this act, the departnment may institute a suit in equity in the
21 nane of the Commonweal th, where a violation of |aw or nuisance
22 exists, for an injunction to restrain a violation of this act or
23 the regul ations, standards or orders promnul gated or issued
24 hereunder and to restrain the maintenance or threat of a public
25 nuisance. In a proceeding under this subsection, the court
26 shall, upon notion of the Comonweal th, issue a prohibitory or
27 mandatory prelimnary injunction +# WHEN it finds that the
28 defendant is engaging in unlawful conduct as defined by this act
29 or is engaged in conduct which is causing inmediate and

30 irreparable harmto the public. The Commonweal th shall not be
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required to furnish bond or other security in connection wth
the proceedings. In addition to an injunction, the court may
levy civil penalties under section 1104.
(b) Local governnment.--1n addition to any other renedies
provided for in this act, upon relation of a district attorney
of an affected county or upon relation of the solicitor of an
affected municipality, an action in equity may be brought in a
court of conpetent jurisdiction for an injunction to restrain
ANY AND ALL violations of this act or regul ations promnul gated <—
under it or to restrain a public nuisance or detriment to public
heal th, SAFETY or welfare or the environment. <—
(c) Concurrent renedies.--The penalties and renedies
prescri bed by this act shall be deemed concurrent. The existence
of or exercise of one renmedy shall not prevent the departnment
from exerci sing any other renedy under this act, at law or in
equity.
(d) Jurisdiction.--Actions instituted under this section may
be filed in the appropriate court of comon pleas or in the
Commonweal th Court. Actions may also be filed in a Federal Court
or administrative tribunal having jurisdiction over the matter.
Section 1104. Givil penalties.
(a) GCeneral rule.--In addition to proceeding with any other
remedy available at law or in equity for a violation of a
provision of this act, a regulation or order of the departnent
or atermor condition of A response approved by the departnment, <—
the departnent may assess a civil penalty upon a person for the
violation. A penalty may be assessed whether or not the
violation was willful or negligent. In determning the anmount of
the penalty, the departnent shall consider the wllful ness of

the violation; damage to air, water, |and or other natural
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resources of this Commonweal th or their uses; cost er OF <—
restoration and abatenent; savings resulting to the person in
consequence of such violation; and other rel evant factors.

(b) Procedure.--+H WHEN t he departnent proposes to assess a <—
civil penalty, it shall informthe person of the proposed anount
of the penalty. The person charged with the penalty shall then
have 30 days to pay the proposed penalty in full. H WHEN t he <—
person wi shes to contest either the anmount of the penalty or the
fact of the violation, the person nust, within the 30-day
period, file an appeal of the action with the board. Failure to
appeal within 30 days shall result in a waiver of all |ega
rights to contest the violation or the anount of the penalty.

(c) Amount.--The maximumcivil penalty which nmay be assessed
under this section is $25,000 per offense. Each violation for
each separate day and each violation of a provision of this act,
a regulation under this act, an order of the departnent or any
termor condition of an approved response shall constitute a
separate and distinct offense under this section.

(d) Mninmum--A person who fails to conply with an order
i ssued under section 503 shall be subject to a mninum penalty
of $5,000 for each day the order is violated.

(E) ADDI Tl ONAL PENALTI ES. - - THE ENVI RONVENTAL QUALI TY BOARD <—
SHALL HAVE THE AUTHORI TY TO ESTABLI SH, BY REGULATI ON, SPECI FI C
MAJOR VI OLATI ONS AND ADDI TI ONAL MANDATORY M NI MUM CI VI L
PENALTI ES.
Section 1105. Crimnal penalties.

(a) Falsity.--

(1) A person may not knowi ngly nmake a fal se statenment or
representation in an application, record, report, plan,

proposal or other document whi ch:
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(i) relates to the actual or threatened rel ease of a
hazar dous substance or to a response to the actual or
t hreatened rel ease of a hazardous substance; or
(i1i) is filed, submtted, maintained or used for
pur poses of conpliance with this act.
(2) A person who violates paragraph (1) comrts a

m sdeneanor of the third degree and shall, upon conviction,

be sentenced to pay a fine of not less that $1, 000 and not

nore than $25, 000 per day for each violation or to

i mpri sonnment for a period of not nore than one year, or both.

(b) Altering response action.--A person who, without witten
aut hori zation fromthe departnent, alters or nodifies a response
action approved or undertaken by the departnent comrits a
summary of fense and shall, upon conviction, be sentenced to pay
a fine of not less than $100 and not nore than $1, 000 for each
day on which the offense occurs or, in default of paynent of the
fine, to inprisonnent for not nore than 90 days.

(c) Qbstruction.--A person who refuses, hinders, obstructs,
del ays or threatens any agent or enployee of the departnment in
the course of performance of a duty under this act, including
but not limted to entry and inspection under any circunstances,
commts a summary of fense and shall, upon conviction, be
sentenced to pay a fine of not |ess than $100 and not nore than
$1,000 for each day on which the offense occurs or, in default
of paynment of the fine, to undergo inprisonnent for not nore
t han 90 days.

(d) Intentional or negligent.--A person who intentionally or
negligently comrits an offense under subsection (b) or (c)
commts a m sdenmeanor of the third degree and shall, upon

conviction, be sentenced to pay a fine of not |ess than $1, 000
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and not nore than $25,000 for each day on which the offense
occurred or to undergo inprisonnment for not nore than one year,
or bot h.

Section 1106. Search warrants.

An enpl oyee of the departnment nmay apply for a search warrant
to a Cormonweal th official authorized to issue a search warrant
for the purposes of inspecting or exam ning any property,
bui |l di ng, prem se, place, book, record or other physical
evidence relating to the rel ease or threatened rel ease of a
hazar dous substance and for the purpose of conducting tests or
of taking sanples of any hazardous substance. The warrant shal
be i ssued upon probable cause. It shall be sufficient probable
cause to show any of the follow ng:

(1) The inspection, exam nation, test or sanpling is
pursuant to a general adm nistrative plan to determ ne
conpliance with this act.

(2) The enployee has reason to believe that a violation
of this act has occurred or may occur.

(3) The enployee has been refused access to the
property, building, prem se, place, book, record or physical
evi dence or has been prevented from conducting tests or
t aki ng sanpl es.

(4) The enployee has reason to believe that a rel ease or
a threat of a release of a hazardous substance or contam nant
exi sts on the property or on a nearby property and that
testing and sanpling are needed for determ ning the NATURE OR
extent of the rel ease.

(5) The enployee has reason to believe that there are
cont ai ners or inmpoundnents on the property which are typical

of those used for containing or inpoundi ng hazardous
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substances and that testing, sanpling or the review of

records is necessary to determ ne whet her hazardous

subst ances are present.

Section 1107. Existing and cunul ative rights and renedi es.

Not hing in this act shall be construed as estopping the
Commonweal th, a district attorney or solicitor or a nmunicipality
fromproceeding in courts of law or equity to abate rel eases
forbi dden under this act, or to abate nui sances under existing
law. It is declared to be the purpose of this act to provide
additional and curnul ative remedies to control the rel ease of
hazar dous substances within this Commonweal t h. Not hi ng cont ai ned
in this act shall abridge or alter rights of action or renedies
in law or equity. No provision of this act, the granting of
approval under this act, nor an act done by virtue of this act
shall be construed as estopping the Cormmonweal th, persons or
muni ci palities in the exercise of their rights in law or in
equity; fromproceeding in courts of law or equity to suppress
nui sances or to abate a pollution; or fromenforcing conmon | aw
or statutory rights. No courts of this Commonweal t h havi ng
jurisdiction to abate public or private nuisances shall be
deprived of jurisdiction in an action to abate any private or
publ i ¢ nui sance because the nui sance constitutes pollution of
air or water or soil.

Section 1108. Unl awful conduct.

A—persen—ay—not | T SHALL BE UNLAWFUL FOR A PERSON TO do any
of the follow ng:

(1) Cause or allow a rel ease of a hazardous substance.
(2) Alter or nodify any response action which has been
approved by the departnment unless authorized in witing by

t he departnent.
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(3) Refuse, hinder, obstruct, delay or threaten an agent
or enpl oyee of the departnent in the course of perfornmance of
a duty under this act, including, but not Iimted to, entry
and i nspection under any circunstances.
(4) Cause or assist in the violation of any provision of
this act, a regulation of the departnment or an order of the
depart nment.
(5) Fail to make a tinely paynent of the hazardous waste
transportati on and nmanagenent fee.
(6) Hinder, obstruct, prevent or interfere with host
muni ci palities or their personnel in the performance of any
duty related to the collection of the hazardous waste
transportati on and nanagenent fees.
(7) CAUSE OR ALLOW RELEASE OF A CONTAM NANT I N A MANNER  <—
THAT CREATES A PUBLI C NU SANCE
Section 1109. Presunption of law for civil and adm nistrative
pr oceedi ngs.

It shall be presumed as a rebuttable presunption of |aw that
a person who causes or allows the rel ease of a hazardous
substance shall be liable, w thout proof of fault, negligence,
or causation, for all damages, contamnmi nation or pollution within
2,500 feet of the perinmeter of the area where the rel ease has
occurred. This presunption nay be overcone by cl ear and
convi nci ng evidence that the person so charged did not
contribute to the damage, contam nation or pollution.
Section 1110. Collection of fines and penalties.

Fi nes and penalties under this act shall be collectible in
t he manner provided by section 589 510. Upon collection they <—
shall be paid into the fund.

Section 1111. Right of citizen to intervene in proceedings.
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A citizen of this Comonweal th having an interest which is or
may be adversely affected shall have the right, on his own
behal f, w thout posting bond, to intervene in any proceedi ng
brought under this act.

SECTI ON 1112. WH STLEBLOWNER PROVI S| ONS.

(A) ADVERSE ACTI ON PRCHI BI TED. - - NO EMPLOYER MAY DI SCHARGE,
THREATEN OR OTHERW SE DI SCRI M NATE OR RETALI ATE AGAI NST AN
EMPLOYEE REGARDI NG THE EMPLOYEE' S COVPENSATI ON OR TERMS,

CONDI TI ONS, LOCATI ON OR PRI VI LEGES OF EMPLOYMENT BECAUSE THE
EMPLOYEE MAKES OR | S ABOUT TO MAKE A GOOD FAI TH REPORT, VERBALLY
OR IN WRITING TO THE EMPLOYER OR APPROPRI ATE AUTHORI TY AN

I NSTANCE OF WRONG DO NG UNDER THI' S ACT.

(B) REMEDIES. --THE REMEDI ES, PENALTI ES AND ENFORCEMENT
PROCEDURES FOR VI OLATIONS OF THI'S SECTI ON SHALL BE AS PROVI DED
IN THE ACT OF DECEMBER 12, 1986 (P.L.1559, NO 169), KNOW AS THE
VWH STLEBLOVWER LAW

(C) DEFINITIONS.--AS USED IN THI' S SECTI ON, THE FOLLOW NG
WORDS AND PHRASES SHALL HAVE THE MEANINGS G VEN TO THEM IN THI S
SUBSECTI ON:

"APPROPRI ATE AUTHORI TY." A FEDERAL, STATE OR LOCAL
GOVERNMENT BCDY, ACGENCY OR ORGANI ZATI ON HAVI NG JURI SDI CTlI ON OVER
CRI' M NAL LAW ENFORCEMENT, REGULATCORY VI OLATI ONS, PROFESSI ONAL
CONDUCT OR ETHI CS, OR WASTE; OR A MEMBER, OFFI CER, AGENT,
REPRESENTATI VE OR SUPERVI SCRY EMPLOYEE OF THE BCDY, ACGENCY OR
ORGANI ZATI ON. THE TERM | NCLUDES, BUT IS NOT LIM TED TO, THE
OFFI CE OF ATTORNEY GENERAL, THE DEPARTMENT OF THE AUDI TOR
CENERAL, THE TREASURY DEPARTMENT, THE GENERAL ASSEMBLY AND
COW TTEES OF THE CGENERAL ASSEMBLY HAVI NG THE POAER AND DUTY TO
| NVESTI GATE CRI M NAL LAW ENFORCEMENT, REGULATORY VI OLATI ONS,
PROFESSI ONAL CONDUCT OR ETHI CS OR WASTE.
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1 "EMPLOYEE." A PERSON VWHO PERFORMS A SERVI CE FOR WAGES OR

2 OIHER RENUMERATI ON UNDER A CONTRACT OF H RE, VWRI TTEN OR ORAL,

3 EXPRESS OR I MPLI ED, FOR AN EMPLOYER, VWHETHER OR NOT' THE EMPLOYER
4 1S A PUBLIC BODY.

5 "EMPLOYER. " A PERSON SUPERVI SI NG ONE OR MORE EMPLOYEES,

6 | NCLUDI NG THE EMPLOYEE | N QUESTI ON; A SUPERI OR OF THAT

7 SUPERVI SOR;, OR AN AGENT OF A PUBLI C BODY.

8 "G00D FAI TH REPORT. " A REPORT OF CONDUCT DEFINED IN THI S ACT
9 AS VWRONGDAO NG OR WASTE WHI CH | S MADE W THOUT MALI CE OR
10 CONSI DERATI ON OF PERSONAL BENEFI T AND WHI CH THE PERSON MAKI NG
11 THE REPORT HAS REASONABLE CAUSE TO BELI EVE | S TRUE.
12 "PUBLI C BODY." ALL OF THE FOLLOW NG
13 (1) A STATE OFFI CER, AGENCY, DEPARTMENT, DI VI SION,
14 BUREAU, BOARD, COWM SSI ON, COUNCI L, AUTHORI TY OR OTHER BODY
15 I N THE EXECUTI VE BRANCH OF STATE GOVERNMENT.

16 (2) A COUNTY, CITY, TOMNSH P, REG ONAL GOVERNI NG BODY,
17 COUNCI L, SCHOCL DI STRICT, SPECI AL DI STRICT OR MUNI ClI PAL

18 CORPCORATI ON, OR A BOARD, DEPARTMENT, COWM SSI ON, COUNCI L OR
19 AGENCY.
20 (3) ANY OTHER BODY WHI CH | S CREATED BY COMMONVEALTH OR
21 PCLI TI CAL SUBDI VI SI ON AUTHORI TY OR WHICH | S FUNDED | N ANY
22 AMOUNT BY OR THROUGH COMMONVEALTH OR PCLI TI CAL SuBDI VI SI ON
23 AUTHORI TY OR A MEMBER OR EMPLOYEE OF THAT BODY.
24 "WASTE. " AN EMPLOYER S CONDUCT OR OM SSI ONS WHI CH RESULT IN
25 SUBSTANTI AL ABUSE, M SUSE, DESTRUCTI ON OR LOSS OF FUNDS OR
26 RESOURCES BELONG NG TO OR DERI VED FROM COMMONVEALTH OR POLI Tl CAL
27 SUBDI VI SI ON SOURCES.
28 "WH STLEBLOVER. " A PERSON WHO W TNESSES OR HAS EVI DENCE OF
29 VIRONGDAO NG OR WASTE WH LE EMPLOYED AND WHO MAKES A GOCD FAI TH

30 REPORT OF THE WRONGDO NG OR WASTE, VERBALLY OR IN WRI TI NG TO
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ONE OF THE PERSON S SUPERI ORS, TO AN AGENT OF THE EMPLOYER OR TO

AN APPROPRI ATE AUTHORI TY.
"WRONGDAOI NG " A VIOLATION VHICH IS NOT' OF A MERELY TECHNI CAL

OR M NI MAL NATURE OF A FEDERAL OR STATE STATUTE OR REGULATI ON

OF A PCLITI CAL SUBDI VI SI ON, ORDI NANCE OR REGULATI ON OR OF A CODE

OF CONDUCT OR ETHI CS DESI GNED TO PROTECT THE | NTEREST OF THE

PUBLI C OR THE EMPLOYER.

Section 2332 1113. Notice of proposed settl enent. <—
H- WHEN a settlenment is proposed in any proceedi ng brought <—

under this act, notice of the proposed settlenent shall be sent

to all known responsi bl e persons and published in the

Pennsyl vania Bulletin and in a newspaper of general circulation

in the area of the release. The notice shall include the terns

of the settlenment and the manner of submitting witten comments

during a 60-day public coment period. The settl enent shal

beconme final upon the filing of the departnent's response to the

significant witten corments. The notice, the witten conments

and the departnent’'s response shall constitute the witten

record upon which the settlenment will be reviewed. A person

adversely affected by the settlenent may file an appeal to the

board. The settlement shall be upheld unless it is found to be

arbitrary and capricious on the basis of the adm nistrative

record.

Section 4313 1114. Limtation on action. <—
Not wi t hst andi ng the provisions of any other statute to the

contrary, actions for civil or crimnal penalties under this act

may be conmenced at any tinme within a period of 20 years from

the date the effense—+s UNLAWUL CONDUCT or release is <—

di scovered. Actions to recover response costs may be commenced

within six years of the date those costs are incurred. The
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initial action to recover response costs shall be controlling as
to liability in all subsequent actions.
SECTI ON 1115. C TI ZEN SUI TS.

(A) GENERAL RULE. --A PERSON WHO HAS EXPERI ENCED OR | S
THREATENED W TH PERSONAL | NJURY OR PROPERTY DAMAGE AS A RESULT
OF A RELEASE OF A HAZARDOUS SUBSTANCE MAY FILE A CVIL ACTI ON
AGAI NST ANY PERSON TO PREVENT OR ABATE A VI OLATION OF TH S ACT
OR OF ANY ORDER, REGULATI ON, STANDARD OR APPROVAL | SSUED UNDER
TH S ACT.

(B) JURI SDICTION. -- THE COURTS OF COMVON PLEAS SHALL HAVE
JURI SDI CTI ON OVER ANY ACTI ONS AUTHCORI ZED UNDER THI' S SECTI ON. NO
ACTI ON MAY BE COMMENCED UNDER THI S SECTI ON PRI OR TO 60 DAYS
AFTER THE PLAI NTI FF HAS G VEN NOTI CE TO THE DEPARTMENT, TO THE
HOST MUNI Cl PALI TY AND TO THE ALLEGED VI OLATOR OF THI S ACT, OR OF
ANY REGULATI ONS OR ORDERS OF THE DEPARTMENT UNDER THI S ACT; NOR
MAY SUCH ACTI ON BE COMMVENCED WHEN THE DEPARTMENT HAS COMMENCED
AND |'S DI LI GENTLY PROSECUTING A CIVIL OR CRIM NAL ACTION I N A
COURT OF THE UNI TED STATES OR A STATE TO REQUI RE COMPLI ANCE W TH
THE STATUTE, PERM T, STANDARD, REGULATI ON, CONDI TI ON,

REQUI REMENT, PROHI Bl TION OR ORDER. | N ANY SUCH CI VIL ACTI ON
COVMENCED BY THE DEPARTMENT, ANY PERSON MAY | NTERVENE AS A

PLAI NTI FF AS A MATTER OF RI GHT. THE COURT MAY GRANT ANY

EQUI TABLE RELI EF; MAY | MPOSE A Cl VI L PENALTY UNDER SECTI ON 1104;
AND MAY AWARD LI TI GATI ON COSTS, | NCLUDI NG REASONABLE ATTORNEY
AND W TNESS FEES, TO THE PREVAI LI NG OR SUBSTANTI ALLY PREVAI LI NG
PARTY WHENEVER THE COURT DETERM NES SUCH AN AWARD | S

APPROPRI ATE.

(C) DEPARTMENTAL | NTERVENTI ON. - - THE DEPARTMENT NMAY | NTERVENE
AS A MATTER OF RI GHT I N ANY ACTI ON AUTHORI ZED UNDER THI S
SECTI ON.
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CHAPTER 13
M SCELLANEQUS
Section 1301. Ef fecti ve date.

AW N P

This act shall take effect in 60 days.
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