PRI OR PRI NTER S NO. 889 PRINTER S NO. 2804

THE GENERAL ASSEMBLY OF PENNSYLVANIA

HOUSE BILL
No. 819  *u5”

I NTRODUCED BY BURNS, MHALE, KENNEY, HECKLER, J. L. WRI GHT,
CONELL, WOGAN, PERZEL AND FOX, MARCH 10, 1987

AS REPORTED FROM COMM TTEE ON CONSUMER AFFAI RS, HOUSE OF
REPRESENTATI VES, AS AMENDED, FEBRUARY 3, 1988
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AN ACT
Providing for the regulation of health club contracts; and
providing for further duties of the Bureau of Consuner

Protection, the Attorney Ceneral and district attorneys.

The purpose of this act is to safeguard the public interest
agai nst fraud, deceit and financial hardship and to foster and
encour age conpetition, fair dealing and prosperity in the field
of health club services by prohibiting false and m sl eadi ng
advertising and di shonest, deceptive and unscrupul ous practices
by which the public has been injured in connection with
contracts for health club services.
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The General Assenbly of the Conmonweal th of Pennsyl vani a
her eby enacts as foll ows:
Section 1. Short title.

This act shall be known and nay be cited as the Health O ub
Act .
Section 2. Definitions.

The foll ow ng words and phrases when used in this act shal
have the neanings given to themin this section unless the
context clearly indicates otherw se:

"Busi ness day." Any day except a Sunday or a |egal holiday.

"Buyer." A natural person who enters into a health club
contract.
“"Director.” The Director of the Bureau of Consumer

Protection.

"Health club.” A person, firm corporation, organization,
club or association engaged in the sale of nenberships in a
heal th spa, RACQUET CLUB, figure salon, weight reduction center, <—
sel f -def ense school or other physical culture service enterprise
offering facilities for the preservation, maintenance,

encour agenent or devel opnment of physical fitness or physical
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wel | -being. The termshall not include the foll ow ng:

(1) Bona fide nonprofit religious, ethnic, comunity or
servi ce organi zati ons whose functions as health clubs are
only incidental to their overall functions and purposes AS
DETERM NED BY THE DI RECTOR

(2) A facility owed or operated by the Federal
Gover nnent .

(3) Afacility owed or operated by this Conmonweal th or
any of its political subdivisions.

(4) A nonprofit public or private school, college or
uni versity WHOSE FUNCTI ONS AS HEALTH CLUBS ARE ONLY
I NCI DENTAL TO THEI R OVERALL FUNCTI ONS AND PURPOSES AS
DETERM NED BY THE DI RECTOR

(5) A private club owned and operated by its nmenbers.
"Health club contract.” A-witten AN agreenent in which the

buyer of health club services purchases, or becones obligated to
purchase, health club services to be rendered over a period of

nmore than three nont hs andthe seller of health club services

meAths—, WHETHER OR NOT THE HEALTH CLUB | S COVPLETED OR

OPERATI ONAL.
"Health club services."”™ Services, privileges or rights
of fered for sale or provided by a health cl ub.
Section 3. Contents of health club contract.
(a) GCeneral rule.--Every health club contract shall be in
witing and shall contain the follow ng provisions:
(1) The date on which the buyer actually signed the
contract.
(2) Provisions permtting the buyer to cancel the

contract without penalty within three business days of its
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1 signing and the buyer receiving a fully conpl eted copy

2 t hereof . Upon recei pt of notice of cancellation under this

3 par agr aph, the health club shall refund to the buyer al

4 noneys, including any initiation fee, paid under the

5 contract.

6 (3) A PROVISION THAT, IF A HEALTH CLUB FACI LI TY

7 TEMPORARI LY CLOSES FOR 30 DAYS OR LESS, THE BUYER SHALL

8 RECEI VE AN EXTENSI ON OF THE MEMBERSH P TERM EQUAL TO THE

9 PERI OD DURI NG VHI CH THE FACI LI TY IS CLOSED.

10 3> (4) A provision permtting the buyer to cancel the
11 contract if the health club facility closes for nore than 15
12 30 days and the health club fails to provide a conparable

13 facility within five mles of the |ocation designated in the
14 health club contract. Upon receipt of notice of cancellation
15 under this paragraph, the health club shall refund to the

16 buyer an amount conputed by dividing the full contract price,
17 including any initiation fee, by the nunber of weeks in the
18 contract termand multiplying the result by the nunber of

19 weeks remaining in the contract term
20 4> (5) A provision permtting the buyer or his |egal
21 representative to cancel the contract if the buyer dies or
22 suffers a physical disability AS ATTESTED TO BY THE BUYER S
23 PHYSI CI AN wher eby the buyer becones physically unable to use
24 a substantial portion of the facilities for 60 or nore
25 consecutive days. Upon receipt of notice of cancellation
26 under this paragraph, the health club shall refund to the
27 buyer an amount conputed by dividing the full contract price,
28 including any initiation fee, by the nunber of weeks in the
29 contract termand multiplying the result by the nunber of
30 weeks remaining in the contract term |ess a predeterm ned
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fee not exceeding $100, or, if nore than half the Iife of the
contract has expired, a predeternined fee not exceedi ng $50.
In the case of disability, the health club may require the
buyer to submit to a AN ADDI TI ONAL physi cal exam nation by a
doetor PHYSI Cl AN agreeable to the buyer and the health cl ub.
The ADDI TI ONAL cost of the exam nation shall be borne by the
heal th club

5> (6) A provision permtting the buyer to cancel the
contract if the buyer noves nore than 25 mles fromthe
health club and is unable to transfer the contract to a
conparable facility located within five mles of his new
resi dence. Upon receipt of notice of cancellation under this
par agr aph, the health club shall refund to the buyer an
anount conmputed AS OF THE DATE OF RELOCATI ON by dividing the
full contract price, including any initiation fee, by the
nunber of weeks in the contract termand nmultiplying the
result by the nunber of weeks remaining in the contract term
| ess a predeterm ned fee not exceeding $100, or, if nore than
half the |ife of the contract has expired, a predeterm ned
fee not exceedi ng $50.

6} (7) Provisions that, to cancel a contract PURSUANT
TO PARAGRAPH (2), (4), (5) OR (6), the buyer shall notify the
health club of cancellation in witing, by certified mail,
return recei pt requested, or by personal delivery to the
address specified in the health club contract; that all noney
to be refunded upon cancellation of the health club contract
shall be paid within 36 40 days of receipt of the notice of
cancel lation; and that, if the buyer has executed a credit o
H-en, LIEN OR AUTOVATI C FUNDS TRANSFER agreenent with the

health club to pay for health club services, any negotiable
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1 instrument OR CREDIT OR LI EN AGREEMENT executed by the buyer <—
2 shal | al so be returned AND ANY AUTOVATI C TRANSFER SHALL BE <—
3 CANCELED within 36 40 days after the cancell ation. <—
4 A (8) |If the health club facility is not conpleted and <—
5 operational on the date the health club contract is executed:

6 (i) A provision stating the date the facilities wll

7 be open and avail able for use.

8 (i1i) A provision permtting the buyer to cancel the

9 contract w thout penalty and receive a full refund,

10 including any initiation fee, if the facility is not

11 conpl eted and operational by the date specified in the

12 contract.

13 (tiit) A provision permtting the buyer to cancel the

14 contract w thout penalty and receive a full refund,

15 including any initiation fee, within three business days

16 after the facility opens or the buyer receives notice of

17 its openi ng, whichever occurs |ater.

18 8y (9) A provision setting forth the name and address <—
19 of the surety or bank from which the health club has obtained
20 a bond or letter of credit and describing the procedure to
21 obtain a refund under such bond or letter of credit.
22 9 (10) A provision that, until the health club has <—
23 provi ded the buyer with a signed copy of a contract witten
24 in full conpliance with this section, the buyer may cancel
25 the contract at any tine.
26 (b) Notice provisions required.--A health club contract and
27 any prom ssory notes executed by the buyer in connection with
28 the health club contract shall contain the follow ng provisions
29 on their faces in boldface type of a mninmumsize of ten points:
30 (1) Notice of consuner rights.--
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(c)

NOTI CE OF CONSUMER RI GHTS
If you wish to cancel this contract, you may do so by
delivering or mailing by certified mail, return receipt
requested, witten notice to this health club before 12
m dni ght of the third business day after you sign and
receive a copy of this contract. In sone cases you nmay
al so cancel this contract if you signed it before the
health club facility was conpleted, if the club closes or
noves, if you becone disabled or if you nove fromthe
area. |If you cancel, the health club may be entitled to a
certain portion of the contract price. If the health club
goes out of business or refuses to give you a refund, you
may be entitled to collect fromthe club's bond or letter
of credit. For details, read your contract carefully.
Enf orcenent of the Health Club Act is by the Attorney
CGeneral of the Commonweal th of Pennsylvania or the
district attorney of the county in which the health club
is located. You may also bring a private cause of action.
If your rights are violated, you nmay contact the State
Bureau of Consuner Protection or your l|local district
attorney.
(2) Notice of clains and defenses. --

NOTI CE

Any hol der of this contract or note is subject to all
cl ai rs and defenses which the debtor could assert agai nst
the seller of goods or services obtained pursuant hereto
or with the proceeds hereof. Recovery hereunder by the
debtor shall not exceed anbunts paid by the debtor
her eunder .

Assi gnnent of right of action.--Wether or not the
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health club has conplied with the notice requirenments of this
section, any right of action or defense arising out of a health
club contract which the buyer has against the health club, and
whi ch woul d be cut off by assignment, shall not be cut off by
assignment of the contract to a third-party hol der, whether or
not the holder acquires the contract in good faith and for

val ue.

(d) Execution and delivery.--Every health club contract
shall be signed by the buyer, and a copy shall be delivered to
the buyer at the tine the contract is executed.

Section 4. Duration of contract.

(a) Term--The maximumterm of a health club contract shal
be 36 nont hs.

(b) Renewal.--No health club contract may contain an
automati c renewal clause, unless the contract provides for a
renewal option for continued nenbership which nmust be
affirmatively accepted by the buyer at the expiration of each
contract term
SECTION 5. I NI'TI ATI ON FEES. <—

UNLESS A HEALTH CLUB HAS SECURED A BOND OR LETTER OF CREDI T
PURSUANT TO SECTI ON 10, THE AMOUNT OF ANY | NI Tl ATl ON FEES
| MPOSED BY A HEALTH CLUB SHALL BE REASONABLY RELATED TO THE
CLUB' S COSTS FOR ESTABLI SHI NG THE I NI TI AL HEALTH CLUB
MEMBERSHI P. AN | NI TI ATI ON FEE SHALL NOT BE | MPOSED FOR THE
PURPOSE OF Cl RCUMVENTI NG THE REQUI REMENTS OF THI S ACT
Section 5 6. Provisions of act not exclusive. <—

The provisions of this act are not exclusive and do not
relieve the parties or the contracts subject to this act from
the duty to conply with all other applicable provisions of |aw

Section 6 7. Nonconplying contract voidabl e. <—
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A health club contract which does not conply with this act
shall be voidable at the option of the buyer.

Section # 8. Msrepresentation rendering contract voidabl e.

A health club contract entered into by the buyer due to false
or msleading information, representation or advertisenent of
the health club or its agents shall be voidable at the option of
t he buyer.

Section 8 9. Wiiver of provisions.

An attenpted waiver by the buyer of the provisions of this
act shall be deened contrary to public policy and shall be void
and unenf or ceabl e.

Section 9 10. Bond or letter of credit required.

(a) Filing of bond.--Before entering into a health club
contract for health club services, a health club shall file and
maintain with the director, in formand substance satisfactory
to him a bond iathe—arount—of—$100, 000 with corporate surety
froma conpany authorized to transact business in this
Commonweal th, or an irrevocable letter of credit froma bank
i nsured by the Federal Deposit Insurance Corporation (FDIC), in
t he arpunt—of—$100,-000— AMOUNTS | NDI CATED BELOW

HEALTH CLUB CONTRACT FOR NO MORE THAN 24 MONTHS -
$100, 000 BOND OR LETTER OF CREDI T
HEALTH CLUB CONTRACT FOR MORE THAN 24 MONTHS - $200, 000

BOND OR LETTER OF CREDI T
However, any health club that certifies in witing with the
director that it wll sell and maintain health club contracts
wH-th FOR no nore than 24 MONTHS AND W TH NO MORE THAN t he numnber
of persons indicated below shall, for so long as it abides by
this certification, be required to file with the director such a

bond or letter of credit only in the anounts indicated bel ow
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300 persons - $50,000 bond or letter of credit
150 persons - $2506,000 $25,000 bond or letter of credit <—
(b) Duration.--The bond or letter of credit shall be filed
and mai ntai ned regardl ess of whether the health club facilities
are as yet conpleted and open to nmenbers and shall not be
cancel ed or term nated except with the consent of the director.
(c) Nunber.--Each separate | ocation where health club
services are offered shall be considered a separate health club
and shall file a separate bond or letter of credit with respect
t hereto, even though the separate |ocations are owned by the
same person
(d) Purpose.--The bond or letter of credit shall be for the
excl usi ve purpose of providing buyer refunds and shall not be
deened an asset of the health club for bankruptcy or any other
pur pose.
(e) Certification of conmpliance.--Al health clubs shal
certify to the director on or before June 1 of each year that
the appropriate bond or letter of credit remains in effect.
Section 40 11. Protection afforded. <—
(a) Refund to buyer.--The bond or letter of credit required
by section 9 10 shall be for the benefit of a buyer who sustains <—
any | oss or danage as a result of the breach of contract or
bankruptcy by a health cl ub.
(b) Recovery.--If an injured buyer does not receive a refund
fromthe health club, he may file a claimw th the surety, and,
if the claimis not paid, the buyer may bring an action based on
t he bond and recover against the surety. In the case of a letter
of credit that has been filed with the director, the buyer shal
bring an action against the health club and thereafter submt

the final judgnment he obtains to the director requesting paynent
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under the terns of the letter of credit.
(c) Statute of limtations.--Any claimunder this section
shall be filed no later than six nonths fromthe date on which
the injury occurred.
(d) Limtation on liability of surety.--The aggregate
l[iability of the bond or letter of credit to all persons for al
breaches of the conditions of the bond or letter of credit shal
in no event exceed the anmount of bond or letter of credit. IF <—
CLAI M5 FI LED EXCEED THE AMOUNT OF THE BOND, THE SURETY SHALL
DI STRI BUTE THE AMOUNT OF THE BOND OR A STANDARD PERCENTAGE OF
THE AMOUNT CLAI MED BY ALL BUYERS SEEKI NG RELI EF UNDER THI S
SECTI ON.
(e) Contract records.--Every health club shall maintain
accurate records of the nanme, address, contract terns and
paynents of each buyer of health club services. These records
shall be open for inspection and copying by the director during
nor mal busi ness hours or upon 48 hours' witten notice.
SECTI ON 12. TRAI NED PERSONNEL. <—
EVERY HEALTH CLUB SHALL ENSURE THAT AT LEAST ONE PERSON
TRAI NED | N CARDI OPULMONARY RESUSCI TATI ON (CPR) | S PRESENT ON THE
PREM SES OF THE HEALTH CLUB AT ALL TI MES THAT THE HEALTH CLUB IS
OPEN FOR BUSI NESS.
Section 4% 13. O fenses defined. <—
(a) Unfair trade practices.--A violation of this act shal
constitute a violation of the act of Decenber 17, 1968
(P.L.1224, No.387), known as the Unfair Trade Practices and
Consuner Protection Law, and shall be subject to the enforcenent
provi sions and private rights of action contained in that act.
(b) Failure to register.--A health club that fails to

regi ster under section 43 15 conmits a m sdeneanor of the second <—
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(c) Failure to maintain bond.--A health club that fails to
obtain and maintain a bond or letter of credit under section
9{a) 10 comm ts a m sdeneanor of the second degree.

Section 22 14. Rules and regul ations.

The director may adopt rules and regul ati ons necessary to
enforce and administer this act. These rules and regul ati ons,
when pronul gated pursuant to the act of July 31, 1968 (P.L. 769,
No. 240), referred to as the Commonweal th Docunents Law, shal
have the force and effect of |aw
Section 43 15. Registration required.

At | east 30 days prior to advertising, offering for sale,
selling or providing health club services PURSUANT TO A HEALTH
CLUB CONTRACT, a health club shall register with the director on
a formand in a substance satisfactory to the director.

Section 44 16. Effective date.

This act shall take effect in 120 days.
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