PRINTER S No. 680

THE GENERAL ASSEMBLY OF PENNSYLVANIA

HOUSE BILL
No. 602 >

I NTRODUCED BY KUKOVI CH, PRATT, |RVIS, WAMBACH, DAW DA, COHEN
D. R WRI GHI, SHO/ERS, | TKIN, JOHANSQON, M LLER, ACOSTA, REBER,
DALEY, PRESTON, CARN, LASH NGER, TRELLO, J. L. WRI GHT,
M CHLOVI C, DeWEESE, FREEMAN, PISTELLA, OLASZ, E. Z. TAYLOR
CAWLEY, SEVENTY, PETRARCA AND J. J. TAYLOR, MARCH 20, 1985

REFERRED TO COWM TTEE ON JUDI Cl ARY, MARCH 20, 1985
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AN ACT
Providing that attorney trust funds may be placed in interest-
beari ng accounts and that the interest generated on such
accounts be used to provide |legal services for the indigent;
and establishing a nechanismfor the funding.
The General Assenbly of the Conmonweal th of Pennsyl vani a
her eby enacts as foll ows:
Section 1. Short title.
This act shall be known and may be cited as the Interest on
Lawyers' Trust Accounts Act.
Section 2. Legislative findings.
The General Assenbly hereby finds that:
(1) There is a need to provide equal access to the
system of justice for individuals who seek redress of
gri evances.
(2) The availability of civil legal services to indigent

persons is essential to the due adm nistration of justice.

(3) Due to a reduction in Federal funds, the prograns
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providing |l egal assistance in civil matters to indigent
persons | ack resources to adequately meet the needs of these
persons, and it is necessary to provide a suppl enmental
fundi ng nmechanismto acconplish this purpose.

(4) The funding of |egal assistance progranms for those
who are unable to afford |l egal counsel will serve the ends of
justice and the general welfare of all Pennsylvania citizens.

(5) In current practice, attorneys do not deposit
certain funds held in a fiduciary capacity in interest-
beari ng accounts because insufficient interest would be
earned to justify the expense of adm nistration. Wen pool ed,
funds whi ch woul d be unproductive as individual accounts wll
generate income, the beneficial interest in which may be nmade
avai l abl e through this act for charitabl e purposes.

(6) It is the purpose of this act to create a
suppl enental fundi ng nmechani smfor providers of civil |egal
assistance to the indigent in order to ensure effective
access to the legal process of all citizens of the

Commonweal th to the extent practicable.

Section 3. Definitions.

The foll ow ng words and phrases when used in this act shal

have the neanings given to themin this section unless the

context clearly indicates otherw se:

"Attorney." An individual attorney, partnershinp,

pr of essi onal associ ation or professional corporation engaged in

the practice of |aw

"Board." The Lawyer Trust Account Board.

"Depository institution.” A bank, bank and trust conpany,

trust conpany, savings bank, savings and | oan associ ati on,

credit union or foreign banking corporation, whether
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i ncorporated, chartered, organized or |icensed under the |aws of
this Coormonwealth or the United States, doing business in
Pennsyl vani a and i nsured by the Federal Deposit Insurance
Corporation, the Federal Savings and Loan | nsurance Corporation
or the National Credit Union Administration or an alternate
share insurer

"Eligible client." Any person unable to afford the cost of
private | egal assistance who satisfies the financial eligibility
standards established in the Federally funded Statew de | egal
servi ces system

"I nterest on Lawyer Trust Accounts” or "IOLTA." An
unsegregated interest-bearing deposit account with a depository
institution for the deposit of qualified funds by an attorney.

"Legal assistance."”™ G vil legal services for eligible
clients, including advice, counsel, direct representation,
training, research coordination with private attorneys and ot her
activities necessary to insure the cost-effective delivery of
qual ity | egal services.

"Qualified funds." Moneys received by an attorney in a
fiduciary capacity which, in the judgnent of the attorney, are
nom nal in amount or are reasonably expected to be held for such
a short termthat sufficient interest income will not be
generated to justify the expense of adm nistering a segregated
account. Qualified funds include noneys received fromany client
or beneficial owner which are too small in amount or are
expected to be held for too short a period of time to generate
at | east $50 of interest.

"Qualified recipients.” Not-for-profit entities incorporated
i n Pennsyl vani a, tax exenpt under the Internal Revenue Code (26

U S.C 8§ 501(c)(3)), or any successor provision, eligible to
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receive distributions of IOLTA funds pursuant to one or both of
the foll ow ng categories:
(1) "Qualified Legal Services Providers." An entity

whi ch operates within this Commonweal th for the exclusive

pur pose of providing civil |legal services wthout charge to

poor persons within a geographical area in this Commonweal t h.

(2) "Admnistration of Justice Providers.” An entity
whi ch operates within this Comonweal th to:

(1) enhance civil legal services to the poor through
i nnovative and cost-effective neans;

(1i) provide direct civil legal services either to
groups of clients currently underserved by | egal
services, such as the elderly or the disabled, or in an
area of representation, whether substantive or
geographical, that is underserved by individual qualified
| egal services providers;

(ii1) provide |egal, managenent, operational
trai ning or support services, technical assistance, or
[itigation support to qualified |egal services providers;
or

(iv) otherwi se pronote the inprovenent of the
adm ni stration of justice.

Section 4. Establishnent of Lawyer Trust Account Board.

(a) Establishnent.--There is hereby established the Lawer
Trust Account Board as an i ndependent not-for-profit
corporation. The board shall be responsible for adm nistering
the I OLTA fund and shall receive and distribute noneys in the
| OLTA fund to qualified recipients as further specified in this
act .

(b) Source of fund revenues.--The IOLTA fund will receive
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the interest generated by qualified funds deposited by attorneys
i n unsegregated interest-bearing accounts designated | OLTA
accounts.

(c) Omnership.--The board shall hold the beneficial interest
in trust accounts participating in the I OLTA program

(d) Open neeting | aw. --The neetings of the board shall not
be subject to the act of July 19, 1974 (P.L. 486, No.175),
referred to as the Public Agency Qpen Meeting Law, except that
t he board shall adopt rules providing that decisions on grants
and contracts to qualified recipients be open to the public.
Section 5. Attorney participation.

(a) Participation.--An attorney electing to participate
under the provisions of this act shall place all qualified funds
in an | OLTA account.

(b) Liability.--No attorney shall be liable in damages or
held to answer for a charge of professional m sconduct because
of a deposit of nobneys to an | OLTA account pursuant to a
judgnment in good faith that the noneys were qualified funds.

(c) Oher investnments.--Nothing in this act shall be
construed as regulating the ability of an attorney to invest
nonqual i fied funds in any other investnent vehicle specified by
the client or beneficial owner or as they and the attorney may
agree upon.

Section 6. Establishnent of funding nmechani sm

(a) Establishnent.--An attorney may establish and naintain
an | OLTA account by designating the account as "(nane of
attorney or law firm I OLTA account)"” and notifying the board in
such manner as may be prescribed in the byl aws.

(b) Interest.--The rate of interest payable on any | OLTA

account shall not be less than the rate paid by the depository
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institution on simlar accounts maintained at that institution,
and the depository institution shall not inpose on such accounts
any charges or fees greater than it inposes on non-1OLTA
accounts maintained at that institution.

(c) Duties of depository institution.--Wth respect to each
| OLTA account, the depository institution shall:

(1) Remt at least quarterly any interest earned on the
account to the IOLTA fund.

(2) Transmit to the OLTA fund with each renmttance a
statement showi ng at | east the name of the account, service
charges or fees deducted, if any, and the anount of interest
remtted fromthe account.

(3) Transmit to the attorney who maintains the I OLTA
account a statenment showi ng at | east the nane of the account,
service charges or fees deducted, if any, and the anount of
interest remtted fromthe account.

(4) Have no duty to inquire or determ ne whet her
deposits consist of qualified funds.

(d) Paynment from account.--Paynent froman | OLTA account to
or upon the order of the attorney maintaining the account shal
be a valid and sufficient rel ease of any clains by any person or
entity agai nst any banking institution for any paynents so made.

(e) Paynment of interest.--Any remttance of interest to the
| OLTA fund by a banking institution under this section shall be
a valid and sufficient rel ease and di scharge of any clains by
any person or entity against the depository institution for any
paynent so nade, and no action shall be maintained agai nst any
depository institution solely for opening, offering or
mai ntai ning an 1 OLTA account, for accepting any funds for

deposit to any I OLTA account, or for remtting any interest to
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the |1 CLTA fund.

(f) Limtation of liability.--The depository institution
shall not be subject to any action solely by reason of its
openi ng, offering or maintaining an | OLTA account, accepting any
funds for deposit to any such accounts or remtting any interest
to the 1 OLTA fund.

(g) Confidentiality.--Al papers, records, docunents or
other information identifying an attorney, client or beneficial
owner of an I OLTA account shall be confidential and shall not be
di scl osed by a depository institution except with the consent of
the attorney maintaining the account or as permtted by |aw or
Suprene Court rule.

Section 7. Uses of funds; restrictions.

(a) Uses.--The IOLTA fund may be used only for the follow ng
pur poses:

(1) Delivery of |legal assistance to the indigent.

(2) Admnistration of justice as defined in this act.

(3) Adm nistration and devel opnent of the | OLTA program
(b) Restrictions.--Funds nmade avail able to grantees under

this act may not be used to:

(1) Provide legal assistance with respect to any fee-
generating case as defined by the board.

(2) Provide legal assistance with respect to the defense
of any crimnal prosecution.

(3) Provide legal assistance in civil actions to persons
who have been convicted of a crimnal charge where the civi
action arises out of alleged acts or failures to act and the
action is brought against an official of the court or against
a law enforcenent official for the purpose of challenging the

validity of the crimnal conviction.
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(4) Contribute to or be nade available to any political
party or association, or the canpaign of any candi date for
public or party office or simlar political activities.

(5) Provide for capital expenditures.

Section 8. Lawyer Trust Account Board of Directors.

(a) Menbers.--The board shall consist of 15 nenbers, all of
whom shal | be know edgeabl e and supportive of the delivery of
civil legal services to the indigent. Two nmenbers shall be
appoi nted by the Governor; one shall be an attorney and one
shall be a public nmenber who is not an attorney. Two nenbers
shall be appointed by the Suprenme Court; one shall be an
attorney and one shall be a public nmenber who is not an
attorney. Two nenbers shall be appointed by the Speaker of the
House of Representatives and two nenbers shall be appoi nted by
the President pro tenpore of the Senate; in both cases, one
shall be an attorney and one shall be a public nenber who is not
an attorney. One nenber shall be appointed by each of the
Presidents or Chancell ors of the Pennsylvania, Philadel phia and
Al | egheny County Bar Associ ations. Four nenbers shall be
appoi nted by the President of the Board of Directors of the
Pennsyl vani a Legal Services Corporation, at |east one of whom
shall be an eligible client. The nenbers of the board shal
el ect a chairperson at their first neeting.

(b) Termof office.--The termof office and the manner of
filling vacancies shall be as provided in the bylaws, which
shall be adopted by a majority vote of the board within six
nont hs of the effective date of this act, except for the
| egi sl ati ve and gubernatorial appointees, whose terns shall be
concurrent with the termof the appointing officer.

(c) Conpensation.--The nmenbers shall receive no conpensation
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for their services as nenbers but shall be reinbursed for their
actual and necessary expenses incurred in the performnce of
their duties.

Section 9. Powers and duties of board.

(a) Powers.--The board shall exercise the powers conferred
upon not-for-profit corporations under Title 15 of the
Pennsyl vani a Consol i dated Statutes (relating to corporations and
uni ncor por at ed associ ations).

(b) Managenent of funds.--The board shall have the power to
recei ve, hold and nanage any noneys and property received under
this act. It shall enter into contracts or nake grants with
qual i fied providers on a regular and periodic basis.

(c) Executive director.--The board may appoi nt an executive
director to carry out the purposes of this act and to be paid
reasonabl e conpensation as the board shall fix. The director may
enpl oy persons or contract for services as the board approves.
Enpl oyees will serve at the pleasure of the board. Al expenses
of the operation of the board shall be paid from noneys the
board receives fromthe I OLTA fund.

(d) Adoption of bylaws.--The board shall adopt byl aws for
the adm nistration of the OLTA fund to carry out the purposes
and provisions of this act.

(e) Confidentiality of records.--Notw thstanding any statute
or rule to the contrary, the board shall maintain all papers,
records, docunments or other information identifying an attorney,
client or beneficial owner of an I OLTA account on a private and
confidential basis and shall not disclose such information
except with the consent of the attorney nmaintaining the account
or as permtted by law or Supreme Court rule.

(f) Governnent interest.--Mneys received in the | OLTA fund
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are not State or Federal funds and are not subject to Article VI
of the act of April 9, 1929 (P.L.177, No.175), known as The

Adm ni strative Code of 1929, or the act of June 29, 1976
(P.L.469, No.117), entitled "An act relating to the fiscal
affairs of the Commonweal th concerning duties of the Governor
the Secretary of Revenue and the Budget Secretary, w th respect
to the subm ssion of and signing the budget for any fiscal year;
and, after a budget is enacted, regulating the issuance of
warrants by the State Treasurer for certain requisitioned funds
and i nposing duties on persons authorized by law to issue

requi sitions for the paynment of noneys fromthe State Treasury;
and prescribing that Federal funds received by the Commonweal th
shall be deposited in the General Fund account with certain
exceptions.”

Section 10. Distribution of I CLTA funds.

(a) Allocation of funds generally.--No | ess than 75% of the
total funds available to the board for grants in any fiscal year
shall be allocated to qualified | egal services providers for the
pur pose of delivering | egal assistance to eligible clients. Such
funds shall be allocated according to the geographi cal
di stribution of persons eligible for |egal assistance throughout
t hi s Commonweal t h.

(b) Allocation to adm nistration of justice providers.--The
board shall determ ne an appropriate allocation, not to exceed
25% of the total funds available in any fiscal year, for the
delivery of |egal assistance to eligible clients whose
ci rcunst ances create obstacles to their seeking this assistance,
including, but not limted to, the elderly and the di sabl ed, and
for other admi nistration of justice purposes.

(c) Allocation for adm nistration.--The board shal
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determi ne an appropriate allocation, not to exceed 10% of the
funds available in any fiscal year, for adm nistration of the
program including, but not limted to, devel opnent of the
program t hroughout this Commonweal th, except that in the first
year of inplenentation, the board may use such additional funds
as are reasonably necessary to initiate the program

(d) Local option.--An attorney or law firmmay designate a
bar foundation to receive no nore than 20% of the total funds
which that attorney or firmgenerates, if the foll ow ng
conditions are net:

(1) The bar foundation is approved by the board.
(2) No funds are used for adm nistrative purposes or
support services.
(3) Al funds collected are distributed as grants to
qual i fied recipients.
(4) Al grants are awarded in a manner which is
consistent with the purposes of this act.
Al'l bar foundations which establish funds shall nmake an annual
report to the board and are subject to audit by the board.
Section 11. Audit; report to CGeneral Assenbly.

(a) Audit.--The IOLTA fund, adm nistered by the board, shal
be audited annually. The audit shall be performed in accordance
with generally accepted auditing standards by independent
certified public accountants.

(b) Report to General Assenbly.--The board shall make an
annual report to the Suprene Court, the President of the
Pennsyl vani a Bar Associ ation and the Chairman of the Board of
Pennsyl vani a Legal Services Corporation on the status of the
| OLTA fund, reflecting the nunber of eligible clients served,

the attorney participation rate and the devel opnent of the
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1 program A summary of the findings of the audit shall be
2 included in this report.

3 Section 12. Effective date.

4

This act shall take effect in 60 days.
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