PRINTER S N0 564

THE GENERAL ASSEMBLY OF PENNSYLVANIA

HOUSE BILL
No. 503 5

| NTRODUCED BY COWELL, | RVIS, MARKOSEK, MAYERNI K AND | TKI N,
MARCH 21, 1983

REFERRED TO COW TTEE ON HEALTH AND WELFARE, MARCH 21, 1983
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AN ACT

Rel ating to the protection of the abused, neglected, exploited

or abandoned el derly; establishing a uniform Statew de

reporting and investigative system for suspected abuse,

negl ect, exploitation or abandonnment of the elderly; and

provi di ng protective services.

The General Assenbly of the Conmonweal th of Pennsyl vani a
her eby enacts as foll ows:

Section 1. Short title.

This act shall be known and may be cited as the Protection of

the Elderly Act.

Section 2. Definitions.

The foll ow ng words and phrases when used in this act shal

have the neanings given to themin this section unless the
context clearly indicates otherw se:

"Abandonnent."” The desertion or willful forsaking of an
el derly person by a caretaker.

"Abuse."” The willful infliction of injury, unreasonable

confinenment, intimdation or punishnment with resulting physical

harm pain or nental anguish; or the willful deprivation by a
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caretaker of goods or services which are necessary to maintain
physi cal or nental health; or sexual harassnent, abuse, as
defined in the act of October 7, 1976 (P.L.1090, No.218), known
as the Protection From Abuse Act, or rape.

"Agency." A designated area agency on agi ng.

"Caretaker.” An individual or institution who has assuned
the responsibility for the care of an elderly person, either
voluntarily, by contract, by receipt of paynent for care, as a
result of famly relationship or by order of a court of
conpetent jurisdiction.

"Departnent.” The Departnent of Aging.

"Elderly person.”™ Any resident of this Commonwealth who is
60 years of age or ol der.

"Exploitation.” The illegal or inproper act or process of
t aki ng advantage of an elderly person by a caretaker or other
person for nonetary, personal or other benefit, profit or gain.
M smanagenent of the estate of an elderly person which results
in no benefit, profit or gain to the caretaker may be consi dered
exploitation within the meaning of this section if it results in
substantial loss to the elderly person.

"I nconpetent person.” Any elderly person for whom a guardi an
has been appointed by the court under 20 Pa.C. S. Ch. 55
(relating to i nconpetents).

"I'n need of protective services.”" An elderly person, unable
to performor obtain services which are necessary to nmaintain
physi cal and nmental health, for whomthere is no responsible
caretaker and who is at inmnent risk of abuse, neglect,
expl oi tati on or abandonnent.

"Mul tidisciplinary geriatric assessnment."” Including social,

physi cal and psychol ogi cal findings along with a description of
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the current resources and needs of the person.

"Neglect." The failure to provide for oneself the goods or
services which are necessary to nmintain physical or nental
health or the failure of a caretaker to provide the goods or
servi ces.

"Protective services." The array of preventive, supportive
or surrogate services for the elderly provided by the
Commonweal th or other governnmental or private organizations
within the limts of available resources to avoid abuse,
negl ect, exploitation or abandonnent.

"Protective service provider." The agency designated by the
area agency on aging to provide protective services.

"Services which are necessary to mai ntain physical and nental
health.” Includes, but is not [imted to, the provision of care
for physical and nental health needs, the relocation of elderly
persons to facilities or institutions able to offer such care,
assi stance i n personal hygi ene, food, clothing, adequately
heated and ventil ated shelter, financial managenent,
transportati on necessary to secure any of the needs of the
el derly and protection from physical abuse. Physical abuse may
include, but is not Iimted to, malnutrition, deprivation of
necessities or physical punishnment. The term shall not include
t aki ng persons into custody w thout consent except as provided
in this act.

Section 3. Duty to report; inmmunity for reporting testinony.

(a) Duty inposed.--Any person having reasonabl e cause to
believe that an elderly person is being abused, negl ected,
expl oi ted, abandoned, or is in need of protective services may
report the information to the agency. Any |licensed health care

prof essional, attorney or police officer, any enployee of a
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social service, welfare, nmental health or health agency or | ong-
termcare facility shall report the information to the agency
within five cal endar days.

(b) Contents of report.--The report shall contain the name
and address of the elderly person, information regarding the
nature and extent of the abuse, neglect, exploitation,
abandonnment or need for protective services and may include any
i nformati on which the reporter believes mght be hel pful to an
i nvestigation of the case or the protection of the elderly
per son.

(c) Imunity.--Any person who nakes a report or who
testifies in any adm nistrative or judicial proceeding arising
out of a report shall be imune fromany civil or crimnal
liability on account of the report or testinony, except for
l[iability for perjury, unless the person acted in bad faith or
wi th malicious purpose.

Section 4. Mandate to receiving agency.

(a) Investigation of reports.--The agency shall designate a
person to be responsible to fully investigate each report made
pursuant to section 3. Responsibility shall not be vested with a
per son who provi des protective services. Upon specific petition
by the agency, the departnent may issue a waiver to this
requi renent. The petition filed, and the wai ver granted, mnust
speci fy the manner in which the intent of this section is net,

i ncludi ng the guarantee that the due process rights of the
el derly person, the reporter and the all eged abuser are
protected. The investigation shall be initiated within three
wor ki ng days of receipt of the report.

(b) Unsubstantiated reports.--If after investigation by the

agency, the report is deened to be unsubstanti ated and the case
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is closed, all information identifying the reporter and the

al | eged abuser shall be inmediately deleted fromall records. It
is not the intention of this section to prevent the agency from
mai ntai ning records in a way which nay serve to substantiate a
pattern of abuse.

(c) GCeriatric assessnent.--1f the report is verified by the
agency, the agency shall provide for a tinely rmultidisciplinary
geriatric assessnent. Upon conpletion of this eval uation,
witten findings shall be prepared which include recomended
action. This service plan shall provide for the |east
restrictive alternative, encouraging client self determ nation
and continuity of care.

(d) Information not subject to disclosure.--Neither the
original report nor the multidisciplinary geriatric assessnent
shall be deened a public record or be subject to the provisions
of the act of June 21, 1957 (P.L.390, No.212), referred to as
the Right-to-Know Law. The nanme of the person making the
original report or any person nentioned in the report shall not
be disclosed to anyone outside the agency except to a court of
conpetent jurisdiction or pursuant to a court order.

Section 5. Access to records.

(a) Access by agency.--The agency, in the investigation of
reported abuse pursuant to section 4, shall have access to al
rel evant records. If access to records is denied, the agency may
petition the designated court for an order enjoining the keeper
of relevant records from preventing inspection of the records by
t he agency. The petition shall allege specific facts that:

(1) There is evidence to prove that access to records
has been denied after a formal request was made by the

agency.
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(2) There is reasonable cause to believe that the
records requested may include information pertinent to the
speci fic determ nation of need for protective services.

(b) Court ordered access.--1f the court finds that access to
rel evant records has been denied to the agency, the court may
i ssue an order allow ng the agency to inspect those rel evant
records. Information discovered in the course of the
i nvestigation shall not be disclosed to anyone outside the
agency except to a court of conpetent jurisdiction or pursuant
to a court order.

(c) Access by law enforcenment officials.--Law enforcenent
officials in the course of investigating cases of hom cide,
sexual abuse, exploitation or serious bodily injury as defined
in 18 Pa.C.S. § 2301 (relating to definitions) shall have access
to all relevant records maintai ned by the agency.

Section 6. Provision of services by agency; injunction against
i nterference by caretaker.

(a) Agency to provide services.--Upon receipt of the
mul tidisciplinary geriatric assessnent and the service plan, the
agency shall provide for avail able services which are reasonabl e
and necessary within its existing resources through the
protective service provider or other appropriate provider, if
the el derly person consents to those services.

(b) Termnation of services.--If an elderly person does not
consent to the receipt of reasonabl e and necessary protective
services, or if the elderly person w thdraws consent, services
shall not be provided or continued. If the person | acks the
capacity to consent, the agency may seek court authorization to
provi de necessary services, as provided in section 7.

(c) Refusal by caretaker to allow services.--1f the
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caretaker of an elderly person who has consented to the receipt
of reasonabl e and necessary protective services refuses to allow
t he provision of those services to the elderly person, the
agency may petition the designated court for an order enjoining
the caretaker frominterfering with the provision of protective
services to the elderly person. The petition shall allege
specific facts that:
(1) There is reasonable cause to suspect that the
el derly person in question is or has been abused, negl ected,
expl oi ted, abandoned or is in need of protective services.
(2) Access has been denied to the representatives of the

agencies required to investigate, or provide services.

(d) Enjoining of caretaker.--1f the court finds that the
el derly person is in need of services and has been prevented by
the caretaker fromreceiving those services, the court may issue
an order enjoining the caretaker frominterfering with the
i nvestigation or the provision of services to the elderly
per son.
Section 7. Nonenergency involuntary intervention.

(a) Appointnment of guardian.--If the agency finds that an
el derly person is being abused, negl ected, exploited, abandoned
or is in need of protective services and believes that the
person | acks the capacity to consent to reasonabl e and necessary
protective services, the agency may petition the court for
appoi ntment of a guardi an pursuant to the provisions of Title 20
of the Pennsylvania Consolidated Statutes (relating to
decedents, estates and fiduciaries). The court nay determ ne
that the agency or the protective service provider shall be
appoi nted as the guardi an.

(b) Order of court.--1n ordering guardi anship and
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involuntary protective services, the court shall authorize only
that intervention which it finds to be least restrictive of the
el derly person's liberty and rights, which shall pronote the

el derly person's continued residence at honme and in the
community where feasible and which honors as nuch as possible
the person's preferences. The court shall specifically state in
its order what powers and duties the guardian shall have and
shall limt the powers of the guardian to those areas where the
el derly person has shown inconpetency to act. A plan of services
to the person shall be devel oped by the protective service

provi der and submtted to the court for approval. Any change in
this plan or powers of the guardian shall be approved by the
court. The basis for the findings shall be stated in the record.
The court shall limt the guardianship to six nonths or |ess.
Upon further petition to the court, the ternms of the
guar di anshi p may be extended, nodified or term nated.

(c) Notice of proceedings.--Adequate witten notice of al
proceedi ngs shall be given to the elderly person. The agency
shall verbally comruni cate the contents of the petition and the
proposed plan to the elderly person, and nmake avail able a
witten petition and plan. The notice shall state that the
el derly person has the right to |l egal counsel and the right to
appear and give testinony before the court. If the elderly
person is unwilling or unable to select |egal counsel, the court
shal | appoint |egal counsel.

(d) Appearance by elderly person.--The elderly person shal
appear before the court unless a medical doctor, psychiatrist or
I i censed psychol ogi st appears in court and states beyond a
reasonabl e doubt that an appearance before the court will be

detrinental to the person's health or safety. If the court has
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reason to believe that the elderly person is able to comuni cate
and i s absent because of a physical inpairment, the court shal
make provisions to receive that person's testinony.

(e) Right to present testinony.--The elderly person shal
have the right to present testinony.

(f) Paynment for services.--The elderly person shall not be
required to pay for involuntary protective services, |egal
counsel, court costs or expert testinony, unless paynent is
aut horized by the court upon a showing that the person is
financially able to pay. The court shall order reinbursenent to
t he agency of the reasonable costs of services by the elderly
per son.

Section 8. Enmergency involuntary intervention.

(a) Court order for energency services.--The court may issue
an order which shall expire at the close of the next business
day of the court, where there is clear and convincing evi dence
that the elderly person |acks the capacity to consent, and where
if the services are not provided, the person to be protected
will incur a substantial risk of death or serious physical harm
within 72 hours. If a court order is issued, energency services
shall be provided for by the agency.

(b) Petition.--The petition for enmergency services shall be
brought in the name of the agency. The petition shall set forth:

(1) The nanme and address of the petitioner.

(2) A statenent of the reasonable belief of the
petitioner as to the conditions of the elderly person to be
pr ot ect ed.

(3) The conditions creating the energency.

(4) The energency services sought.

(5) Facts showing the petitioner's attenpts to obtain
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the consent of the elderly person to be protected by the

servi ces.

(c) Oder Iimted to necessary energency services.--The
court after finding clear and convincing evi dence of an
energency, shall order only the emergency services that are
necessary to renove the conditions creating the energency.

(d) Provision for counsel.--The court shall nake certain that
the elderly person is provided with | egal counsel within two
wor ki ng days of the petitioning for energency protective
servi ces.

(e) Termnation of emergency services.--The agency, upon
term nati on of the emergency services provided under court
order, and based on its determ nation, shall:

(1) obtain witten consent fromthe elderly person and
| egal counsel to that person for further protective services;
(2) petition the court for guardi anship pursuant to

Title 20 of the Pennsylvania Consolidated Statutes (relating

to decedents, estates and fiduciaries);

(3) release the person or otherwi se termnate the
protective service; or

(4) petition the court for perm ssion to continue
services or retain the person pending a determ nation of
guar di anshi p, which shall be filed within 48 hours.

(f) Forcible entry.--Were it is necessary to forcibly enter
prem ses after obtaining a court order, a peace officer shall do
so, acconpanied by a representative of the agency.

(g) Report of services rendered.--Wen energency services
are rendered, a report of the circunstances, including the tine,
pl ace, date, factual basis for the need for services and the

exact services rendered, shall be nade and forwarded to the
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court.

(h) Relief by district justice.--Wen the court is
unavail able fromthe cl ose of business to the resunption of
busi ness of the next court day, a petition may be filed before a
district justice who may grant relief if the district justice
finds it necessary to protect the person frominmedi ate or
i rreparabl e physical injury or death. Any order issued by the
district justice shall expire at the close of the next business
day of the court. The district justice shall authorize renoval
to a medical facility only if the person is likely to suffer
i mredi ate and irreparable physical injury or death. Limted
treatment nay be authorized to sustain |life, but no further
treatment or surgery nmay be given w thout an order by the court
of conmmon pl eas of the county where the person is |ocated.

(i) Elderly person to be inforned.--Prior to renoval to the
medi cal facility, the elderly person shall be inforned of the
reasons for renoval, the services to be provided and the reasons
for those services, the reasons for an energency assessnent, the
right to conmunicate with others imediately and the right to
| egal counsel. The el derly person shall be requested to provide
nanmes of persons to be notified, and they shall be contacted by
t he agency making the petition.

(j) Dependents of elderly person.--The agency shall take
reasonabl e steps to assure that while the person is detained,
the health and safety needs of any of the person's dependents
are met and that personal property and the dwelling the person
occupi es are secure.

Section 9. Imunity fromcivil and crimnal liability.
In the absence of willful m sconduct or gross negligence, the

agency, the director, enployees of the agency, protective
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service agencies or protective service workers shall not be
civilly or crimnally liable for any decision, action or
resul ti ng consequence of decisions or actions when acting under
the authority of this act.

Section 10. Appeal.

Any deni al of services by the departnment or authorized agency
under this act may be appeal ed according to the provisions of
the rules and regul ations issued by the departnment pursuant to
Article XXIl-A of the act of April 9, 1929 (P.L.177, No.175),
known as The Admi nistrative Code of 1929.

Section 11. Regulations; enforcenent.

(a) Regulations.--The departnent shall pronulgate the rules
and regulations to carry out the provisions of this act, and
shall be responsible for presenting to the General Assenbly
annual ly a report on the prograns and services perforned.

(b) Enforcenent.--This act shall be enforced only after
pronmul gati on of regulations by the departnment, which shall occur
no later than six nonths following the effective date of this
act, except that section 3 shall apply when the agency certifies
to the departnment that it is prepared to fulfill its
responsibilities. The certification shall be made within 90 days
foll ow ng promul gati on of regul ati ons.

Section 12. Repeals.

Al'l acts and parts of acts are repeal ed insofar as they are
inconsistent with this act.
Section 13. Effective date.

This act shall take effect inmediately.
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