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THE GENERAL ASSEMBLY OF PENNSYLVANIA

HOUSE BILL
No. 1212 57

| NTRODUCED BY ENGLEHART, PRATT, DORR, FREIND, PARKER, DeWEESE
AND HASKELL, JUNE 6, 1977

REFERRED TO COW TTEE ON JUDI Cl ARY, JUNE 6, 1977
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AN ACT

Creating a Product Liability Act, fixing tinme limtation

remedi es and defenses, fixing certain attorneys fees and

repealing certain | aws.

The General Assenbly of the Conmonweal th of Pennsyl vani a
her eby enacts as foll ows:
Section 1. Short title.

This act shall be known and may be cited as the "Product
Liability Act."
Section 2. Time limtations on actions.

No action for the recovery of damages or for contribution or
i ndemmity for damages for personal injury, death or damage to
real or personal property, including any action based upon
inmplied warranties, arising out of an alleged design,
i nspection, testing or manufacturing defect, or any other
al | eged defect of whatsoever kind or nature in a product, or
arising out of any alleged failure to warn regardi ng a product,

or arising out of any alleged failure to properly instruct in

the use of a product shall be conmenced nore than six years
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after the date the product was first purchased for use or

consunption. The above described tinme [imtations shall not be

ext ended, renewed or otherw se altered by any resal e or other

transfer of the product subsequent to the first purchase for use

or consunpti on.

Section 3. Defense for alteration or nodification of product
subsequent to manufacture or sale.

No manufacturer or seller of a product shall be liable for
damages because of personal injury, death or property danage
sust ai ned by reason of an alleged defect in a product, or an
all eged failure to warn or protect against a danger or hazard in
a use or msuse of such product, or an alleged failure to
properly instruct in the use of such product, where a cause of
the injury, death or danage was any alteration or nodification
of such product, which was nade subsequent to the manufacture or
sale by the manufacturer or seller against whomclaimis made or
suit is brought and which in any way altered, nodified or
changed the purpose, use, function, design or manner of use of
the product fromthat originally designed, tested or intended by
t he manufacturer, or the purpose, use, function, design or
manner of use or intended use for which such product was
originally designed, tested or manufactured.

Section 4. Defense for conpliance with governnment standards.

No manufacturer or seller of any product shall be liable in
any action for damages for personal injury, death or property
damage al |l eged to have been caused by an all eged defect in the
desi gn, inspection, testing, manufacture or |abeling of such
product, or for the failure to warn or protect agai nst a danger
or hazard in the use or m suse of such product, or for the

failure to instruct in the use of such product if, at the tine
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of the design manufacture thereof, there were Federal or State
statutes or admi nistrative regul ations prescribing standards for
such design, inspection, testing, nmanufacture, |abeling, warning
or instructions, which standards were applicable to such product
at the time of its design and manufacture, except upon proper
proof by the plaintiff that such injury, death or property
damage was caused by a failure on the part of such manufacture
to conmply with such Federal or State statutes or admnistrative
regul ati ons.
Section 5. Duty to warn and defense for voluntary exposure to
risk.

In any action for damages for personal injury, death or
property danage as described in section 2:

(1) Any duty on the part of the manufacturer or seller
of the product to warn or protect against a danger or hazard
which could or did arise in the use or msuse of such
product, and any duty to have properly instructed in the use
of such product, shall not extend to those safeguards,
precautions and actions which a person reasonably coul d and
shoul d take for hinself or herself and for others,
considering his or her activity at the tine in question, his
or her training, experience, education and any speci al
knowl edge he or she does, should or was required to possess,
and shall not extend to situations where said saf eguards,
precautions and actions would or should have been taken by
such a person simlarly situated exercising reasonabl e care,
caution and procedure.

(2) The manufacturer or seller of the product shall not
be liable to any person for any injury, death or property

damage caused by an all eged defect in such product, or by a
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1 failure to warn or protect against a danger or hazard which
2 could or did arise in the use or msuse of such product, or
3 by a failure to properly instruct in the use of such product,
4 where the injured or deceased party or the user of the

5 product was aware or shoul d reasonably have been aware that
6 there was a risk or danger of sone type of harmor injury to
7 himor her, and he or she proceeded to voluntarily expose

8 hi msel f or herself to it.

9 Section 6. Defense for conpliance with state of the art;

10 liability for unreasonably dangerous products.

11 In any action for damages for personal injury, death or

12 property danage all egedly caused by a defect in a product:

13 (1) A product shall be considered to have a defect or be
14 in a defective condition only if, at the tinme the product was
15 sold by the manufacturer or other seller, there was a defect
16 or defective condition in the product which nmade the product
17 unr easonabl y dangerous to the user or consuner. The test for
18 whet her any defect or defective condition was "unreasonably
19 dangerous" shall be whether or not the product as sold was

20 dangerous to an extent beyond that which would be

21 contenpl ated by the ordinary and reasonabl e buyer, consuner
22 or user who purchases such a product, assum ng the ordinary
23 knowl edge of the comunity, or of simlar buyers, users or

24 consuners, as to its characteristics, propensities, risks,

25 dangers and proper and inproper use, as well as any speci al
26 know edge, training or experience possessed by the particul ar
27 buyer, user or consuner or which he or she was required to

28 possess.

29 (2) It shall be rebuttably presumed that such product

30 was free fromany all eged defect where the allegedly
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defective plan or design, or nethods, standards and

t echni ques of manufacturing, inspecting and testing, were in

conformty with the generally recognized and prevailing

standards and practices in the industry in existence at the
time the applicable plan or design and nethods, standards and

t echni ques of manufacturing, inspecting and testing were

prepared and used.

(3) No manufacturer or seller of a product shall be
liable to any person for any injury, death or property damage
caused by the plan or design of the manufacture, inspection
or testing of a product where the plan, design, nethods,
st andards and techni ques of manufacturing, inspecting and
testing were prepared and used in conformty with the
general ly recogni zed and prevailing state of the art in
exi stence at the tinme such plan, design, nethods, standards
and techni ques were prepared or used.

Section 7. Evidence of post-nmanufacture changes in state of the
art or the product inadm ssible.

In any civil action against a manufacturer or seller of a
product for damages for personal injury, death or property
damage al | egedly caused by a defect in such product, or by an
all eged failure to warn or protect agai nst any danger or hazard
which nay arise in the use or msuse of such product, or by an
alleged failure to properly instruct in the use of such product,
the foll ow ng evidence shall not be adm ssible for any purpose:

(1) Evidence of any advancenents or changes in technical
or other know edge or techniques, in design theory, know edge
or philosophy, in labeling, in warnings or instructions for
use of such product, in testing procedures, or in

manuf act uri ng know edge, techni ques or processes, which such
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advancenents or changes have been nade or |earned, becane

avai l abl e, or were placed into use subsequent to the design

or manufacture of the product allegedly causing such injury,
deat h or dammge.

(2) Evidence of any changes nade in the design, testing,
i nspecting, manufacture, warnings, |abeling or instructions
for use of the product, or in or for any simlar product,
whi ch such change or changes was or were nmade or placed into
use subsequent to the design or manufacture of the allegedly
defective product.

Section 8. Evidence of collateral benefits.

(a) In any action as described in section 2, in which
conpensat ory damages are sought, evidence of the nature and
extent of any collateral benefits or services fromany source
received or to be received by the party seeking conpensati on
shall be adm ssible for consideration by the trier of facts.
Such coll ateral benefits and services shall include, but not be
l[imted to:

(1) Evidence of any reinbursenment or indemnification or
services received by or paid for the benefit of any party for
damages, disability, |loss of wages or profits, nedical,
hospital and rehabilitati on expenses or other damages, costs
or expenses arising out of the personal injury, death or
property danmage.

(2) Evidence of services provided by a health
mai nt enance organi zation to treat any such injury.

(3) Evidence of voluntary paynents of wages and ot her
vol untary paynents to a party which were nmade by a party's
enpl oyer or others while he or she was not working as a

result of such personal injury, or which were paid to the
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decedent' s surviving spouse.

(4) Evidence of any unenpl oynent conpensation received
by a party nmaking a claimfor such personal injury, during
such period of tine as the party contended he or she was
unable to work, or did not work, or sustained a | oss of wages
or profits, as a result of such personal injury.

(b) In any action for personal injury or death, where such
action is tried to a jury, the jury shall be advised and
instructed by the court that the party making the claimfor
damages for personal injury will not be required to pay any
State or Federal incone taxes on any nonetary verdi ct which may
be rendered by the jury in favor of such party.

Section 9. Pecuniary and nonpecuni ary damages.

Al'l pecuniary and nonpecuni ary | osses and damages nust be
proven by the plaintiff by clear and convincing evidence in
order to be recoverable. Al pecuniary |osses and damages, past
and future, shall be recoverable without limtation as to dollar
anounts. All nonpecuniary |osses and damages shall be
recoverable without limtation as to dollar amount but there
shall be a presunption that reasonabl e nonpecuni ary danmages
shall not exceed 300% of an anmount equal to pecuni ary damages
after past and future wage | osses and property danage anmounts
have been excluded. The trier of fact may in extraordinary
ci rcunst ances award nonpecuni ary damages in excess of the
anounts permtted by the above presunption and such
extraordi nary circunstances may incl ude:

(1) death or permanent total disability; or

(2) injury which in whole or in part consists of
cosnetic disfigurenment which is permanent, irreparable and

severe.
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Section 10. Punitive damages prohibited.

In any action described in section 2, there shall not be any
award of exenplary or punitive damages.
Section 11. Installnment judgnents.

(a) In every action in which a judgnent is entered for noney
damages equal | i ng or exceedi ng the sum of $25,000 for future,
anti ci pated danages of any nature whatsoever arising from
personal injury, sickness, disease or death, the courts of
general jurisdiction of this State shall, subject to subsection
(f), enter a judgnment ordering that such future noney damages be
pai d by periodi c paynents.

(b) (1) "Periodic paynents.” The paynent or delivery of

noney or other property to a judgnent creditor at regular

intervals.

(2) The judgnment ordering periodic paynents shal
specify the recipient or recipients of each paynent, the size
of each paynent, the interval between paynents, and the
nunber of paynments, and shall contain reasonabl e provisions,

i f necessary, to nmake reasonably certain, under the

particul ar circunstances, that funds are and will be

avai l abl e to enabl e the judgnent debtor to nake all periodic

paynents. Any periodi c paynment upon becom ng due and payabl e

shall constitute a separate judgnent upon which execution nmay

i ssue.

(3) The specifications in subsection (b)(2) may provide
that the recipient, size, interval between, or nunber of
paynents shall be subject to nodification or term nation on
the basis of a contingency or contingencies specified in the
j udgnment ordering periodic paynents, provided that in any

event such paynents shall term nate upon the death of the
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j udgnment creditor.

(4) A judgnent ordering periodic paynents shall provide
that upon term nation of paynents to a judgnent creditor al
unused and unassi gned funds shall revert to the judgnent
debtor or others as their interests nay appear. "Assigned"
funds are any funds which the judgnent for periodic paynents
orders paid only upon term nation of the periodic paynents to
a recipient.

(c) (1) When an action described in subsection (a) is tried
by a court without a jury and the liability of the defendant
has been established, the court after considering the

evi dence shall enter witten findings of fact setting forth

t he damage sustained by the plaintiff. In arriving at its
findings the court shall not consider evidence establishing

t he present value of future danages.

(2) The findings of fact shall state separately the
anount s of damages segregated according to the type of |oss
sust ai ned. The danmages shall be further segregated into past
and future damages.

(d) (1) When an action described in subsection (a) is tried
toajury and the liability of the defendant has been
established, the jury shall render a noney danmage verdi ct on
special verdict forns provided by the court. In arriving at
its verdict the jury shall not consider evidence establishing
the present value of future danages.

(2) The special verdict formsubmtted to the jury shal
require the jury to state separately the anount of danages
segregated according to the type of |oss sustained. The
special verdict formshall further require the jury to

segregate the damages into past and future danages.
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(e) (1) Upon entry of the damage verdict as provided in
subsection (d) or the findings of fact as provided in
subsection (c), the court shall provide each party with a
copy and shall order the parties to prepare a plan of
periodi ¢ paynments which, subject to subsection (f)(3) wll
grant the judgnent creditor an installnent recovery
substantially equal to the recovery established in the damage
verdi ct of findings of fact.

(2) The parties shall submt periodic paynent plans to
the court within 20 days of receipt of a copy of the damage
verdi ct or findings of fact.

(3) If any party fails to conply with subsection (e)(2):

(i) the court may adopt any submitted plan as the
periodi ¢ paynents judgnent; and

(1i) that party failing to submt a plan nmay not
chal I enge on appeal the adequacy of the periodic paynents
pl an adopted in the judgnent.

(4) The court shall consider the submtted plans in
arriving at a periodic paynents judgnent. However, the court
shall not be required to adopt a submtted plan unless such
pl an has been approved by all parties to the action.

(5) The plan adopted as a periodic paynents judgnent
shal |, subject to subsection (f)(3), grant the plaintiff an
i nstal |l ment recovery substantially equal to the future damage
recovery established by the damage verdict of findings of
fact.

(f) The periodic paynents judgnent shall provide that:

(1) Past damages shall be paid in a lunmp sumw thin 20

days of entry of judgnent unless the parties agree to and the

court approved as being equitable a plan which provides for
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the install ment paynent of these damages.

(2) "Costs." Al taxable costs shall be paid in a lunp
sum

(3) The fees of attorneys representing the plaintiff
shall be subtracted fromthe recovery of the plaintiff before

t he periodic paynment recovery is conputed. Such fees shall be

paid in a lunmp sumw thin 20 days of entry of judgnment unless

the attorney and the plaintiff agree to, and the court
approves as being equitable, a plan which provides for the

i nstal | ment paynent of such fees.

(g) This section shall apply to all court approved
settl enents and conprom ses arising fromactions described in
subsection (a).

(h) A count may award a | unp sum judgnent in an action
described in subsection (a) only if all parties to the action
agree. In that event, the court shall reopen the case for the
pur pose of taking testinmony and make a finding as to the present
val ue of future damages, and shall reduce such portion of the
award as relates to future damages to the anount of such finding
of present val ue.

(1) After a judgnment providing for periodic paynments the
court may, on the petition of any party meking or receiving
paynents under the judgnment, revise or alter the recipient,
size, interval between or nunber of paynents specified in the
original judgnment, provided that the total of such paynents
shall not exceed the anmount of the original judgnent which is
unpai d.

Section 12. Attorney fees.
When a plaintiff is represented by an attorney in the

prosecution of a claim the plaintiff's attorney's fees from any
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1 award rmade fromthe first $50,000 may not exceed 33 1/3% from
2 the next $100,000 attorney's fees may not exceed 25% and

3 attorney's fees may not exceed 20% on the bal ance of any award.
4 Section 13. Repealer.

5 Al'l acts or parts of acts which are inconsistent with the

6 provisions of this act are repealed to the extent of the

7 inconsistency.

8 Section 14. Effective date.

9 This act shall take effect in 60 days and shall apply to al
10 causes of actions arising on or after the effective date of this
11 act.
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