PRINTER S NO. 65

THE GENERAL ASSEMBLY OF PENNSYLVANIA

HOUSE BILL
No. 40  *%5”

| NTRODUCED BY THOVAS, CALTAGQ RONE, BLACKWELL AND JAMES,

JANUARY 30, 2007

REFERRED TO COW TTEE ON COVWMERCE, JANUARY 30, 2007

OCO~NOUITARWNE

AN ACT

Amendi ng the act of January 30, 1974 (P.L.13, No.6), entitled

"An act regul ating agreenents for the | oan or use of noney;
establishing a maxi mum | awful interest rate in the
Commonweal th; providing for a legal rate of interest;
detailing exceptions to the maxi mum|awful interest rate for
residential nortgages and for any loans in the principal
anount of nore than fifty thousand dollars and Federally

i nsured or guaranteed | oans and unsecured, noncoll ateralized
| oans in excess of thirty-five thousand dollars and busi ness
| oans in excess of ten thousand dollars; providing
protections to debtors to whom | oans are made incl uding the
provi sion for disclosure of facts relevant to the maki ng of
residential nortgages, providing for notice of intention to
forecl ose and establishnment of a right to cure defaults on
residential nortgage obligations, provision for the paynent
of attorney's fees with regard to residential nortgage
obligations and providing for certain interest rates by banks
and bank and trust conpanies; clarifying the substantive | aw
on the filing of and execution on a confessed judgnent;

prohi biting wai ver of provisions of this act, specifying
powers and duties of the Secretary of Banking, and
establishing renmedi es and providing penalties for violations
of this act,” further providing for definitions; providing
for prohibited acts and practices with respect to residenti al
nort gages; further providing for attorney fees; and providing
for foreclosure and other |egal actions.

The General Assenbly of the Conmonweal th of Pennsyl vani a

her eby enacts as foll ows:

Section 1. Section 101 of the act of January 30, 1974
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(P.L.13, No.6), referred to as the Loan Interest and Protection
Law, anmended Cctober 5, 1978 (P.L.1100, No.258), Cctober 5, 1978
(P.L.1127, No.264) and April 6, 1979 (P.L.15, No.4), is amended
to read:

Section 101. Definitions.--As used in this act:

"Actual settlenent costs" means reasonable suns paid for

(a) Any insurance prem uns which have been approved by the
| nsurance Conmi ssioner of the Conmonwealth.

(b) Title exam nation and search, and exam nation of public
records.

(c) The preparation and recording of any or all docunents
required by law or custom for settlenent.

(d) Appraisal and/or survey of property securing the |oan.

(e) A single service charge, which shall include any
consi deration paid by the residential nortgage debtor and
received and retained by the residential nortgage | ender for or
related to the acquisition, maeking, refinancing or nodification
of a residential nortgage |oan, plus any consideration received
by the residential nortgage |ender for making a nortgage
conmi t ment, whether or not an actual |oan follows such
conmmi t nment .

The service charge shall not exceed one per cent of the
original bona fide principal amount of the |oan, except that in
the case of a construction | oan, the service charge shall not
exceed two per cent of the original bona fide principal anmount
of the | oan.

(f) Charges and fees that are reasonabl e and necessary for

[or related to] the transfer of the property or the closing of
the residential nortgage | oan, paid by the residential nortgage

debtor and received by any party other than the residenti al
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nort gage | ender, whether or not paid by the residential nortgage
debtor directly to the third party or to the residenti al
nortgage | ender for paynment to the third party.

"Di scount poi nts" nmeans any charges, whether or not actually

denom nated as "discount points,” which are paid by the seller
of residential real property to a residential nortgage |ender
which directly or indirectly affects the ability of the buyer of
the real estate to secure a residential nortgage.

"Fi nance charge" nmeans the total cost of a |oan or charge for
t he use of noney, including any extensions or grant of credit
regardl ess of the characterization of the sane and i ncl udes any
interest, tinme price differential, points, premuns, finder's

fees, and other charges levied by the residential nortgage

| ender or residential nortgage internediary, either directly or

indirectly, against the person obtaining the |oan or against the
seller, |lender, nortgagee or any other party to the transaction
except any actual settlenment costs. The finance charges plus the
actual settlenment costs charged by the residential nortgage

| ender shall include all charges nmade by the residenti al

nortgage | ender or residential nortgage internediary to the

residential nortgage debtor other than the principal of the
| oan. I n conputing finance charge on any nortgage whi ch does not
require the full anount of the first year's interest to be paid
during the first year and on a variable interest rate nortgage
interest shall be calculated at the rate applicable to the first
year of the | oan.

"Loan yield" nmeans the annual rate of return obtained by a
residential nortgage |lender froma residential nortgage debtor
over the termof the | oan and shall be determ ned in accordance

with regul ations issued by the Secretary of Banking. Such
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regul ati ons shall establish the nmethod for calculating such rate
of return and shall provide that the finance charge be anortized
over the contract termof the loan. In conputing |oan yield on
any nortgage which does not require the full anmount of the first
year's interest to be paid during the first year and on a

vari able interest rate nortgage interest shall be cal cul ated at
the rate applicable to the first year of the nortgage.

"Monthly Index of Long Term United States Governnment Bond
Yi el ds" neans the nonthly unwei ghted average of the daily
unwei ght ed average of the closing bid yield quotations in the
over the counter market for all outstanding United States
Treasury Bond issues, based on available statistics, which are
either maturing or callable in ten years or nore. This index is
expressed in terns of percentage interest per annum

"Mortgage conmtnent” means a legally binding obligation to
| end noney on the security of a residential nortgage.

"Person” means an individual, corporation, business trust,
estate trust, partnership or association or any other |egal
entity, and shall include but not be limted to residenti al
nort gage | enders.

"Resi dential nortgage" neans an obligation to pay a sum of
nmoney [in an original bona fide principal amount of fifty
t housand dol I ars ($50,000) or less,] evidenced by a security

docunent and secured by a lien upon real property intended to be

used as the residence of the obligor and |l ocated within this

Commonweal th, containing two or fewer residential units or on
which two or fewer residential units are to be constructed, and
shall include such an obligation on a residential condom nium
unit.

"Resi dential nortgage debtor"” neans a non-corporate borrower
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who is obligated to a residential nortgage | ender to repay in
whole or in part a residential nortgage and a successor record
owner of the property, if any, who gives notice thereof to the
residential nortgage |ender.

"Residential nortgage internediary” neans a real estate
br oker, nortgage broker or other person receiving directly or

indirectly froma residential nortgage | ender or residential

nort gage debtor a finder's fee, comm ssion, placenent fee,
service charge or other simlar conpensation other than actual
settlenent costs in conjunction with the issuance of a
residential nortgage or nortgage conmm tnment. Residenti al
nortgage i nternediary shall not nmean an enpl oyee of a
residential nortgage |ender.

"Resi dential nortgage | ender"” neans any person who | ends
noney or extends or grants credit and obtains a residential
nortgage to assure paynent of the debt. The termshall also
i nclude the holder at any tinme of a residential nortgage
obl i gati on.

"Resi dential nortgage servicer" neans a person who coll ects

paynents froma residential nortgage debtor on behalf of the

hol der of a residential nortgage obligation.

"Residential real property” nmeans real property |ocated
within this Commonweal th containing not nore than two
residential units or on which not nore than two residenti al
units are to be constructed and includes a residenti al
condom ni um uni t.

"Security docunent" means a nortgage, deed of trust, real
estate sal es contract or other docunent creating upon
recordation a lien upon real estate.

Section 2. The act is anmended by adding a section to read:
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Secti on 402. 1. Prohi bited Acts and Practices with Respect to

Resi denti al Mortgages.--The foll owing acts and practices are

pr ohi bi t ed:

(1) No residential nortgage shall include, within the

original principal of the |oan, finance charges, not incl uding

prepaid i nterest, which, together with any service charqge,

exceeds three per cent of the original principal.

(2) No residential nortgage | ender shall finance, directly

or indirectly, any credit life, credit disability, credit

unenpl oynent or credit property insurance product or any other

life or health insurance, or any paynments directly or indirectly

for debt cancell ati on or suspensi on agreenent or contract,

except that insurance prenm uns or debt cancell ati on or

suspensi on fees cal cul ated and paid on a nonthly basis shall not

be considered to be financed by the | ender.

(3) A residential nortgage | ender shall not nmake a

resi dential nortgage based on the residential nortgage debtor's

home equity wi thout due regard to the debtor's ability to nake

t he schedul ed paynents, as determ ned by the docunented and

verified current and expected i ncone, current obligations and

enpl oynent status of the residential nortgage debtor. A

resi denti al nortgage debtor shall be presuned to be able to nmke

t he schedul ed paynents to repay the obligation if, at the tine

the loan i s consunmated, the debtor's nonthly housi ng paynents

(i ncludi ng the schedul ed paynent, reasonably antici pated real

estate taxes, honeowner's insurance and ot her nortgage paynents)

do not exceed fifty per cent of the docunented, verified and

avai |l able nonthly i ncone. Notwi t hstandi ng the foreqgoi ng

presunpti on, a residential nortgage debtor shall be presuned to

be unable to make the schedul ed paynments if the debtor | acks
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sufficient "residual incone," as defined in the Departnent of

Veterans Affairs' residual incone quidelines established in 38

CFR 36.4337(e) (relating to underwiting standards, processing

procedures, |ender responsibility, and | ender certification), to

pay essential nonthly expenses after payi ng the schedul ed

paynents. The Secretary of Banking shall, fromtine to tine,

publi sh the Departnment of Veterans Affairs' residual incone

qgui del i nes and may, by requl ati on, update or nodify those

qui delines as they apply to this paragraph.

(4) A residential nortgage | ender shall not refinance a

speci al nortgage origi nated, subsidi zed or guar anteed by or

through a state, tribal or |ocal governnent or nonprofit

organi zati on which either bears a bel ownarket interest rate at

the tine the | oan was ori gi nated or has nonstandard paynent

terns beneficial to the borrower, such as paynents that vary

with incone or are limted to a percentage of incone, or where

no paynents are requi red under specified conditions, and where,

as a result of refinancing, the borrower will | ose one or nore

of the benefits of the special nortgage, unless the agency or

organi zation that provided or services the special nortgage

deternmines, at its discretion, that the refinanci ng provi des a

reasonabl e, tangi ble net benefit to the residential nortgage

debtor or a nonprofit housi ng counseling agency, certified by

either the United States Departnment of Housi ng and Urban

Devel opnent or the Pennsyl vani a Housi ng Fi nance Agency, revi ews

t he proposed refi nanci ng, provides counseling to the residenti al

nort gage debtor and i ndependently deterni nes that the proposed

transacti on provides a reasonabl e, tangi ble net benefit to the

resi denti al nortgage debtor. For purposes of this paragraph, a

nort gage obtai ned by the Pennsyl vani a Housi ng Fi nance Agency to
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secure homeowner's energency assi stance granted under the act of

Decenber 22, 1989 (P.L.687, No.90), known as the "Mrtgage

Bankers and Brokers and Consuner Equity Protection Act," shal

be consi dered a speci al nortgage.

(5) No residential nortgage shall contain a provision that

pernmits the residential nortgage lender, in its sole discretion,

to accelerate the i ndebt edness: Provi ded, That this paragraph

does not prohibit acceleration, in accordance with this act, due

to the residential nortgage debtor's failure to abide by the

material terns of the loan. No residential nortgage shal

contain a contractual ball oon paynent under circunstances where

the residential nortgage | ender knows or should know that the

resi denti al nortgage debtor has no reasonable |ikelihood of

bei ng able to pay the ball oon when due.

(6) No person shall recommend or encourage default on an

exi sting residential nortgage or other debt prior to and in

connection with the closing or planned closing of a residenti al

nortgage that refinances all or any portion of the existing | oan

or debt.

(7)) In addition to the prohibitions contained in section

2(4) of the act of Decenber 17, 1968 (P.L. 1224, No. 387), known

as the "Unfair Trade Practices and Consuner Protection Law " no

person shall, in connection with a residential nortgage

transacti on, nake any fal se or m sl eadi ng representati ons,

either explicit or inplied, regarding:

(i) the nonthly housi ng expense bei ng assuned by the

resi denti al nortgage debtor:

(ii) the econom c benefits or advant ages produced by the

transacti on;

(iii) any future refinancing or paynment reduction; or
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(iv) the value of the coll ateral.

For purposes of this paragraph, a nonthly housi ng expense shal

i ncl ude the schedul ed paynent and one-twelfth of the reasonably

antici pated real estate taxes and honeowners' i nsurance pren um

(8) In naking, arranging or closing a hone | oan, a

residential nortgage | ender, residential nprtgage internedi ary

or provider of any real estate settlenent service nay not accept

or give any fee, kickback, thing of value, portion, split or

per cent age of charges, other than as paynent for goods or

facilities that were actually furnished or services that were

actually perforned. The anpbunt of the paynent nust be reasonably

related to the value of the goods or facilities that were

actually furni shed or services that were actually perforned.

(9) No finance charge shall be paid to a residenti al

nortgage i nternediary as part of a residential nortgage

transacti on unl ess the residential nprtgage internedi ary

functi oned as the agent of the residential nortgage debtor in

arrangi ng, obtaining or otherwi se participating in the nortgage

transaction and the charge is consistent with a witten agency

agreenent that is signed by and furnished to the residenti al

nort gage debtor at | east three days in advance of the

application for the residential nortgage.

(10) Late charges nmay be i nposed if the nortgage docunents

aut hori ze the charge, but only if the paynent is past due for

fifteen days or nore and the charge does not exceed five per

cent of the ampbunt of the |ate paynent. A | ate paynment charge

may not be i nposed nore than once with respect to a particul ar

| ate paynent. Each and every paynent shall be posted on the sane

date it was received at the address provided to the residenti al

nort gage debt or.
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(11) No charge may be i nposed for informng or transnmtting

to any person the bal ance due to pay off or reinstate a

residential nortgage or to prepare or provide a rel ease upon

prepaynent. Payoff bal ances and rei nst at enent br eakdowns shal

be provided within five busi ness days after they are requested.

(12) No charge may be i nposed for furnishing residenti al

nort gage debtors a leqgally required notice, or for responding to

a legally authorized request for account information.

(13) Force-pl aced i nsurance may be purchased when a

residential nortgage debtor fails to nmai ntain adequate hazard

i nsurance that includes a nortgagee | oss provi sion as required

by the residential nortgage servicer. No rei nbursenent

obligation shall be inposed on the residential nortgage debtor

regardi ng force-pl aced i nsurance unl ess thirty-day advance

witten notice stating an i ntent to purchase such i nsurance,

together with instructions for providing proof of insurance, is

provided to the residential nortgage debtor and provi ded that

the residential nortgage debtor shall retain the right to obtain

i nsurance and thereby cancel any force-pl aced i nsurance

rei nbursenent obligation for the future peri od during which

i nsurance i S nmi nt ai ned.

(14) A violation of this section shall be deened to be a

violation of the "Unfair Trade Practices and Consuner Protection

Section 3. Section 406 of the act is anended to read:
Section 406. Attorney's Fees Payable.--Wth regard to

residential nortgages, no residential nortgage | ender or

or costs froma residential nortgage debtor except as follows:

(1) Reasonable and nonduplicative fees for services included
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in actual settlenent costs.

(2) Upon comrencenent of foreclosure or other |egal action
with respect to a residential nortgage, only attorney's fees and
residential nortgage | ender may be charged to the residenti al
nor t gage debt or.

(3) Prior to comencenent of foreclosure or other |egal
action attorneys' fees which are reasonable and actually
incurred not in excess of fifty dollars ($50) provided that no
attorneys' fees nmay be charged for |egal expenses incurred prior
to or during the thirty-day notice period provided in section
403 of this act.

Section 4. The act is anmended by adding a section to read:

Secti on 409. Forecl osure and Gt her Legal Actions.--(a)

Notwi t hstanding the in rem character of an action in nortgage

forecl osure, a defendant residential nortgage debtor nay assert

a claimor defense in law or equity, including a violation of

this act, and nmay join any other party that would be permtted

in any other action to collect a debt.

(b) In any proceedi ng pertaining to a residential nortgage,

the court shall have the power to deternm ne the reasonabl eness

and necessity of fees and costs clained by any party to the

proceedi ng i n accordance with the provisions of this act.

Section 5. This act shall take effect in 60 days.
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