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Good Morning, Chairperson Harper, Chairperson Freeman and Members of the Committee.  My 
name is Arnold B. Kogan, I am an attorney with the Harrisburg firm of Goldberg Katzman, P.C. 
and a past chair of the Pennsylvania Bar Association’s Section of Real Property, Probate, and 
Trust Law.  The views I present today are my own as the Pennsylvania Bar Association has not 
taken a position on this Bill. 
 

In preparation for this hearing I had an opportunity to review the Bill, news articles 
leading up to the introduction of the Bill, applicable Pennsylvania statutes and reported cases.  I 
also extended my research to other states with statutes and cases dealing with the right of 
access to cemeteries. 
 
 Generally, the right to use a burial plot is considered a real property interest, but is in 
the form a license or easement in gross rather than in the form of a deed.1 This license often 
gives the right to the holder to bury oneself or another in the plot, and by implication rather 
than specific statements to visit the site to memorialize the deceased person.2  However, the 
law regarding the rights of access is not set forth in a statute in Pennsylvania; nor is it set forth 
in detail in any Pennsylvania case.  House Bill 1019 helps to fill that gap.  Although the license 
for the burial plot is not recorded in the Office of the Recorder of Deeds, the cemetery 
company is required to keep records regarding its burial sites and to whom the licenses were 
issued and used.   The Committee may want to add a provision to the Bill to provide for a 
recording in the Office of the Recorder of Deeds that the property is being used to for a 
cemetery or a private family cemetery in order to make the disclosure a matter of public 
record.  This would give constructive notice and avoid disputes as whether the buyer was given 
the required notice. 
 
 The Committee may also want to consolidate the remaining provisions dealing with 
cemeteries in Title 9 of the Purdon’s into Title 9 of the Consolidated Statutes so that there is 
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only one place in the statues to look for responsibilities and obligations with respect to 
cemeteries. 
 
 In other jurisdictions3 the cemetery access statutes such in Virginia4 limit access to 
“family members and descendants of deceased persons buried there”, “any cemetery plot 
owner”, and “any person engaging in genealogical research.’’ Virginia requires reasonable 
notice to the owner of record and/or the occupant of the property.  The Bill is less restrictive in 
only stating an “individual” has a right to reasonable access.  The Bill avoids evidentiary 
disputes as to who is a “family member” or “descendant” and credentials of “being engaged in 
genealogical research.”  While the Bill does open the property to the possibility of a greater 
number of visitors,5 it gives recognition to the longstanding view in Pennsylvania6 that friends 
and others may wish to pay their respects to those buried on the property thus tying one 
generation to another. 
 
 The Bill in Section 702(d) provides for more limited access where a residential building is 
located on the property. Is this intended to apply when the only residence is that of the 
cemetery’s caretaker? If a portion of the property has been split-off (transferred) by deeds so 
that the houses built on the transferred property are no longer “located on the real property” 
containing the burial sites, do the Bill provisions in Section 702(d) still apply?7 
 
 In addition to the controversy over access in Berks County that is the genesis of the Bill, 
another controversy over access to a cemetery has arisen in Lackawana County.8 See also the 
conflict in Cumberland County over discontinuance of a burial ground.9 The Bill’s passage may 
help to avoid future conflicts over access to burial sites.   
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