
COMMONWEALTH OF PENNSYLVANIA 

TUESDAY, MAY 8, 2007 

SESSION OF 2007 191ST OF THE GENERAL ASSEMBLY No. 34 

SENATE 
TUESDAY, May 8, 2007 

The Senate met at 1 p.m., Eastern Daylight Saving Time. 

The PRESIDENT (Lieutenant Governor Catherine Baker 
Knoll) in the Chair. 

PRAYER 

The Chaplain, Rabbi ERIC ROSIN, of Kesher Israel Syna
gogue, West Chester, offered the following prayer: 

In the book of Deuteronomy we read, 
(Translation from Hebrew:) 
Thus, commanding those men and women who exercise politi

cal control over the community to keep a copy of God's teachings 
nearby, and to read them every day of their lives, so that they will 
leam to revere God, and to exercise their leadership according to 
God's precepts. 

From this we leam that in our tradition Your work in this au
gust hall is not separated from God's will, but is instead the tool 
with which you are entrusted to enact God's will in our world, 
and specifically to ensure that the Commonwealth of Pennsylva
nia is dedicated to the prophetic tasks of caring for the widows, 
the orphans, the strangers, and all of those among us who look to 
You for guidance, support, and security. 

I am, therefore, humbled by the honor of reciting a blessing 
over this body, which is adapted from a prayer that my congrega
tion recites every Sabbath morning: (Translation from Hebrew) 

May the God of our ancestors - Abraham, Isaac, and Jacob, 
Sarah, Rebekah, Rachel and Leah - bless this body. Imbue them 
with insights from Your teachings so that they may administer all 
affairs of State fairly, that peace and security, happiness and 
prosperity, justice, and freedom may forever abide in our midst. 

Creator of all flesh, under the guidance and leadership of all 
those assembled here today, may citizens of all races and creeds 
forge a common bond in true harmony to banish all hatred and 
bigotry, and to safeguard the ideals and free institutions, which 
are the pride and glory of our country and the founding principles 
of our Commonwealth. Amen. 

The PRESIDENT. The Chair thanks Rabbi Rosin, who is the 
guest today of Senator Dinniman. 

PLEDGE O F ALLEGIANCE 

(The Pledge of Allegiance was recited by those assembled.) 

COMMUNICATION F R O M THE GOVERNOR 

NOMINATION REFERRED TO COMMITTEE 

The PRESIDENT laid before the Senate the following com
munication in writing from His Excellency, the Governor of the 
Commonwealth, which was read as follows and referred to the 
Committee on Rules and Executive Nominations: 

MEMBER OF THE STATE BOARD OF COSMETOLOGY 

May 7, 2007 

To the Honorable, the Senate 
of the Commonwealth of Pennsylvania: 

In conformity with law, I have the honor hereby to nominate for the 
advice and consent of the Senate, Stephanie Moore, 40 Red Barberry 
Drive, Etters 17319, York County, Fifteenth Senatorial District, for 
appointment as a member of the State Board of Cosmetology, to serve 
for a term of three years and until her successor is appointed and quali
fied, but not longer than six months beyond that period, vice Dianna 
Omdorff, Hanover, resigned. 

EDWARD G. RENDELL 
Governor 

HOUSE MESSAGE 

HOUSE CONCURS IN SENATE 
CONCURRENT RESOLUTION 

The Clerk of the House of Representatives informed the Sen
ate that the House has concurred in the resolution from the Sen
ate, entitled: 

Weekly recess. 

BILL SIGNED 

The PRESIDENT (Lieutenant Governor Catherine Baker 
Knoll) in the presence of the Senate signed the following bill: 

HB85. 

BILLS REPORTED F R O M COMMITTEES 

Senator BRUBAKER, from the Committee on Agriculture 
and Rural Affairs, reported the following bill: 
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SB 799 (Pr. No. 891) 

An Act amending the act of June 30, 1987 (P.L.163, No.16), known 
as the Rural Pennsylvania Revitalization Act, further providing for 
board of directors and for grants. 

Senator MADIGAN, from the Committee on Transportation, 
reported the following bills: 

SB 152 (Pr. No. 194) 

An Act amending Title 75 (Vehicles) of the Pennsylvania Consoli
dated Statutes, further providing for definitions; providing for regula
tion and operation of neighborhood electric vehicles; and further pro
viding for operation of vehicle without official certificate of inspection. 

SB 779 (Pr. No. 875) 

An Act designating a portion of State Route 462 in Lancaster 
County as the Pennsylvania State Police Trooper Robert D. Lapp, Jr., 
Memorial Highway. 

H B 202 (Pr. No. 235) 

An Act amending Title 75 (Vehicles) of the Pennsylvania Consoli
dated Statutes, further providing for reports and removal of abandoned 
vehicles within the boundaries of a city of the first class or second class. 

Senator PICCOLA, from the Committee on State Govern
ment, reported the following bills: 

SB 69 (Pr. No. 91) 

A Joint Resolution proposing an amendment to the Constitution of 
the Commonwealth of Pennsylvania, further providing for the Legisla
tive Reapportionment Commission. 

SB 248 (Pr. No. 284) 

A Joint Resolution proposing an amendment to the Constitution of 
the Commonwealth of Pennsylvania, reducing the size of the General 
Assembly. 

SB 468 (Pr. No. 513) 

A Joint Resolution proposing an amendment to the Constitution of 
the Commonwealth of Pennsylvania, providing for a limitation on the 
length of session. 

SB 822 (Pr. No. 956) 

A Joint Resolution proposing integrated amendments to the Consti
tution of the Commonwealth of Pennsylvania, further providing for 
disqualification to hold other office and for vacancy in the office of 
Lieutenant Governor. 

Senator GREENLEAF, from the Committee on Judiciary, 
reported the following bills: 

SB 221 (Pr. No. 258) 

An Act amending Title 18 (Crimes and Offenses) of the Pennsylva
nia Consolidated Statutes, further providing for the offense of firearms 
not to be carried without a license and for license to carry firearm. 

SB 595 (Pr. No. 645) 

An Act amending Titles 18 (Crimes and Offenses) and 23 (Domes
tic Relations) of the Pennsylvania Consolidated Statutes, further provid
ing for the disclosure of certain criminal history record information and 
certain information related to abuse to the Domestic Violence Fatality 
Review Board and to any domestic violence fatality review team; estab
lishing the Domestic Violence Fatality Review Program, the Domestic 
Violence Fatality Review Board and domestic violence fatality review 
teams and providing for their powers and duties; and fixing penalties for 
certain violations related to the Domestic Violence Fatality Review 
Program. 

SB 632 (Pr. No. 987) (Amended) 

An Act amending Titles 15 (Corporations and Unincorporated 
Associations) and 54 (Names) of the Pennsylvania Consolidated Stat
utes, further providing for definitions, for form of records, for applica
bility, for the Department of State, for filing requirements, for adminis
trative processing, for fees and for disposition of funds; further provid
ing, in business corporations, for definitions and for general provisions; 
further providing for articles of incorporation; further providing, in 
corporate powers, duties and safeguards, for bylaws, for authorized 
shares, for issuing shares, for corporate acquisition of shares and for 
notice to demand payment; further providing for shareholders meetings 
notification and waiver, for directors' actions, for shareholder proxies, 
for voting lists and for shareholder consent without meetings; further 
providing, in fundamental changes, for special shareholder treatment; 
providing, in fundamental changes, for purposes of transactions and for 
submissions to shareholders; further providing, in fundamental changes, 
for amending articles of incorporation, for notice of shareholders meet
ings, for merger or consolidation plans, for share exchanges, for effect 
of corporate division and for winding up after dissolution; providing, in 
registered corporations, for notice of shareholders meetings and voting 
lists; further providing, in registered corporations, for notice to share
holders; further providing for mutual insurance company member meet
ings and proxies; further providing for fundamental changes of foreign 
business corporations; further providing for preliminary, general provi
sions for nonprofit corporations; further providing, in incorporation of 
domestic nonprofit corporations, for nonprofit incorporators, for articles 
of nonprofit incorporation, for nonprofit advertisement, for nonprofit 
organizational meetings, for unincorporated nonprofit associations; 
further providing, in nonprofit corporate powers, duties and safeguards, 
for corporate capacity and for bylaws and operation; reenacting, in 
nonprofit corporate powers, duties and safeguards, provisions on estab
lishing subordinate units; further providing, in nonprofit corporate pow
ers, duties and safeguards, for member capital contributions, for subven
tions, for debt and security interests, for fees, dues and assessments, for 
real property transactions and for probate related to fundamental 
changes; reenacting, in nonprofit corporate powers, duties and safe
guards, provisions on dividends and compensation; further providing, 
in nonprofit corporate powers, duties and safeguards, for liabilities of 
members, for annual reports, for trust funds, for restrictions on invest
ments, for determination of interests, for amortization of security premi
ums and for records and assets; further providing, in management and 
ownership of nonprofit corporations, for notice, for shareholder meet
ings, for use of equipment, for director qualifications, for number of 
directors, for director terms, for director selection, for director removal, 
for director action, for quorums, for director voting rights, for director 
compensation, for management committees, for removal of officers and 
agents, for supplementary coverage, for membership classes and qualifi
cations, for share organization, for membership certificates, for mem
bers grouped in local units, for members meetings, for members actions, 
for proxies, for voting by corporations, for determination of record 
members, forjudges of election, for member consent without meetings, 
for custodians, for reduction of membership, for termination and trans
fer of membership, for voting powers and other rights of 
securityholders, for applicability, for precorporate actions, for review of 
contested corporate action; further providing, in fundamental changes 
of nonprofit corporations, for amendment of articles of incorporation, 
for notice of members meetings, for adoption of amendments, for 
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merger and consolidation, for plans of merger or consolidation, for 
authorization by foreign corporations, for articles of merger or consoli
dation, for effective date of merger or consolidation, for voluntary trans
fer of corporate assets, for division, for voluntary dissolution, for 
predissolution liability provisions, for judicial supervision, for articles 
of dissolution, for winding up, for survival of rights and remedies after 
dissolution, for dissolution by domestication, for membership petitions, 
for creditor petitions, for petitions by superior religious organizations, 
for receivers during litigation, for proof of claims, for discontinuance of 
proceedings and reorganization, for notice to claimants and for pay
ments and distributions; further providing, in foreign nonprofit corpora
tions, for applicability; providing, in foreign nonprofit corporations, for 
foreign domiciliary corporations, for acquisition of status and for termi
nation of status; fUrther providing, in foreign nonprofit corporations, for 
excluded activities, for name requirements, for penalty for not having 
certificate of authority, for general powers and duties and for applicabil
ity of safeguards; further providing, in registered limited liability part
nerships, for ownership of certain professional partnerships, for scope, 
for definitions, for limitation on liability of partners, for liability of 
withdrawing partner, for foreign registered limited liability partnerships 
and for annual registration; further providing, in general partnerships, 
for definitions and for rules of construction; further providing, in lim
ited partnerships, for definitions and index of definitions; providing, in 
limited partnerships, for advertising; further providing, in limited part
nerships, for assignment of partnership interest and for changes and 
amendments; further providing, in limited liability companies, for defi
nitions and index of definitions; providing, in limited liability compa
nies, for validation of prohibitions of assignments and for advertising; 
further providing, in limited liability companies, for operating agree
ment, for management, for limitation on dissociation or assignment of 
membership interest and for dissolution, for distribution of assets upon 
dissolution, for certificate of dissolution and for annual registration; 
providing for uniform unincorporated nonprofit associations; further 
providing, in business trusts, for liability of trustees and beneficiaries; 
further providing for a register of names; making related repeals; and 
providing for effect of reenactments. 

SB 831 (Pr. No. 968) 

An Act amending Title 42 (Judiciary and Judicial Procedure) of the 
Pennsylvania Consolidated Statutes, further providing for exemptions 
from jury duty. 

HB 688 (Pr. No. 774) 

An Act amending Title 42 (Judiciary and Judicial Procedure) of the 
Pennsylvania Consolidated Statutes, further providing for exemptions 
from jury duty. 

RESOLUTION REPORTED FROM COMMITTEE 

Senator MADIGAN, from the Committee on Transportation, 
reported the following resolution: 

SR 102 (Pr. No. 979) 

A Resolution designating May 19, 2007, as "Child Passenger Safety 
Day" in Pennsylvania. 

The PRESIDENT. The resolution will be placed on the Calen
dar. 

BILLS INTRODUCED AND REFERRED 

The PRESIDENT laid before the Senate the following Senate 
Bills numbered, entitled, and referred as follows, which were 
read by the Clerk: 

May 8, 2007 

Senators COSTA, STACK, TARTAGLIONE, KASUNIC, 
KITCHEN, MELLOW, MUSTO and FUMO presented to the 
Chair SB 15, entitled: 

An Act amending Title 40 (Insurance) of the Pennsylvania 
Consolidated Statutes, providing for drug retail price registry. 

Which was committed to the Committee on PUBLIC 
HEALTH AND WELFARE, May 8, 2007. 

Senators TOMLINSON, D. WHITE, LOGAN, PILEGGI, 
LAVALLE, BOSCOLA, FONTANA, CORMAN, GORDNER, 
RAFFERTY, BRUBAKER, COSTA, ERICKSON, O'PAKE, 
PIPPY, WAUGH, C. WILLIAMS, WOZNIAK, KASUNIC, 
ORIE, BROWNE, WONDERLING and REGOLA presented to 
the Chair SB 438, entitled: 

An Act making an appropriation to the Pennsylvania Emergency 
Management Agency for the purpose of funding grants under the act of 
July 31, 2003 (P.L.73, No. 17), known as the Volunteer Fire Company 
and Volunteer Ambulance Service Grant Act. 

Which was committed to the Committee on 
APPROPRIATIONS, May 8, 2007. 

Senators CORMAN, WONDERLING, A. WILLIAMS, 
EICHELBERGER, TOMLINSON, PIPPY, O'PAKE, 
ROBBINS, BRUBAKER, ORIE, EARLL and C. WILLIAMS 
presented to the Chair SB 800, entitled: 

An Act amending the act of June 26,2001 (P.L.755, No.77), known 
as the Tobacco Settlement Act, adding definitions; further providing for 
the Health Venture Investment Account; establishing the Biotechnology 
Commercialization Account; further providing for the investment of 
fund and accounts; providing for authorized investment for the 
Biotechnology Commercialization Account; and further providing for 
use of the Tobacco Settlement Fund and for regional biotechnology 
research centers. 

Which was committed to the Committee on FINANCE, 
May 8, 2007. 

Senators VANCE, WASHINGTON, ERICKSON, 
ARMSTRONG, BOSCOLA, BROWNE, BRUBAKER, COSTA, 
FERLO, FOLMER, FONTANA, LOGAN, MUSTO, O'PAKE, 
ORIE, PICCOLA, PILEGGI, PIPPY, PUNT, RAFFERTY, 
STACK, TOMLINSON, WAUGH, C. WILLIAMS, 
WONDERLING, WOZNIAK and REGOLA presented to the 
Chair SB 811, entitled: 

An Act providing for long-term living facility licensure 
information; and imposing duties on the Department of Aging, the 
Department of Health and the Department of Public Welfare. 

Which was committed to the Committee on AGING AND 
YOUTH, May 8, 2007. 

Senators GORDNER, WONDERLING, C. WILLIAMS, 
BROWNE, CORMAN, ERICKSON, FONTANA, KASUNIC, 
OTAKE, ORIE, TOMLINSON, WAUGH, WOZNIAK and 
VANCE presented to the Chair SB 828, entitled: 

An Act establishing the Gaining Access to Physicians Program; and 
imposing powers and duties on the Department of Public Welfare. 
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Which was committed to the Committee on PUBLIC 
HEALTH AND WELFARE, May 8, 2007. 

Senators GREENLEAF, PUNT, STOUT, TARTAGLIONE, 
WASHINGTON, COSTA, MUSTO and C. WILLIAMS 
presented to the Chair SB 829, entitled: 

An Act providing for restroom access for certain customers of retail 
establishments and for a penalty. 

Which was committed to the Committee on CONSUMER 
PROTECTION AND PROFESSIONAL LICENSURE, May 8, 
2007. 

Senators TARTAGLIONE, BOSCOLA, PUNT, STOUT, 
KASUNIC, FONTANA, KITCHEN, LAVALLE, FERLO, 
RAFFERTY, COSTA, OTAKE, GREENLEAF, C. WILLIAMS, 
HUGHES, WOZNIAK, LOGAN, FUMO, MELLOW, STACK, 
WASHINGTON, A. WILLIAMS, PIPPY, MUSTO, ORIE and 
DINNIMAN presented to the Chair SB 835, entitled: 

An Act prohibiting mandatory overtime and excessive duty hours 
of certain health care workers; and prescribing penalties. 

Which was committed to the Committee on LABOR AND 
INDUSTRY, May 8, 2007. 

Senators COSTA, FONTANA, FERLO, LOGAN, FOLMER, 
VANCE and EARLL presented to the Chair SB 842, entitled: 

An Act providing for the time period for recording deeds from 
sheriff sales. 

Which was committed to the Committee on JUDICIARY, 
May 8, 2007. 

Senators OTAKE, RAFFERTY, FERLO, MUSTO, 
TARTAGLIONE, COSTA, LAVALLE, BROWNE and 
WASHINGTON presented to the Chair SB 843, entitled: 

An Act amending the act of April 9, 1929 (P.L.177, No.175), 
known as The Administrative Code of 1929, establishing the Office of 
Illness Monitoring and Investigation within the Department of Health; 
and providing for its powers and duties. 

Which was committed to the Committee on PUBLIC 
HEALTH AND WELFARE, May 8, 2007. 

Senators BROWNE, FOLMER, BOSCOLA, CORMAN, 
ERICKSON, KASUNIC, WASHINGTON, OTAKE and 
EARLL presented to the Chair SB 845, entitled: 

An Act amending the act of December 19, 1988 (P.L.1262, 
No. 156), known as the Local Option Small Games of Chance Act, 
further providing for definitions, for prize limits, for insured games, for 
limited sales, for recordkeeping, for eligible organizations' use of 
locations for conducting small games of chance, for separate individual 
prize limitations and for advertising. 

Which was committed to the Committee on FINANCE, 
May 8, 2007. 

LEGISLATIVE LEAVE 

The PRESIDENT. The Chair recognizes the gentleman from 
Delaware, Senator Pileggi. 

Senator PILEGGI. Madam President, I request a temporary 
Capitol leave for Senator Piccola. 

The PRESIDENT. Senator Pileggi requests a temporary 
Capitol leave for Senator Piccola. Without objection, the leave 
will be granted. 

LEAVES O F ABSENCE 

Senator PILEGGI asked and obtained a leave of absence for 
Senator BAKER, for today's Session, for personal reasons. 

Senator MELLOW asked and obtained a leave of absence for 
Senator LOGAN, for today's Session, for personal reasons. 

SPECIAL ORDER O F BUSINESS 
JOURNALS APPROVED 

The PRESIDENT. The Journals of the Sessions of April 23, 
2007, April 24,2007, and April 25, 2007, are now in print. 

A quorum of the Senate being present, the Clerk will read the 
Journals of the Sessions of April 23,2007, April 24, 2007, and 
April 25,2007. 

The Clerk proceeded to read the Journals. 
Senator PILEGGI. Madam President, I move that further 

reading of the Journals be dispensed with and that the Journals 
be approved. 

On the question, 
Will the Senate agree to the motion? 

The yeas and nays were required by Senator PILEGGI and 
were as follows, viz: 

YEA-48 

Armstrong 
Boscola 
Browne 
Brubaker 
Corman 
Costa 
Dinniman 
Earll 
Eichelberger 
Erickson 
Ferlo 
Folmer 

Fontana 
Fumo 
Gordner 
Greenleaf 
Hughes 
Kasunic 
Kitchen 
LaValle 
Madigan 
Mcllhinney 
Mellow 
Musto 

O'Pake 
Orie 
Piccola 
Pileggi 
Pippy 
Punt 
Rafferty 
Regola 
Rhoades 
Robbins 
Scamati 
Stack 

Stout 
Tartaglione 
Tomlinson 
Vance 
Washington 
Waugh 
White, Donald 
White, Mary Jo 
Williams, Anthony H. 
Williams, Constance 
Wonderling 
Wozniak 

NAY-0 

A majority of the Senators having voted "aye," the question 
was determined in the affirmative. 

SPECIAL ORDER O F BUSINESS 
2006 PENNSYLVANIA 

BITUMINOUS COAL QUEEN 
PRESENTED TO THE SENATE 

The PRESIDENT. The Chair recognizes the gentleman from 
Washington, Senator Stout. 

Senator STOUT. Madam President, I have the privilege this 
afternoon of continuing over a 50-year tradition here in the 
Commonwealth of Pennsylvania. In 1953, the coal mining 
communities of southwestern Pennsylvania were in transition. 
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They were changing from the old mining methods to the new 
mechanized mining methods, and there was a change in 
employment and technology, so there was great concern in how 
the coal industry would adjust to these changes. 

So, in order to show support for the coal industry in 
southwestern Pennsylvania, the community of Carmichaels, in 
Greene County, which is the second largest coal mining county 
in the nation, had a coal show. It was supported by the coal 
companies, the coal miners, United Mine Workers in the 
community, and it was a very successful annual coal show. As 
part of the coal show every year, they have a Coal Queen Pageant 
and select a young lady to represent the coal communities of 
southwestern Pennsylvania. 

There is a contest of all the high schools in the region of 
southwestern Pennsylvania. It is a contest, so it is very 
competitive. I have a little contest going with my colleague from 
Fayette County, Senator Kasunic, that the one whose district has 
the Coal Queen gets the privilege of introducing the Coal Queen. 
So, this year I have to relinquish the privilege to my good friend 
and colleague from Fayette County. 

The PRESIDENT. The Chair recognizes the gentleman from 
Fayette, Senator Kasunic. 

Senator KASUNIC. Madam President, it is with great 
pleasure and honor that I rise today to introduce a special guest 
to the Senate of Pennsylvania. As Senator Stout mentioned, for 
the past 53 years the King Coal Association of Carmichaels has 
chosen a young lady to represent the bituminous coal industry of 
Pennsylvania. 

Senator Stout and myself are proud of the tradition and the 
notoriety of this pageant and what it brings to one of the most 
important industries that we have in this Commonwealth. This 
year, Madam President, the title of the Coal Queen came back to 
the 32nd Senatorial District after a couple of years of ceding that 
to my colleague Senator Stout, but it is back in the 32nd District 
where it belongs. Hopefully, we will be successful in the future, 
but as I said, this is a very important industry in Pennsylvania, 
and we recognize that. 

Madam President, it is with great pleasure that I introduce to 
the Senate the 2006 Pennsylvania Coal Queen, Miss Kaitlyn 
McCall Pieri from Dunlevy, Washington County, located in my 
senatorial district. Kaitlyn is the daughter of Donald and Piper 
Pieri, and she is here today with her parents and her younger 
sister, Lyric, She also has some traveling companions with her: 
Becky Mitchell, Jean Hockenberry from the Coal Association 
Committee, and Joseph Sbaffoni, the director of Deep Mine 
Safety for the Department of Environmental Protection. 

Madam President, Kaitlyn is currently a senior at Geibel 
Catholic High School in Connellsville. Her school activities 
include co-editor of the yearbook, member of the newspaper 
staff, captain of the varsity cheerleading squad, member of the 
chorus and of the Geibel Chamber Ensemble. She has also 
participated in numerous high school musicals, where she has 
served as dance captain. Kaitlyn has been studying the piano and 
dance for many years. She is an active member of her church 
parish, Mary Mother of the Church in Charleroi, and an active 
member of her community. Since being crowned queen, Kaitlyn 
has participated in a number of activities, including assisting the 
Chamber of Commerce to distribute over 400 Christmas treats to 

children, and many events with various local groups, including 
the local Lions Club. 

One of the highlights of Kaitlyn's reign as queen was to go 
underground and have a tour of the Cumberland mine, where she 
actually operated a longwall machine and interacted with the 
miners and received many pieces of momentos from that trip. She 
has many keepsakes that she will long remember. 

Upon graduation, Kaitlyn plans to attend Saint Vincent 
College in Latrobe and pursue a career in optometry. Madam 
President, I would ask that the Senate extend its usual warm 
welcome to Miss Kaitlyn McCall Pieri for being chosen the 2006 
Pennsylvania Coal Queen. 

l (Applause.) 
The PRESIDENT. The Chair recognizes Ms. Kaitlyn Pieri. 
Ms. PIERI. Good afternoon. My name is Kaitlyn Pieri, and I 

want to thank you for inviting me here today as the 2006 
Bituminous Coal Queen. 

As Coal Queen, I represent the King Coal Association and the 
Pennsylvania coal mining industry, two organizations that I knew 
very little about until receiving my title one year ago. Since then, 
I have gained much knowledge and a new sense of appreciation 
for this valuable resource, and how greatly it impacts our 
economy. 

As a resident of Dunlevy, and living close to the Monongahela 
River, I remember watching the barges travel up and down the 
river carrying their cargos of coal and never giving much thought 
to where the coal came from or where it was going. 

I would listen to my grandfathers tell their stories about 
working in the mines and often wonder what they were talking 
about. However, over this past year, I have learned a lot about 
the coal industry, and have been enlightened and impacted by 
many people and experiences I have encountered. 

My role as Coal Queen has been somewhat of a 
transformation for me. Similar to the transformation a piece of 
coal undergoes to eventually become a beautiful diamond, I can 
honestly say that I have been changed and inspired by these many 
experiences, and I will carry these memories with me for a 
lifetime. 

The highlight of my reign as Coal Queen was the opportunity 
to tour the underground Cumberland mine. I was able to see 
firsthand how hard these men and women worked down into the 
mine. While touring, I operated the longwall machine, visited the 
dinner hole, and enjoyed lunch with the miners and staff. Touring 
the underground mine and talking with the miners gave me a new 
appreciation for the coal industry and a better understanding of 
what my grandfathers endured as miners. 

My reign as Coal Queen has also helped foster my personal 
growth and character development. It has enabled me to take a 
leadership role and serve as a role model for other young adults. 
I was invited to attend many community events and was proud to 
represent the coal association. 

Since being crowned Coal Queen, I have judged parades, 
contests, and had the chance to participate in the King Coal 
Parade. I attended the miner rescue contest, held at Carmichaels 
High School. I was a guest at the Lions Club/King Coal 
basketball tournament, and was proud to present the first place 
trophy to Geibel Catholic High School, which I attend. I also 
took part in the Chamber of Commerce Christmas Dinner, and 
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helped to distribute over 400 treat bags to area children during 
the Chamber's Light Up Night festivities. I was amazed, yet 
humbled, by the number of young children who were thrilled and 
awed to be greeted by the Coal Queen. 

My reign as Coal Queen is drawing to a close, and I will be 
graduating from Geibel Catholic High School in just a few 
weeks. As I prepare to embark on a new pathway as a freshman 
at Saint Vincent College in Latrobe, majoring in pre-optometry 
and business, I will forever cherish the memories and 
life-learning experiences that I have gained as Coal Queen. 

I want to take this opportunity to thank Governor Ed Rendell, 
Lieutenant Governor Catherine Baker Knoll, Representative 
William DeWeese, Senator Barry Stout and his welcoming staff, 
Representative Peter Daley, and Senator Richard Kasunic for this 
wonderful opportunity to visit Harrisburg and to address the 
Senate. Thank you for your continued support of the Coal Queen 
Pageant, and for affording myself, as well as Coal Queens past 
and future, the opportunity to share in the rich heritage of the 
coal industry, and to participate in this special day. 

Thank you all. 
(Applause.) 
The PRESIDENT. Will Kaitlyn's guests, her sister, Lyric, her 

parents, Donald and Piper, Jean Hockenberry, and Joseph 
Sbaffoni please rise. All of our guests are welcome. 

GUESTS OF SENATOR JAMES FERLO 
PRESENTED TO THE SENATE 

The PRESIDENT. The Chair recognizes the gentleman from 
Allegheny, Senator Ferlo. 

Senator FERLO. Madam President, it is a great honor to be up 
here at the podium today, especially with so many young people 
in the State Capitol for a lot of different reasons, including our 
honorable Coal Queen. We also have a tremendous group of 
young people who have come all the way from the city of 
Pittsburgh today, and I rise to the podium with the support of my 
colleagues from Pittsburgh, Senator Costa and Senator Fontana. 
Each of us share the great city of Pittsburgh, and I think all three 
of us here would like to welcome the Schenley High School 
Boys' Basketball Team for their win as State champions. 

With your permission, Madam President, I would like to read 
the following resolution on behalf of the Senate. (Reading:) 

Whereas, The Senate of Pennsylvania is always pleased to recognize 
the outstanding achievements realized by the youth of this 
Commonwealth; and 

Whereas, The Schenley High School Boys' Basketball Team is 
being honored upon capturing the 2006-2007 PIAA State Class AAAA 
Boys' Basketball Championship; and 

Whereas, The Spartans defeated Chester High School by a score of 
78-71 to take the prestigious State title. Under the capable guidance of 
Head Coach Fred Skrocki and Assistant Coaches Jason Session, Jim 
Trent and Derick Shelton, the team was comprised of Greg Blair, 
Deandre Kane, Raymar McClain, Jesse Granberry, Jamaal Bryant, Miles 
Porter, D. J. Kennedy, Embry Williams, Jacob Fine, Michael Hickman, 
Robert Kelley, Eric Carter and Dejuan Blair. Also offering assistance to 
the team was Ken Saybel, Athletic Director. 

Now therefore, the Senate of the Commonwealth of Pennsylvania 
heartily congratulates the Schenley High School Boys' Basketball Team 
upon its meritorious season and State victory; offers best wishes for 
every future success. 

Madam President, I would like to again welcome all the 
coaches, assistant coaches, and the great players that made up 
this great victory team. I also want to thank the parents and all 
the community supporters. This is a team that excelled on the 
court as a team as well as individual members who excel in their 
homes and communities and in the classrooms. I am reminded by 
a quote from Dejuan Blair on the night of the win. He said, I feel 
good because we get to share it with the school. They all show 
excellent support. 

I think that is the team-winning spirit epitomized by all the 
players. I do not know if this team ranks competitively with 
Maurice Lucas's team or Kenny Durett's team or Sam Clancy's 
team back during Fifth Avenue high school days, that is probably 
a little bit before some of these guys' tenure, but nonetheless, this 
is a team that has certainly rivaled those greats in the city of 
Pittsburgh. 

So, Madam President, along with Representative Jake 
Wheatley in the House, Abass Kamara from the Governor's 
Office, Stephen Bruder, my own chief of staff and a graduate 
from Schenley High School as well, it is a great honor and 
privilege to ask the Senate to give our usual warm, tremendous 
welcome to the statewide champions from Schenley High School. 

The PRESIDENT. Would the statewide champions from 
Schenley High School please rise. 

(Applause.) 
The PRESIDENT. Welcome to the Pennsylvania Senate. 

GUESTS OF SENATOR JOHN EICHELBERGER 
PRESENTED TO THE SENATE 

The PRESIDENT. The Chair recognizes the gentleman from 
Blair, Senator Eichelberger. 

Senator EICHELBERGER. Madam President, it is a great 
honor for me to welcome another State champion basketball 
team, the 2007 PIAA Class A Girls' Basketball State Champions, 
the Bishop Guilfoyle Lady Marauders from Altoona, 
Pennsylvania. They defeated North Catholic High School by a 
score of 43 to 38 to win the State championship. 

This is a proud school with a great tradition in athletics, and 
basketball in particular. Some of the notable achievements this 
year include having more wins than any other Bishop Guilfoyle 
team with 31, and only one loss over the year, and the best 
winning percentage the school has ever had. They ended the 
season with a 23-game winning streak. Mary Forr scored 527 
points, the second highest total for a season, and it also gave her 
the second highest all-time scoring record. Ashley Helsel had 
126 steals, the most in any one season. This was the fourth State 
championship team in nine years for Bishop Guilfoyle High 
School. 

The girls who attend that school are not only pretty, they are 
not only good athletes, but they are also smart. The grade point 
average of the team is 3.75, which I think is just incredible. The 
coaches who are with the girls today are head coach Mark 
Moschella, who was named the coach of the year by the 
Associated Press, assistant coaches Bill Adams, Pat Callahan, 
Rich Consiglio, and statistician Gerald Frederick. I would like 
the Senate to give their usual tremendous welcome to these fine 
athletes and great students. 
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The PRESIDENT. Will the Class A Bishop Guilfoyle Girls' 
Basketball Team, with their 23-game winning streak, and all their 
coaches please rise so we may welcome you. 

(Applause.) 

GUESTS O F SENATOR LISA M. BOSCOLA 
PRESENTED TO THE SENATE 

The PRESIDENT. The Chair recognizes the gentlewoman 
from Northampton, Senator Boscola. 

Senator BOSCOLA. Madam President, in the gallery today 
are Jennifer and Scott Hawke and their daughter, Caroline. With 
them today on the Senate floor are our guest Pages, Cameron and 
Nathaniel Hawke. They are both Boy Scouts and are currently 
enrolled at Saint Michael's School in Colesville. The entire 
family came today, spent a couple of hours with me, and talked 
about many issues, including State government. So, I hope that 
the Senate would give them its usual warm welcome. 

The PRESIDENT. Will the Hawke family and the guest Pages 
please rise. Welcome. 

(Applause.) 

GUESTS O F SENATOR ANDREW E. DINNIMAN 
PRESENTED TO THE SENATE 

The PRESIDENT. The Chair recognizes the gentleman from 
Chester, Senator Dinniman. 

Senator DINNIMAN. Madam President, it is a pleasure to 
introduce students from the Pennsylvania Leadership Charter 
School, one of the very successful charter schools here in the 
Commonwealth based in Chester County. They are accompanied 
by their teacher, Patrick Parris, Dr. James Hanak, one of the 
founders of this charter cyber school, and Dr. Timothy Daniels, 
who at one point was the director of charter schools for the State 
of Pennsylvania. 

As you know, charter schools are an alternative, and one that 
works for many youngsters here in Pennsylvania. Would we 
please welcome the students and members of the Pennsylvania 
Leadership Charter School. 

The PRESIDENT. Will the students from the Pennsylvania 
Leadership Charter School, Patrick Parris, Dr. James Hanak, and 
Dr. Timothy Daniels all please rise. 

(Applause.) 

GUESTS O F SENATOR MICHAEL BRUBAKER 
PRESENTED TO THE SENATE 

The PRESIDENT. The Chair recognizes the gentleman from 
Lancaster, Senator Brubaker. 

Senator BRUBAKER. Madam Piresident, it is a privilege for 
me to introduce Mary Ann Garrett and Beth Dixon, two friends 
from my home district, and some of their friends. They are here 
today to talk about the value of early childhood education and the 
Keystone Stars program. Let us please welcome Mary Ann, Beth, 
and their friends. 

The PRESIDENT. Will Mary Ann Garrett, Beth Dixon, and 
their friends please rise. Welcome to the State Capitol. 

(Applause.) 

RECESS 

The PRESIDENT. The Chair recognizes the gentleman from 
Delaware, Senator Pileggi. 

Senator PILEGGI. Madam President, I request a brief recess 
of the Senate for the purpose of a Committee on Rules and 
Executive Nominations meeting to be held in the Rules room 
immediately. 

The PRESIDENT. For the purpose of a meeting of the 
Committee on Rules and Executive Nominations to be held 
immediately in the Rules room, without objection, the Senate will 
stand in recess. 

AFTER RECESS 

The PRESIDENT. The time of recess having expired, the 
Senate will come to order. 

REPORT F R O M C O M M I T T E E ON RULES 
AND EXECUTIVE NOMINATIONS 

Senator ROBBINS, from the Committee on Rules and 
Executive Nominations, reported the following nominations 
made by His Excellency, the Governor of the Commonwealth, 
which were read by the Clerk as follows: 

MEMBER OF THE STATE BOARD 
OF ACCOUNTANCY 

March 29, 2007 

To the Honorable, the Senate 
of the Commonwealth of Pennsylvania: 

In conformity with law, I have the honor hereby to nominate for the 
advice and consent of the Senate, Paula J. Hasbach, 4446 Country Club 
Drive, Pittsburgh 15236, Allegheny County, Thirty-seventh Senatorial 
District, for appointment as a member of the State Board of 
Accountancy, to serve until April 25, 2010 and until her successor is 
appointed and qualified, but not longer than six months beyond that 
period, vice Lynette Horrell, Gibsonia, resigned. 

EDWARD G. RENDELL 
Governor 

MEMBER OF THE ANIMAL HEALTH 
AND DIAGNOSTIC COMMISSION 

March 20, 2007 

To the Honorable, the Senate 
of the Commonwealth of Pennsylvania: 

In conformity with law, I have the honor hereby to nominate for the 
advice and consent of the Senate, Brian Reed, DVM, 2564 Valley Road, 
Manheim 17545, Lancaster County, Thirty-sixth Senatorial District, for 
appointment as a member of the Animal Health and Diagnostic 
Commission, to serve until November 8, 2008, and until his successor 
is appointed and qualified, but not longer than six months beyond that 
period, vice David Kradel, D.V.M., State College, deceased. 

EDWARD G. RENDELL 
Governor 
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MEMBER OF THE COMMONWEALTH OF 
PENNSYLVANIA COUNCIL ON THE ARTS 

April 9, 2007 

To the Honorable, the Senate 
of the Commonwealth of Pennsylvania: 

In conformity with law, I have the honor hereby to nominate for the 
advice and consent of the Senate, Stewart Cades, P.O. Box 184, 
Carversville 18913, Bucks County, Tenth Senatorial District, for 
appointment as a member of the Commonwealth of Pennsylvania 
Council on the Arts, to serve until July 1,2008, and until his successor 
is appointed and qualified, vice Ellen Berman Lee, Bryn Mawr, 
resigned. 

EDWARD G. RENDELL 
Governor 

MEMBER OF THE COUNCIL OF TRUSTEES OF 
BLOOMSBURG UNIVERSITY OF PENNSYLVANIA 
OF THE STATE SYSTEM OF HIGHER EDUCATION 

April 17, 2007 

To the Honorable, the Senate 
of the Commonwealth of Pennsylvania: 

In conformity with law, I have the honor hereby to nominate for the 
advice and consent of the Senate, RamonaH. Alley, 311 Foundryville 
Road, Berwick 18603, Columbia County, Twenty-seventh Senatorial 
District, for reappointment as a member of the Council of Trustees of 
Bloomsburg University of Pennsylvania of the State System of Higher 
Education, to serve until the third Tuesday of January 2013, and until 
her successor is appointed and qualified. 

EDWARD G. RENDELL 
Governor 

MEMBER OF THE COUNCIL OF TRUSTEES OF 
BLOOMSBURG UNIVERSITY OF PENNSYLVANIA 
OF THE STATE SYSTEM OF HIGHER EDUCATION 

February 15,2007 

To the Honorable, the Senate 
of the Commonwealth of Pennsylvania: 

In conformity with law, I have the honor hereby to nominate for the 
advice and consent of the Senate, David W. Klingerman, Sr., 127 
Church Road, Bloomsburg 17815, Columbia County, Twenty-seventh 
Senatorial District, for appointment as a member of the Council of 
Trustees of Bloomsburg University of Pennsylvania of the State System 
of Higher Education, to serve until the third Tuesday of January 2013, 
and until his successor is appointed and qualified, vice David J. 
Petrosky, Moscow, whose term expired. 

EDWARD G. RENDELL 
Governor 

MEMBER OF THE PENNSYLVANIA ENERGY 
DEVELOPMENT AUTHORITY 

April 9, 2007 

To the Honorable, the Senate 
of the Commonwealth of Pennsylvania: 

In conformity with law, I have the honor hereby to nominate for the 
advice and consent of the Senate, Ty Christy, 104 Mirage Court, 
Renfrew 16053, Butler County, Fortieth Senatorial District, for 
reappointment as a member of the Pennsylvania Energy Development 
Authority, to serve until April 8, 2011, and until his successor is 
appointed and qualified. 

EDWARD G. RENDELL 
Governor 

MEMBER OF THE COUNCIL OF TRUSTEES 
OF INDIANA UNIVERSITY OF PENNSYLVANIA 

OF THE STATE SYSTEM OF HIGHER EDUCATION 

March 23, 2007 

To the Honorable, the Senate 
of the Commonwealth of Pennsylvania: 

In conformity with law, I have the honor hereby to nominate for the 
advice and consent of the Senate, James C. Miller, 207 Concord Street, 
Indiana 15701, Indiana County, Forty-first Senatorial District, for 
reappointment as a member of the Council of Trustees of Indiana 
University of Pennsylvania of the State System of Higher Education, to 
serve until the third Tuesday of January 2013, and until his successor is 
appointed and qualified. 

EDWARD G. RENDELL 
Governor 

MEMBER OF THE COUNCIL OF TRUSTEES 
OF INDIANA UNIVERSITY OF PENNSYLVANIA 

OF THE STATE SYSTEM OF HIGHER EDUCATION 

March 23, 2007 

To the Honorable, the Senate 
of the Commonwealth of Pennsylvania: 

In conformity with law, I have the honor hereby to nominate for the 
advice and consent of the Senate, Hon. Samuel H. Smith, 826 Ridge 
Road, Punxsutawney 15767, Jefferson County, Twenty-fifth Senatorial 
District, for reappointment as a member of the Council of Trustees of 
Indiana University of Pennsylvania of the State System of Higher 
Education, to serve until the third Tuesday of January 2013, and until 
his successor is appointed and qualified. 

EDWARD G. RENDELL 
Governor 

MEMBER OF THE BOARD OF TRUSTEES OF 
NORRISTOWN STATE HOSPITAL 

April 17, 2007 

To the Honorable, the Senate 
of the Commonwealth of Pennsylvania: 

In conformity with law, I have the honor hereby to nominate for the 
advice and consent of the Senate, Louis J. Smith, Ed.D., 406 Norwick 
Place, Blue Bell 19422, Montgomery County, Forty-fourth Senatorial 
District, for appointment as a member of the Board of Trustees of 
Norristown State Hospital, to serve until the third Tuesday of January 
2011, and until his successor is appointed and qualified, vice Mark H. 
Dambly, Media, resigned. 

EDWARD G. RENDELL 
Governor 
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MEMBER OF THE STATE BOARD OF NURSING 

February 1,2007 

To the Honorable, the Senate 
of the Commonwealth of Pennsylvania: 

In conformity with law, I have the honor hereby to nominate for the 
advice and consent of the Senate, Maryann George, (Public Member), 
102 West Montgomery Avenue, Unit E, Ardmore 19003, Montgomery 
County, Seventeenth Senatorial District, for appointment as a member 
of the State Board of Nursing, to serve for a term of six years and until 
her successor is appointed and qualified, but not longer than six months 
beyond that period, vice Dennis McManus, Pittsburgh, whose term 
expired. 

EDWARD G. RENDELL 
Governor 

NOMINATIONS LAID ON THE TABLE 

Senator ROBBINS. Madam President, I request that the 
nominations just read by the Clerk be laid on the table. 

The PRESIDENT. The nominations will be laid on the table. 

EXECUTIVE NOMINATIONS 

EXECUTIVE SESSION 

Motion was made by Senator ROBBINS, 
That the Senate do now resolve itself into Executive Session 

for the purpose of considering certain nominations made by the 
Governor. 

Which was agreed to by voice vote. 

NOMINATIONS TAKEN FROM THE TABLE 

Senator ROBBINS. Madam President, I call from the table 
certain nominations and ask for their consideration. 

The Clerk read the nominations as follows: 

MEMBER OF THE STATE BOARD 
OF ACCOUNTANCY 

March 29,2007 

To the Honorable, the Senate 
of the Commonwealth of Pennsylvania: 

In conformity with law, I have the honor hereby to nominate for the 
advice and consent of the Senate, Paula J. Hasbach, 4446 Country Club 
Drive, Pittsburgh 15236, Allegheny County, Thirty-seventh Senatorial 
District, for appointment as a member of the State Board of 
Accountancy, to serve until April 25, 2010 and until her successor is 
appointed and qualified, but not longer than six months beyond that 
period, vice Lynette Horrell, Gibsonia, resigned. 

EDWARD G. RENDELL 
Governor 

MEMBER OF THE ANIMAL HEALTH 
AND DIAGNOSTIC COMMISSION 

March 20, 2007 

To the Honorable, the Senate 
of the Commonwealth of Pennsylvania: 

In conformity with law, I have the honor hereby to nominate for the 
advice and consent of the Senate, Brian Reed, DVM, 2564 Valley Road, 
Manheim 17545, Lancaster County, Thirty-sixth Senatorial District, for 
appointment as a member of the Animal Health and Diagnostic 
Commission, to serve until November 8, 2008, and until his successor 
is appointed and qualified, but not longer than six months beyond that 
period, vice David Kradel, D.V.M., State College, deceased. 

EDWARD G. RENDELL 
Governor 

MEMBER OF THE COMMONWEALTH OF 
PENNSYLVANIA COUNCIL ON THE ARTS 

April 9, 2007 

To the Honorable, the Senate 
of the Commonwealth of Pennsylvania: 

In conformity with law, I have the honor hereby to nominate for the 
advice and consent of the Senate, Stewart Cades, P.O. Box 184, 
Carversville 18913, Bucks County, Tenth Senatorial District, for 
appointment as a member of the Commonwealth of Pennsylvania 
Council on the Arts, to serve until July 1, 2008, and until his successor 
is appointed and qualified, vice Ellen Berman Lee, Bryn Mawr, 
resigned. 

EDWARD G. RENDELL 
Governor 

MEMBER OF THE COUNCIL OF TRUSTEES OF 
BLOOMSBURG UNIVERSITY OF PENNSYLVANIA 
OF THE STATE SYSTEM OF HIGHER EDUCATION 

April 17, 2007 

To the Honorable, the Senate 
of the Commonwealth of Pennsylvania: 

In conformity with law, I have the honor hereby to nominate for the 
advice and consent of the Senate, Ramona H. Alley, 311 Foundryville 
Road, Berwick 18603, Columbia County, Twenty-seventh Senatorial 
District, for reappointment as a member of the Council of Trustees of 
Bloomsburg University of Pennsylvania of the State System of Higher 
Education, to serve until the third Tuesday of January 2013, and until 
her successor is appointed and qualified. 

EDWARD G. RENDELL 
Governor 

MEMBER OF THE COUNCIL OF TRUSTEES OF 
BLOOMSBURG UNIVERSITY OF PENNSYLVANIA 
OF THE STATE SYSTEM OF HIGHER EDUCATION 

February 15,2007 

To the Honorable, the Senate 
of the Commonwealth of Pennsylvania: 

In conformity with law, I have the honor hereby to nominate for the 
advice and consent of the Senate, David W. Klingerman, Sr., 127 
Church Road, Bloomsburg 17815, Columbia County, Twenty-seventh 
Senatorial District, for appointment as a member of the Council of 
Trustees of Bloomsburg University of Pennsylvania of the State System 
of Higher Education, to serve until the third Tuesday of January 2013, 
and until his successor is appointed and qualified, vice David J. 
Petrosky, Moscow, whose term expired. 

EDWARD G. RENDELL 
Governor 
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MEMBER OF THE PENNSYLVANIA ENERGY 
DEVELOPMENT AUTHORITY 

April 9, 2007 

To the Honorable, the Senate 
of the Commonwealth of Pennsylvania: 

In conformity with law, I have the honor hereby to nominate for the 
advice and consent of the Senate, Ty Christy, 104 Mirage Court, 
Renfrew 16053, Butler County, Fortieth Senatorial District, for 
reappointment as a member of the Pennsylvania Energy Development 
Authority, to serve until April 8, 2011, and until his successor is 
appointed and qualified. 

EDWARD G. RENDELL 
Governor 

MEMBER OF THE COUNCIL OF TRUSTEES 
OF INDIANA UNIVERSITY OF PENNSYLVANIA 

OF THE STATE SYSTEM OF HIGHER EDUCATION 

March 23, 2007 

To the Honorable, the Senate 
of the Commonwealth of Pennsylvania: 

In conformity with law, I have the honor hereby to nominate for the 
advice and consent of the Senate, James C. Miller, 207 Concord Street, 
Indiana 15701, Indiana County, Forty-first Senatorial District, for 
reappointment as a member of the Council of Trustees of Indiana 
University of Pennsylvania of the State System of Higher Education, to 
serve until the third Tuesday of January 2013, and until his successor is 
appointed and qualified. 

EDWARD G. RENDELL 
Governor 

MEMBER OF THE COUNCIL OF TRUSTEES 
OF INDIANA UNIVERSITY OF PENNSYLVANIA 

OF THE STATE SYSTEM OF HIGHER EDUCATION 

March 23,2007 

To the Honorable, the Senate 
of the Commonwealth of Pennsylvania: 

In conformity with law, I have the honor hereby to nominate for the 
advice and consent of the Senate, Hon. Samuel H. Smith, 826 Ridge 
Road, Punxsutawney 15767, Jefferson County, Twenty-fifth Senatorial 
District, for reappointment as a member of the Council of Trustees of 
Indiana University of Pennsylvania of the State System of Higher 
Education, to serve until the third Tuesday of January 2013, and until 
his successor is appointed and qualified. 

EDWARD G. RENDELL 
Governor 

MEMBER OF THE BOARD OF TRUSTEES OF 
NORRISTOWN STATE HOSPITAL 

April 17, 2007 

To the Honorable, the Senate 
of the Commonwealth of Pennsylvania: 

In conformity with law, I have the honor hereby to nominate for the 
advice and consent of the Senate, Louis J. Smith, Ed.D., 406 Norwick 
Place, Blue Bell 19422, Montgomery County, Forty-fourth Senatorial 
District, for appointment as a member of the Board of Trustees of 
Norristown State Hospital, to serve until the third Tuesday of January 
2011, and until his successor is appointed and qualified, vice Mark H. 
Dambly, Media, resigned. 

EDWARD G. RENDELL 
Governor 

MEMBER OF THE STATE BOARD OF NURSING 

February 1,2007 

To the Honorable, the Senate 
of the Commonwealth of Pennsylvania: 

In conformity with law, I have the honor hereby to nominate for the 
advice and consent of the Senate, Maryann George, (Public Member), 
102 West Montgomery Avenue, Unit E, Ardmore 19003, Montgomery 
County, Seventeenth Senatorial District, for appointment as a member 
of the State Board of Nursing, to serve for a term of six years and until 
her successor is appointed and qualified, but not longer than six months 
beyond that period, vice Dennis McManus, Pittsburgh, whose term 
expired. 

EDWARD G. RENDELL 
Governor 

On the question, 
Will the Senate advise and consent to the nominations? 

The yeas and nays were required by Senator ROBBINS and 
were as follows, viz: 

Armstrong 
Boscola 
Browne 
Brubaker 
Corman 
Costa 
Dinniman 
Earll 
Eichelberger 
Erickson 
Ferlo 
Folmer 

Fontana 
Fumo 
Gordner 
Greenleaf 
Hughes 
Kasunic 
Kitchen 
LaValle 
Madigan 
Mcllhinney 
Mellow 
Musto 

YEA-48 

O'Pake 
Orie 
Piccola 
Pileggi 
Pippy 
Punt 
Rafferty 
Regola 
Rhoades 
Robbins 
Scamati 
Stack 

NAY-0 

Stout 
Tartaglione 
Tomlinson 
Vance 
Washington 
Waugh 
White, Donald 
White, Mary Jo 
Williams, Anthony H. 
Williams, Constance 
Wonderling 
Wozniak 

A constitutional majority of all the Senators having voted 
"aye," the question was determined in the affirmative. 

Ordered, That the Governor be informed accordingly. 

NOMINATION TAKEN F R O M THE TABLE 

Senator ROBBINS. Madam President, I call from the table a 
certain nomination and ask for its consideration. 

The Clerk read the nomination as follows: 

SECRETARY OF CONSERVATION 
AND NATURAL RESOURCES 

April 26, 2007 

To the Honorable, the Senate 
of the Commonwealth of Pennsylvania: 
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In conformity with law, I have the honor hereby to nominate for the 
advice and consent of the Senate, The Honorable Michael F. 
DiBerardinis, 1536 East Montgomery Avenue, Philadelphia 19125, 
Philadelphia County, First Senatorial District, for reappointment as 
Secretary of Conservation and Natural Resources, to serve until the 
third Tuesday of January 2011, and until his successor is appointed and 
qualified. 

EDWARD G. RENDELL 
Governor 

On the question, 
Will the Senate advise and consent to the nomination? 

The PRESIDENT. The Chair recognizes the gentleman from 
Delaware, Senator Pileggi. 

Senator PILEGGI. Madam President, today's votes on the 
confirmation of Secretaries Kathleen McGinty and Michael 
DiBerardinis come after a somewhat extended confirmation 
process, and I believe it is important that the record clearly 
reflect the facts that lead us to today's votes. After questions 
surfaced in the Philadelphia Daily News on April 20 of this year, 
later amplified by the Associated Press reports about grants 
awarded by the Department of Conservation and Natural 
Resources and the Department of Environmental Protection, the 
Senate asked the Governor to recall and resubmit these 
nominations. Our goal in doing so was to provide the time 
necessary to obtain opinions from the State Ethics Commission 
regarding this situation. 

On April 25, we wrote to Governor Rendell and formalized a 
request that he take this course of action. After some initial 
hesitation, the Governor saw the wisdom of our approach. 

On April 26, the Governor's General Counsel wrote to the 
State Ethics Commission and requested opinions. 

On April 30, the State Ethics Commission issued its opinions. 
Finally, on May 3, each of the two nominees sent a letter 

stating that they will comply with the opinions from the State 
Ethics Commission. I will submit all of the documents I have 
referred to for the record. 

Madam President, regarding the nominees, my view is that the 
Governor should generally be given the ability to choose 
whomever he wants to serve as his cabinet secretaries, so long as 
they are qualified for the positions. These two nominees, it seems 
to me, are qualified. We have had and likely will have 
disagreements, sometimes serious disagreements, on policy 
issues. However, I am persuaded that these nominees deserve to 
be reconfirmed. I am not asking Members of this body, 
Republican or Democrat, to share that view. I believe that 
reasonable people can disagree on today's vote, but I think we 
can all agree that it was right and proper to. ask the State Ethics 
Commission for opinions in this case and that our votes this 
afternoon will be more informed votes as a result of having 
received those opinions and the administration's response to that. 

Thank you, Madam President. 

(The following documents were made apart of the record at 
the request of the gentleman from Delaware, Senator PILEGGI:) 

John Baer | Spouses, grants and muddy ethical waters 
Philadelphia Daily News 

IF IT'S GOOD to have friends in high places, it's probably better to have 
spouses there. Take the state grant process, in which more than $1.5 million in 
grants is knotted in spouse-to-spouse links. The Pennsylvania Horticultural 
Society, for example, got grants from a state agency headed by the husband of 
one its program directors. 

The Philly-based society runs the famous Philadelphia Flower Show and 
Philadelphia Green, an outreach program to enhance urban plantings, gardens 
and parks. 

In the last two years, the society got grants from the state Department of 
Conservation and Natural Resources (DCNR) totaling $550,000 to plant trees 
and work with "at-risk adolescents." 

(I don't know. Guns for greens?) 
Joan Reilly, a society employee and one of three directors of Philadelphia 

Green, is named as a grant-recipient contact. 
Reilly is married to the head of the agency awarding the grants, DCNR 

Secretary Michael DiBerardinis, a former Philly recreation commissioner under 
then-Mayor Ed Rendell. 

These are not contracts put out for bids. They are grants that individuals or 
entities apply for and the state awards. These just happen to be awarded to an 
organization for which the boss' wife works. 

And she's not alone. 
There's also Karl Hausker, an environmental consultant to the Pennsylvania 

Environmental Council and its spin-off firm, Enterprising Environmental 
Solutions, Inc. 

That firm got grants from the state Department of Environmental Protection 
(DEP) related to agricultural-conservation efforts and watershed-protection 
programs totaling $120,414. 

The Pennsylvania Environmental Council has gotten a variety of DEP grants 
totaling $905,700 since 2004 for watershed protection, abandoned-mine land-
reclamation efforts and more. 

Hausker is married to the head of the agency awarding the grants, DEP 
Secretary Kathleen McGinty. 

So that's at least $1.57 million in grants to organizations employing the 
spouses of the heads of Cabinet-level agencies handing out the grants. 

Probably makes for happy marriages. Not sure it makes for good 
government. 

And I'm not saying grant recipients - all nonprofit organizations - don't 
deserve these grants or use them in an improper way. 

Seems to me, for example, if you want to plant trees, the horticultural society 
is a pretty good place to place your grant. 

But. 
The state ethics law (and, yeah I know, an ethics law in Pennsylvania sounds 

more like a punch line than a statute) says a public official can't use his or her 
office for personal benefit or benefit of a family member, or any business with 
which a family member "is associated." 
Seems pretty clear. 

Officials at both state agencies say there's no conflict because the grants are 
awarded in an open, competitive process. 

Horticultural Society President Jane Pepper says the same thing, and adds 
that Reilly does not work on the tree-planting program. 

The head of the Pennsylvania Environmental Council, Brian Hill, says that 
he's "sensitive" to the issue, that Hausker mostly works on out-of-state projects 
and that Hausker's involvement with PA grants is "minimal." 

The State Ethics Commission doesn't comment on possible cases. But when 
I ask commission director John Contino about grants from agencies to nonprofits 
with ties to family members of agency chiefs, he says such a practice raises 
questions. 

When I mention that the agencies say the grants are awarded in an open, 
competitive process, Contino says, "I don't know that, in and of itself, would 
answer all of the potential questions." 

Neither do I. 
Seems to me the intent of the law is to prevent favoritism. Seems to me those 

in high posts should work to avoid even the appearance of favoritism. And it 
seems to me, especially in the current atmosphere of government reform, that 
state grants shouldn't raise questions about friends (or spouses) in high places. 

State officials face ethics probes 
Taxes on farm, awarded grants under scrutiny 
The Associated Press 
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HARRISBURG - One of Gov. Ed Rendell's Cabinet members who is looking 
for Senate confirmation finds himself having to answer questions about a tax 
dispute with his home county. Two others likely will have to tell senators why 
their departments gave more than $4.4 million in grants to organizations 
connected to their spouses. 

All three department heads have held those jobs since 2003, when the 
Democratic governor took office and nominated them. They received 
confirmation from the Republican-controlled Senate that year but require another 
Senate approval to serve in Rendell's second term, which began in January. 

Senators requested and received information from Agriculture Secretary 
Dennis Wolff about a $13,000 tax dispute over his Columbia County dairy farm, 
first reported last week by the Press Enterprise, of Bloomsburg. 

Friday's editions of the Philadelphia Daily News revealed the existence of 
some of the grants from the departments run by Environmental Protection 
Secretary Kathleen McGinty and Conservation and Natural Resources Secretary 
Michael DiBerardinis. Those grants went to groups that employ the Cabinet 
members' spouses. 

The Senate's Republican leader, Dominic Pileggi, of Delaware County, said 
the amounts of the grants are so large that the State Ethics Commission should 
be asked for an opinion and senators need an explanation before voting. 

"I think we need all the detail of the grants, their use, the involvement of the 
secretaries and their family members explained before we take a vote on these 
nominations," Pileggi said Friday. 

Votes on all three had been planned for next week, but could be delayed by 
these issues, an aide to Pileggi said. 

McGinty's husband, Karl Hausker, is a consultant to the Pennsylvania 
Environmental Council and its subsidiary. Enterprising Environmental Solutions 
Inc., which have received more than $2.4 million in grants from her department 
since 2003. 

The money was to pay for activities that included agricultural conservation, 
watershed protection, abandoned mine cleanups and more, according to DEP 
records released Friday evening. 

DiBerardinis' wife, Joan Reilly, runs a parks program for the Pennsylvania 
Horticultural Society, which has received $1.5 million from his department since 
2003. The money goes to manage a program that encourages tree-planting in 
Philadelphia and its suburbs, department spokeswoman Chris Novak said. 

Rendell spokesman Doug Rohanna said the grants were awarded based on 
merit after an open and competitive application process that adhered to program 
guidelines. He added that the Pennsylvania Environmental Council and 
Enterprising Environmental Solutions have a track record of receiving DEP 
grants before McGinty joined the department ~ more than $4.6 million between 
1995 and 2002, the department said. 

While DiBerardinis determined that tree-planting should be a department 
funding priority, his staff members decide which applicants will get the grants 
and DiBerardinis merely reviews the list of winners before it is announced, 
Novak said. 

"We don't think there was any ethics act violation here," Novak said. 
State ethics law prohibits public officials from engaging in conflicts of 

interest that benefit themselves, immediate family members or a business with 
which either is associated. 

While the Ethics Commission would not discuss the grants, the commission's 
chief counsel, Robin Hittie, said a typical conflict-of-interest case involves 
looking at whether a public official took action or used confidential information 
for private financial benefit. 

The Majority Leader 
Senate of Pennsylvania 

April 25,2007 

The Honorable Edward G. Rendell 
Governor 
Commonwealth of Pennsylvania 
225 Main Capitol 
Harrisburg, PA 17120 

Re: Nominations of Michael DiBerardinis and Kathleen McGinty 

Dear Governor Rendell: 

As you know, questions have been raised about more than $4.4 million in no-
bid state grants that the Department of Conservation and Natural Resources and 

the Department of Environmental Protection have approved for organizations 
connected to the spouses of the respective department secretaries. 

In order to properly evaluate the nominees for re-confirmation. Senators and 
the public have a right to fully understand this issue. To that end, we urge you 
to immediately request~or encourage the nominees to request-separate written 
Opinions from the State Ethics Commission regarding the legality and propriety 
of awarding these grants in light of the Public Official and Employee Ethics Act. 

Further, we urge you to resubmit these nominations so that the Senate has 
sufficient time to receive and review the Ethics Commission Opinions before a 
final vote. Because the nominees currently serve as acting secretaries, there 
would be no impact on the operation of state government by resubmitting their 
names. Doing so would help show the public that we are all truly committed to 
a more open and transparent process. 

Thank you for your consideration. We look forward to your response. 

Dominic F. Pileggi 
Senator 

Joe Scamati 
Senator 

Sincerely, 

Robert D. Robbins 
Senator 

COMMONWEALTH OF PENNSYLVANIA 
OFFICE OF GENERAL COUNSEL 
225 MAIN CAPITOL BUILDING 

HARRISBURG, PA 17120 
(717)787-2551 

GENERAL COUNSEL 

VIA HAND DELIVERY 
Honorable Louis W. Fryman 
Chair 
State Ethics Commission 
309 Finance Bldg 
Harrisburg, PA 17120 

April 26, 2007 

VIA UPS OVERNIGHT MAIL 
Louis W. Fryman 

FOX ROTHSCHILD O'BRIEN & 
FRANKEL, LLP 

2000 Market Street, 10th Floor 
Philadelphia, PA 19103-3291 

Re: Expedited Request for Opinion of the Commission or Advice of Counsel -
Secretary of Conservation and Natural Resources Michael DiBerardinis 

Dear Mr. Fryman: 

Pursuant to Section 1107 of the Public Officials and Employee Ethics Act 
(Act), 65 Pa.C.S. § 1107, and 51 Pa. Code Chapter 13,1 hereby request from the 
State Ethics Commission (Commission) either an Opinion of the Commission 
or an Advice of Counsel (as the Commission might deem most appropriate and 
the most expeditious) regarding the requirements of the Act as they relate to 
Secretary of Conservation and Natural Resources Michael DiBerardinis 
respecting the matters described in this request. I make this request as the 
General Counsel of the Commonwealth of Pennsylvania (the employer of the 
Secretary of Conservation and Natural Resources) and as legal counsel to and on 
behalf of the Governor, the appointing authority for the Secretary of 
Conservation and Natural Resources. See 71 P.S. § 67.1(d) (1). 

The Secretary of Conservation and Natural Resources (Secretary), a statutory 
office within the Executive Department of the Commonwealth, is the head of the 
Department of Conservation and Natural Resources (DCNR). 71 P.S. § 66. As 
head of DCNR, the Secretary is required, "either personally, by deputy, or by the 
duly authorized agent or employee of the department,... [to] exercise the powers 
and perform the duties by law vested in and imposed upon the department." Id. 
The powers and duties of DCNR are prescribed by a variety of statutes, 
regulations and other legal authority. The organization chart of DCNR, approved 
by the Executive Board, is published at 4 Pa. Code § 9.1, at 9-18-3. The 
Secretary's office is located in the Rachel Carson State Office Building. 

BACKGROUND 

Overview 

DCNR's Bureau of Recreation and Conservation (Bureau) awards hundreds 
of grants each year to municipalities and non-profit organizations for a variety 
of projects involving community recreation, heritage regions, rivers 
conservation, greenways and trails, and natural areas and open space. The 
Bureau publishes a manual each year that informs prospective grant applicants 
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about the types of grants that are available, eligibility requirements for grantees, 
selection criteria for grant applications, and conditions placed on the use of grant 
funds. The manual for the 2006-2007 grants is available to the public at 
http ://www. dcnr. state, pa. us/brc/grants/. 

The Bureau's regional office staff are responsible for rating and ranking the 
grant applications submitted during each grant cycle based on criteria 
established and published in the annual grants manual. The regional offices 
submit their recommendations for funding to the Bureau staff in the central 
office (Harrisburg) for review. The central office staff checks the ratings for 
accuracy and overall consistency and submits the list of ranked projects and 
recommended funding to the Bureau Director for review. The Bureau Director, 
in turn, provides the list of grants to be funded to the Deputy Secretary for 
review. Before publicly announcing the grant awards, the list of grants is 
reviewed with the DCNR Secretary and provided to the Governor's Office. 

Pursuant to its mandate under the Conservation and Natural Resources Act, 
71 P.S. § 1340.101, to provide focused management of the Commonwealth's 
recreation, natural and river environments, DCNR awards grants through its 
Community Conservation Partnerships Program (commonly referred to as 
"C2P2" grants), which is administered by six regional offices within the Bureau. 
DCNR has the authority and receives funding to award these grants through a 
number of statutes, including the Keystone Recreation, Park and Conservation 
Fund Act, 32 P.S. § 2001 et seq. ; the Environmental Stewardship and 
Watershed Protection Act, 27 Pa.C.S. § 6101 et seq.', and the Wild Resources 
Conservation Act, 32 P.S. § 5301 etseq. DCNR also receives funding for grants 
through federal sources, including the Land and Water Conservation Fund Act, 
16 U.S.C. § 4601 et seq. DCNR makes grants under these programs through an 
open and competitive process with prior public notice. 

In 2006, DCNR held an open application period for C2P2 grants from May 
6 through September 29 and a supplemental open application period for planning 
and acquisition projects from October 2,2006 through April 13, 2007. See 36 
Pa. Bull. 2177 (May 6, 2006). The Bureau conducted eight workshops and 
breakout sessions throughout the Commonwealth in May and June, 2006 
focusing on the C2P2 funding for recreation and conservation programs, 
including Community Recreation, Land Trusts, Rails-to-Trails, Rivers 
Conservation, Pennsylvania Recreational Trails, Snowmobile/ATV and Federal 
Land and Water Conservation Fund. 

Grants to the Pennsylvania Horticultural Society (PHS) 

In 2003, DCNR held an open publicly announced application period for 
C2P2 grants from July 12 through October 15. See 33 Pa. Bull. 3372 (July 12, 
2003). PHS submitted a grant application pursuant to DCNR's Community 
Conservation Partnerships Program in October 2003 during the open application 
period. The Southeastern Regional Office of the Bureau received 77 grant 
applications during this period, including the PHS application for a tree cover 
project in Southeastern Pennsylvania. The application was rated and ranked by 
the Bureau based on the criteria published in the agency grants manual and used 
to evaluate all grants. The PHS project received a very high rating because the 
project would address an important problem - the decline of tree cover in urban 
areas - documented in a study completed in March 2003 by American Forests, 
a national non-profit citizen conservation organization founded in 1875. DCNR 
was able to fund the top 48 projects proposed in the Southeast Region during 
this grant cycle, including the PHS project. 

The PHS tree cover project was developed, in part, in response to the 
American Forests' study, which estimated that over 30,000 acres of heavy tree 
cover (tree canopy of 50% or greater) has been lost in the Delaware Valley 
region between 1985 and 2000. The study found that this loss impacts 
municipalities, neighborhoods and homeowners through increased storm water 
runoff, lower air quality and increased energy costs. Additional research showed 
that tree cover can positively impact the social, ecological and economic 
environment of the affected area. The study concluded that tree cover is an 
important component in maintaining and improving the quality of life in the 
Delaware Valley region. 

On the basis of its ranking, the PHS grant application was recommended by 
the Bureau's regional and central office staff and Bureau Director for funding. 
The Deputy Secretary concurred with this recommendation, as did the Secretary. 

DCNR awarded PHS an Environmental Stewardship grant in the amount of 
$500,000 for the tree cover program, which is called Tree Vitalize. The initial 
award has since been supplemented due to its success by additional funds 
through amendments to the original grant agreement. Currently, a total of $1.5 
million has been awarded through this grant to PHS. 

PHS is a not-for-profit membership organization founded in 1827 with an 
overall mission of "motivating] people to improve the quality of life and create 
a s e n s e of c o m m u n i t y t h r o u g h h o r t i c u l t u r e . " {see 
www.pennsvlvaniahorticulturalsocietv.org). Its revenue exceeds $20 million 
annually, and its assets total nearly $50 million. It has 14,000 members and 
many volunteers and sponsors. It manages numerous programs, activities, and 
events, of which Tree Vitalize is only one. DCNR, through its grant to PHS, is 
one of many partners supporting Tree Vitalize. Other partners include DEP, 
William Penn Foundation, Aqua PA, Fairmount Park Commission, U.S. 
Department of Commerce, Philadelphia Eagles, PECO, U.S. Forest Service, 
Morris Arboretum, and the PA Landscape and Nursery Association. Over a four 
year period, the TreeVitalize public-private partnership has generated an 
estimated $8 million, including direct funding and in-kind services, to support 
planting 20,000 shade trees; restoring 1,000 acres of forests along streams and 
water protection areas; and training 2,000 citizens to plant and care for trees. 

The PHS 2006 Financial Committee Report1 states that PHS had annual 
revenue and support of $21,478,782 in 2006 and $20,799,378 in 2005. 
Assuming that PHS had similar revenue and support during 2004, the year 
TreeVitalize began, PHS's total revenue and support during the three year period 
in which DCNR has provided grant fimds, would be over $60 million. Of this 
amount, $1.5 million or 2.5% was provided by DCNR through the TreeVitalize 
grant. 

PHS previously received one other grant from DCNR - $50,000 to stabilize 
vacant lands on American Street Corridor in 2001. 

Present Factual Situation 

Joan Reilly, the wife of DCNR's Secretary DiBerardinis, has been employed 
by PHS for approximately nine years and is currently one of 14 managers within 
the organization. Specifically, she is one of the three directors of a PHS program 
called Philadelphia Green, an urban greening program that supports the 
development and care of community gardens, neighborhood parks and high-
profile public green spaces in Philadelphia. Working in partnership with 
neighborhood residents, community organizations and city agencies, the program 
uses greening as a community building tool. Philadelphia Green does not 
manage and has no direct involvement with the TreeVitalize program. Ms. Reilly 
is not a board member, official or principal of any kind in PHS nor does she have 
the authority to enter into contracts or grants on behalf of PHS. 

PHS has submitted a request for an additional $500,000 in funding for the 
TreeVitalize project. The request has been reviewed by Bureau staff and 
management and, because of the success of this project to date, has been 
recommended for funding. By the end of this spring, 15,000 trees will have been 
planted through TreeVitalize, thousands of citizens will have been educated 
about the care of trees and the environment, and millions of dollars of private 
fimds will have been invested. However, DCNR has decided not to move 
forward with an amendment to the grant to provide this additional funding until 
an opinion or advice from the State Ethics Commission had been received. 

1http://www.pennsvlvaniahorticulturalsocietv.org/aboutus/06AR-finance. html 

QUESTIONS PRESENTED 

(1) Considering the open and competitive process used by DCNR in the 
award of grants under its Community Conservation Partnerships Program 
described herein, and the fact that Secretary DiBerardinis has no supervisory or 
overall responsibility for the implementation or administration of any grant, 
would it be a violation of Section 1103(f) of the Act for DCNR to provide an 
additional $500,000 in funding to PHS to continue its work on the TreeVitalize 
project when PHS employs Secretary DiBerardinis' wife as a director in the 
unrelated PHS program called Philadelphia Green? 

(2) If the grant described in Question (1) would be legally permissible under 
Section 1103(f) of the Act, would the Section 1103(a) of the Act permit 
Secretary DiBerardinis to participate in the grant process as described herein? 

SUGGESTED ANSWER: 

Based on relevant provisions of the Act, specifically, 65 Pa.C.S. §§ 1102, 
1103(a) and 1103(f), as well as the case law interpreting the statute, the 
Commission should conclude that the grant to PHS is permissible and would not 
constitute a conflict of interest. 

http://www.pennsvlvaniahorticulturalsocietv.org
http://www.pennsvlvaniahorticulturalsocietv.org/aboutus/06AR-finance
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ANALYSIS 

Section 1103(f) Considerations 

DCNR entered into a grant valued at more than $500 with PHS. Assuming 
the grant is regarded as a contract for purposes of this provision, then PHS could 
enter into the grant only if: (1) the grant was awarded through an "open and 
public process, including prior public notice and subsequent public disclosure 
of all proposals considered and contracts awarded;" and (2) the Secretary had no 
supervisory or overall responsibility for the implementation or administration of 
the contract. While there may be some argument that the grant is not a contract, 
we are assuming that it is for purposes of this analysis. 

Open and public process: DCNR solicits applications for grants through a 
public process in which notices are published in the Pennsylvania Bulletin and 
the Department's website advertising the availability of grants, advising how 
applications, instructions and guidelines can be obtained, and setting the 
deadline for the submission of applications. The Department accepts 
applications from all qualified applicants and reviews and scores the applications 
through a competitive process, based on pre-established criteria. In accordance 
with DCNR policy for all its grants, the appropriate Bureau Director, provides 
the list of grants to be funded to the Deputy Secretary for review. Before publicly 
announcing the grant awards, the list of grants is reviewed with the DCNR 
Secretary and provided to the Governor's Office. 

This meets the "open and public" standard established by the Ethics 
Commission as stated in subsection 1103(f). The Ethics Commission has stated 
that the "open and public" standard is met when there is: (1) prior public notice 
of the contracting opportunity; (2) sufficient time for an applicant to be able to 
prepare and present an application; (3) public disclosure of all applications 
considered; and (4) public disclosure of the contract. State Ethics Commission 
Opinion No. 96-008 (1996). All of these criteria are satisfied by the DCNR grant 
process. 

Public disclosure: DCNR publicly announces grant awards, and makes grant 
agreements with successful applicants available to the public upon request. 
DCNR will, upon request, make available the names of unsuccessful applicants, 
the amounts applied for, and descriptions of the proposed projects. 

Supervision of grant: The Secretary has no role, supervisory or otherwise, in 
the implementation or administration of grants, including the PHS grant. These 
tasks are carried out by the staff of DCNR and the programs associated with the 
particular grant, under the supervision of their respective Bureau Directors and 
the Deputy Secretary. The Secretary reviews the award of all grants after they are 
recommended by Bureau staff, the Bureau Director and the Deputy Secretary. 
The Secretary does not sign the grants. 

Section 1103(a) Considerations 

The established framework for the solicitation and approval of future grants 
or amendments to existing grants contains the appropriate checks and balances 
to ensure that the Secretary is not in a position to use the authority of his office 
to influence a particular award for the private pecuniary benefit of himself, his 
wife or PHS. PHS as a non-profit organization will not realize any financial gain 
from an amendment nor will the Secretary or his wife realize any financial gain 
to which he or his wife were not already entitled. 

In analyzing whether the Secretary's future actions in this matter could be 
construed as an improper use of his authority, I believe there are several cases 
involving alleged conflicts of interest that are instructive to the Commission's 
review here. In Pulice v. State Ethics Commission, 713 A.2d 161 (Cmwlth. Ct. 
1998), petition for allowance of appeal denied, 557 Pa. 642, 732 A.2d 1211 
(1998), the Commonwealth Court reviewed whether a school board director's 
participation on a committee recommending the creation of a new athletic 
director/assistant principal position was an improper use of his authority because 
the director's son-in-law was eventually appointed to the new position. In finding 
no improper use of his authority, the Court did not view the mere creation of a 
position as creating a conflict of interest, since it conferred neither benefit nor 
compensation, pecuniary or otherwise, to any individual until the position was 
filled. Pulice, 713 A.2d at 163. Similar to the facts in Pulice, Ms. Reilly's 
position was not created specifically to work on this grant. Indeed, Ms. Reilly's 
position is not associated with the grant in any way. See also, Bartholomew v. 
State Ethics Commission, 795 A.2d 1073 (Pa. Cmwlth. 2002); Kraines v. State 
Ethics Commission, 805 A.2d 677 (Pa. Cmwlth. 2002). 

Commission opinions and advice are equally instructive and support a 
conclusion of no conflict of interest. In Davies, SEC Docket No. 84-109-C 
(12/6/85), the Commission issued an order in which it determined that a 

township supervisor's motion to give a $1,500 grant to the local high school 
library club was not a conflict of interest under the Ethics Act even though the 
supervisor's wife worked for the high school library. The Commission found no 
evidence to show that the supervisor's efforts to secure fimds for the high school 
benefited his wife financially in any way. Id. at 4; see also Morris, SEC Docket 
No. 84-618 (10/4/84) (SEC counsel advised mayor that he could submit a letter 
in support of a grant application of a business that employed his wife when 
neither mayor nor wife had any financial interest in the business other than the 
wife's employment and the mayor had no influence or control over the award of 
the grant beyond weight given in his letter). 

Notwithstanding the above analysis, if the Secretary's interest in and support 
of the grant to PHS for the TreeVitalize project is construed to be a use of his 
authority for a private pecuniary benefit to PHS, a conflict of interest would still 
not arise if the grant award has a fife minimis economic impact. As noted above, 
the Act defines the term de minimis economic impact to be an "economic 
consequence which has an insignificant effect." 65 Pa.C.S. § 1102. Based on the 
facts provided, the economic consequence of the funding provided to PHS by 
DCNR had an insignificant effect on PHS and would be a de minimis economic 
impact under the Act. Likewise, any economic consequence to the Secretary's 
wife would also be insignificant. She has no responsibility for implementation 
of the TreeVitalize project and receives no direct compensation through the 
DCNR grant. She has not received any bonus, pay increase or other preferential 
treatment from PHS because of the grant. Pulice, 713 A.2d at 167-168; Kraines, 
805 A.2d at 683; Salem Township Municipal Authority, 820 A.2d 888, 893-894 
(Pa. Cmwlth. 2003); Bixler v. State Ethics Commission, 847 A.2d 785, 788 (Pa. 
Cmwlth. 2004).2 

SUMMARY 

Therefore, applying this analysis to a proposed amendment to increase the 
existing grant by $500,000, the Commission should be able to unequivocally 
conclude that the award of a future grant to PHS or an amendment to an existing 
grant would not violate the provisions of the Act. 

2 The facts in Pulice do differ from the situation with the PHS grant in one 
significant respect. In Pulice, the alleged pecuniary benefit was directly to the 
son-in-law and his wife. In any award of the PHS grant, the direct pecuniary 
benefit accrues to PHS, not the Secretary's wife, who is only an employee. 
Therefore, the finding of no violation in Pulice would indicate that a finding of 
no violation would be even more compelling in the case of the PHS grant. 

REQUEST FOR EXPEDITION 

DCNR would like to move forward with an amendment to the grant or make 
grant monies available to another project before the end of spring. In addition, 
as part of its consideration of the nomination of Secretary DiBerardinis for 
reappointment, the Pennsylvania Senate has expressed an interest in knowing the 
Commission's opinion on this subject. Consequently, I respectfully ask that you 
expedite your consideration of this matter and render an opinion by May 3, 
2007. 

Sincerely, 

BARBARA ADAMS 
General Counsel 

cc: Honorable Michael DiBerardinis 
John J. Contino, Esquire 
Robin M. Hittie, Esquire 
Kimberly Hummel, Esquire 

COMMONWEALTH OF PENNSYLVANIA 
OFFICE OF GENERAL COUNSEL 
225 MAIN CAPITOL BUILDING 

HARRISBURG, PA 17120 
(717)787-2551 

GENERAL COUNSEL 

VIA HAND DELIVERY 
Honorable Louis W. Fryman 

April 26, 2007 

VIA UPS OVERNIGHT MAIL 
Louis W. Fryman 
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Chair 
State Ethics Commission 
309 Finance Bldg 
Harrisburg, PA 17120 

FOX ROTHSCHILD O'BRIEN & 
FRANKEL, LLP 

2000 Market Street, 10th Floor 
Philadelphia, PA 19103-3291 

Re: Expedited Request for Opinion of the Commission or Advice of Counsel 
- Secretary of Environmental Protection Kathleen A. McGinty 

Dear Mr. Fryman: 

Pursuant to Section 1107 of the Public Officials and Employee Ethics Act 
(Act), 65 Pa.C.S. § 1107, and 51 Pa. Code Chapter 13,1 hereby request from the 
State Ethics Commission (Commission) either an Opinion of the Commission 
or an Advice of Counsel (as the Commission might deem most appropriate and 
the most expeditious) regarding the requirements of the Act as they relate to 
Secretary of Environmental Protection Kathleen A. McGinty and respecting the 
matters described in this request. I make this request as the General Counsel of 
the Commonwealth of Pennsylvania (the employer of the Secretary of 
Environmental Protection) and as legal counsel to and on behalf of the Governor, 
the appointing authority for the Secretary of Environmental Protection. See 71 
P.S. § 67.1(d)(1). 

BACKGROUND 

Overview 

The Secretary of Environmental Protection (Secretary), a statutory office 
within the Executive Department of the Commonwealth, is the head of the 
Department of Environmental of Protection (DEP). 71 P.S. § 66. As head of 
DEP, the Secretary is required, "either personally, by deputy, or by the duly 
authorized agent or employe of the department,... [to] exercise the powers and 
perform the duties by law vested in and imposed upon the department." Id. The 
powers and duties of DEP are prescribed by a variety of statutes, regulations and 
other legal authority. The organization chart of DEP, approved by the Executive 
Board, is published at 4 Pa. Code § 9.1, at 9-29. The Secretary's office is located 
in the Rachel Carson State Office Building. 

Among its many powers and duties, DEP administers a variety of grant 
programs to assist businesses and individuals with environmental issues. Almost 
all are administered through a publicly noticed, competitive process that requires 
the submission of a grant application, its evaluation by DEP personnel and the 
ultimate decision to award or not award. After the award of a grant, the scope of 
work and amounts awarded may be, and often are, amended based on additional 
available monies and the need for additional activities. 

The DEP program at issue in this request to the Commission is established 
by the Environmental Stewardship and Watershed Protection Act, 27 Pa.C.S. §§ 
6101-19, and DEP's authority to make grants from the Environmental 
Stewardship Fund as authorized by 27 Pa.C.S. § 6105(b). The grant programs 
administered by DEP under the Environmental Stewardship and Watershed 
Protection Act are commonly referred to as the Growing Greener I and II 
Programs. 

DEP makes grants under these programs through an open and public process 
with prior public notice. The most recent notice appeared in the Pennsylvania 
Bulletin issued January 27, 2007. That DEP notice provided as follows: 

Watershed Restoration and Protection Grants and Flood Protection 
Grants Through the Growing Greener I and I I Programs; Request for 
Applications 

As part of the 2007 Department of Environmental Protection's (Department) 
Growing Greener I and II Programs, applications are now being accepted for 
watershed protection and restoration grants. Under 27 Pa.C.S. §§ 6101-6113 
(relating to Environmental Stewardship and Watershed Protection Act), the 
Department is authorized to allocate these grants to a variety of eligible 
applications including: counties, authorities and other municipalities; county 
conservation districts; watershed organizations recognized by the Department 
who promote local watershed conservation efforts, council of governments and 
other authorized organizations involved in the restorations and protection of the 
environment in this Commonwealth. Growing Greener II provides additional 
focus on capital improvement projects related to watershed protection, mine and 
abandoned mine remediation, and plugging of abandoned oil and gas wells. 

For the upcoming grant round, the Department will invest in projects that 
will ultimately protect and/or restore this Commonwealth's watersheds from 

impairment due to nonpoint source pollution. Special priority areas include: 
comprehensive watershed plan implementation; nutrient and sediment trading; 
and long-term operation, maintenance and repair of existing and future Growing 
Greener funded projects. 

Eligible projects could include reducing nonpoint source pollution in 
watersheds where streams are impaired; designing practices and activities that 
support water quality trading initiatives; integrating stormwater management and 
flood protection into watershed management; encouraging the beneficial use of 
abandoned mine pool water; and water conservation strategies and projects that 
will help reduce Total Maximum Daily Load pollutants. 

The deadline for submitting applications to the Department's Growing 
Greener Grants Center is April 13, 2007. Applications must be postmarked no 
later than April 13,2007. If hand delivered, the package must be received by the 
Center by 4:30 p.m. on April 13, 2007, at the address that follows. Late 
submissions will not be considered. 

Through the same application, applicants can apply for additional funding 
through the Department's Flood Protection Grant Program. Flood protection 
grants are for communities that operate and maintain State and Federal flood 
protection projects. 

To request or download an application or obtain more information 
concerning the Growing Greener Programs, visit the Growing Greener website 
at www.depweb.state.pa.us (DEP Keywords: "Growing Greener"). Persons can 
send e-mails to GrowingGreener@state.pa.us or contact the Center at (717) 705-
5400. Written requests should be addressed to DEP Grants Center, 15th Floor, 
Rachel Carson State Office Building, 400 Market Street, P. O. Box 8776, 
Harrisburg, PA 17105-8776. 

KATHLEEN A. MCGINTY, 
Secretary 
37 Pa. Bull. 475-76 (January 27,2007). DEP issued a news release at the same 
t i m e . S e e w w w . a h s . d e p . s t a t e , p a . u s / n e w s r e l e a s e s / 
default.asp?ID=4380&varOuervTvpe=Detail. 

DEP Grants to the Pennsylvania Environmental Council and Related 
Entity 

As noted, the vast majority of DEP grants and all Growing Greener 
Watershed Restoration and Protection Grants are awarded through a publicly 
noticed, competitive process that requires the submission of a grant application, 
evaluation by DEP personnel and a decision to award or not award a grant. 

One of the perennial DEP grantees under these DEP programs is the 
Pennsylvania Environmental Council ("PEC"). PEC is a nonprofit organization 
that promotes environmental progress in Pennsylvania through advocacy, 
education and project development. PEC has been a grant recipient for 
watershed restoration and mine reclamation projects through the Growing 
Greener Watershed Restoration and Protection Program ("Program"), as well as 
other projects. Between 1995 and 2002, DEP awarded to PEC grants totaling 
over four million dollars. Under the Rendell Administration, DEP has awarded 
$2,661,701 to PEC, $1,695,503 of which supports projects that also received 
funding from 1995-2002. 

Enterprising Environmental Solutions, Inc. (EESI), is an organization 
established and controlled by PEC. EESI has received from DEP grants totaling 
$509,440 under previous administrations and $ 120,414 under the current one. 
Additionally, during this Administration, PEC has also applied for grants 
totaling $4,926,400 that were not funded. 

Anticipated Factual Situation 

The Program, which is the basis for all grants historically made to EESI and 
most of the grants made to PEC, was initiated in 1999 and has continued at DEP 
since 2003 during the Rendell Administration and the tenure of Secretary 
McGinty. DEP anticipates that it will continue to fund existing and future 
projects through the Program. Also, DEP anticipates amending current grants for 
this program, as it does routinely. 

Like other potential applicants, PEC and EESI are likely to seek funds for 
projects under the Program, either as part of an award of a future grant or 
pursuant to an amendment to an existing grant. DEP anticipates that future grant 
rounds would follow the same process as prior grant rounds under this Program. 
Specifically, DEP anticipates that Program grants may be awarded for the 
continued development of a nutrient trading program for the Chesapeake Bay 
Watershed. One of DEP's priorities has been improving water quality in the 
Chesapeake Bay Watershed due to the Chesapeake 2000 Bay Agreement, which 

http://www.depweb.state.pa.us
mailto:GrowingGreener@state.pa.us
http://www.ahs.dep
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requires the Commonwealth to reduce its nutrient loading into the Chesapeake 
by 2010. 

DEP anticipates that Dr. Karl Hausker, the husband of Secretary McGinty, 
might be a "subgrantee" by PEC, EESI or other applicants to assist the grantee 
with the performance of its responsibilities under the grant. Because of his 
national reputation in environmental areas, it is reasonable that Dr. Hausker 
would be invited (as he has in the past) to enter into an Agreement for Services 
with PEC, EESI or another applicant to provide consulting services on this or 
other projects funded by the Program. 

Grant Process 

The grant process for the Program begins with a solicitation for applications. 
DEP announces a solicitation through its website, a press release, and the 
Pennsylvania Bulletin. Interested applicants (such as PEC and EESI) submit 
applications to the DEP Grants Center where they are logged. A DEP committee 
consisting of Regional Watershed Managers, Central Office Watershed 
Management staff. District Mining Office Watershed Managers, and Grants 
Center staff develop scoring criteria. Prior to scoring, the applications are 
distributed to other appropriate regional/mining/central office staff for secondary 
review and comment. Regional Watershed Managers, Central Office Watershed 
Management staff. District Mining Office Watershed Managers and other 
relevant program staff then score the applications based on the established 
criteria. After the applications are scored, regional, mining and central office 
personnel develop a priority listing for projects in their respective areas. 

Regional Watershed Managers and District Mining Office Watershed 
Managers, the Central Office Watershed Management staff, and the Deputy 
Secretary for Water Management then meet to consider the scored applications, 
along with the priority project lists, in order to prepare a recommended list for 
review by the Executive Deputy Secretary of Environmental Protection. The list 
is then reviewed and finalized at a meeting with the Secretary, Executive Deputy 
Secretary, the Deputy Secretary for Water Management, the Deputy Secretary for 
Administration, the Policy Director, the Grants Center Director and the 
Watershed Program Manager. If changes are made to the list, they are based on 
Departmental priorities, funding availability, legislative interest, and concerns 
for consistent statewide distribution. A contingency list is maintained for future 
awards if additional money should become available. Many grants are 
"matched"; and, if a recipient does not provide its matching funds, the award 
might be rescinded, freeing up additional funds. 

Awards to successful applicants are publicly announced and grant 
agreements executed. DEP makes grant agreements with successful applicants 
available to the public upon request. Also upon request, DEP makes available the 
names of unsuccessful applicants, the grant amounts that the applicants 
requested, and descriptions of the proposed projects. 

Secretary McGinty's Role in the DEP Grants Process 

Secretary McGinty is involved in setting overall priorities for the 
Department's grant programs. Like the agency heads who preceded her. Secretary 
McGinty is part of an established open and competitive process that applies to 
all Growing Greener Watershed Restoration and Protection agency grants. That 
process is designed to make awards through an open and competitive process, 
involving public solicitation and competitive review and evaluation based on 
pre-established criteria. 

The Secretary does not exercise sole decision-making authority when 
determining to which applicants a grant would be awarded. Rather, the Secretary 
reviews and approves a recommended list of proposed grant awards. Her 
involvement follows an initial approval of a recommended list by the Executive 
Deputy Secretary and the Deputy Secretary for the particular program area. In 
connection with this Program, that person is the Deputy Secretary for Water 
Management. 

Additional Facts 

• Secretary McGinty is not an officer, director or principal of any kind in her 
husband's business. 
• The Secretary has no supervisory or overall responsibility for the 
implementation or administration of any contract/grant or subgrant. These tasks 
are carried out by the staff of the Grants Center and the particular program (e.g.. 
Watershed Management) that is associated with the particular grant, under the 
supervision of their respective bureau directors and deputy secretaries. 

•The Secretary does not sign grant agreements. DEP's Deputy Secretary for 
Administration executes grant agreements on behalf of DEP. 
•DEP does not execute subgrants issued by grantees. 
•The deadline for grant applications for this year was April 13, 2007. DEP's 
Grants Center and DEP personnel since that date have been performing, and will 
continue to perform, the functions described above in connection with the 
evaluation and eventual award of grants. 

QUESTIONS PRESENTED 

(1) Considering the open and competitive process used by DEP in the award 
of grants under its Growing Greener Watershed Restoration and Protection Grant 
Program described herein and the fact that Secretary McGinty has no supervisory 
or overall responsibility for the implementation or administration of any grant 
or subgrant, would it be a violation of section 1103(f) of the Act for PEC, EESI 
or another grantee that has routinely sought and received such grant funding 
from DEP, to enter into an Agreement for Services with Dr. Karl Hausker (the 
husband of Secretary McGinty) under which Dr. Hausker (as a subgrantee) 
would provide consulting services necessary to assist the grantee with project 
development and otherwise to perform its responsibilities under the grant 
agreement? 

(2) If a subgrant of the type described in Question (1) would be legally 
permissible under section 1103(f) of the Act, would section 1103(a) of the Act 
permit Secretary McGinty to participate in the grant process as described herein 
if it were possible that Dr. Haukser [sic] might become a subgrantee of a 
successful grantee? 

SUGGESTED ANSWERS 

(1) An Agreement for Services between Dr. Haukser [sic] and a DEP 
grantee under the Growing Greener Watershed Restoration and Protection Grant 
Program (as described herein) would not be prohibited by section 1103(f) of the 
Act. 

(2) The limited participation by the Secretary of Environmental Protection 
in the Growing Greener Watershed Restoration and Protection Grant Program (as 
described herein) would not constitute an impermissible use of her office 
pursuant to Section 1103(a) of the Act. 

ANALYSIS 

Section 1103(a) of the Public Officials and Employee Ethics Act provides: 
"No public official or public employee shall engage in conduct that constitutes 
a conflict of interest." 65 Pa.C.S. § 1103(a). The Act defines "conflict or conflict 
of interest" as: 

Use by a public official or public employee of the authority of his office 
or employment or any confidential information received through his 
holding public office or employment for the private pecuniary benefit of 
himself, a member of his immediate family or a business with which he 
or a member of his immediate family is associated. The term does not 
include an action having a de minimis economic impact or which affects 
to the same degree a class consisting of the general public or a subclass 
consisting of an industry, occupation or other group which includes the 
public official or public employee, a member of his immediate family or 
a business with which he or a member of his immediate family is 
associated. 

65Pa.C.S. §1102. 

With respect to contracts, section 1103(f) of the Act provides: 

No public official or public employee or his spouse or child or any 
business in which the person or his spouse or child is associated shall 
enter into any contract valued at $500 or more with the governmental 
body with which the public official or public employee is associated or 
any subcontract valued at $500 or more with any person who has been 
awarded a contract with the governmental body with which the public 
official or public employee is associated, unless the contract has been 
awarded through an open and public process, including prior public 
notice and subsequent public disclosure of all proposals considered and 
contracts awarded. In such a case, the public official or public employee 
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shall not have any supervisory or overall responsibility for the 
implementation or administration of the contract. Any contract or 
subcontract made in violation of this subsection shall be voidable by a 
court of competent jurisdiction if the suit is commenced within 90 days 
of the making of the contract or subcontract. 

65 Pa.C.S. § 1103(f). 

A "contract" is defined as: 

An agreement or arrangement for the acquisition, use or disposal by the 
commonwealth or a political subdivision of consulting or other services 
or of supplies, materials, equipment, land or other personal or real 
property. The term shall not mean an agreement or arrangement between 
the state or political subdivision as one party and a public official or 
public employee as the other party, concerning his expense, 
reimbursement, salary, wage, retirement or other benefit, tenure or other 
matters in consideration of his current public employment with the 
commonwealth or a political subdivision. 

65Pa.C.S. §1102. 

Conflicts of Interest 

In participating in the Growing Greener Watershed Restoration and 
Protection Grant Program as described herein, the Secretary of Environmental 
Protection would not thereby be using the authority of her office or confidential 
information for the private pecuniary benefit of herself, a member of her 
immediate family, or a business with which she or a member of her immediate 
family is associated in the event that her husband were to become a subgrantee 
of a successful grant applicant. 

In interpreting the Act, Commonwealth Court has emphasized that "in order 
for a public official to violate Section 1103(a) [of the Act,]... the public official 
must 'use' his public office to obtain financial gain." McGuire v. State Ethics 
Comm'n, 657 A.2d 1346 (Pa. Commw. Ct. 1995). The court also "has held that 
'use' of public office requires action by a public official that in some way 
facilitates his receipt of compensation to which he is not entitled." Kraines v. 
State Ethics Comm'n, 805 A.2d 677 (Pa. Commw. Ct. 2002). In Kraines, 
Commonwealth Court found that a county controller had not "used" her position 
as a public official to the pecuniary benefit of her husband, a forensic 
pathologist, even though when issuing checks for county services to her 
husband, the controller had failed to review her husband's invoices for 
compliance with the county contract and the reimbursement amounts in fact 
were in excess of the amount permitted by the contract. Significant to the court's 
decision was a finding that the public official had no involvement in the county's 
decision to utilize the services of her husband. 

In the case of DEP's Growing Greener Watershed Restoration and Protection 
Grant Program, the Secretary is primarily involved in setting overall priorities for 
the Program. The Secretary is involved in the Department's decision to award 
grants to specific grantees only as part of a lengthy and complex process 
involving many other DEP officials and managers. The Secretary does not 
exercise sole decision-making authority in determining to which applicants a 
grant will be awarded; she does no more than review and approve a list of 
applicants recommended to her by others within DEP based on the process 
described above. Specifically, the Secretary does not become involved in the 
grant approval process until a list of recommended applicants has been reviewed 
and approved by the Executive Deputy Secretary of Environmental Protection 
and the Deputy Secretary for Water Management. 

The Act requires some affirmative act in furtherance of a conflict-the "use" 
of the public official's authority-for there to be a violation of section 1103(a) of 
the Act. Absent an intention by the Secretary to use the authority of her office 
to benefit her spouse, section 1103(a) of the Act is not implicated. Given the 
nature of the Secretary's involvement in the award of grants under the Program, 
there is little chance that the Secretary could be in a position to violate section 
1103(a) of the Act based on the possibility that her husband might become a 
subgrantee of a successful grant recipient. 

The Act also provides that the term "conflict of interest" does not include an 
action having a de minimis economic impact. 65 Pa.C.S. § 1102. The Act 
defines "de minimis economic impact" as "[a]n economic consequence which 
has an insignificant effect." Id. In Kraines, Commonwealth Court reversed the 
Commission in part due to a finding that "the payments received by [the public 
official's] husband had an insignificant adverse economic impact on the County 

and, therefore, should have been classified as de minimis." Id. at 682. The court 
pointed out that the husband was well qualified for the job for which he was 
contracted, and that the cost to the county was not large when compared to the 
cost that could have been anticipated. 

In Bixler v. State Ethics Comm'n, 847 A.2d 785 (Pa. Commw. Ct. 2004), 
Commonwealth Court again looked at the Act's de minimis exception. That case 
involved a township supervisor who had recommended sending township 
vehicles for repair to a garage in which the supervisor had a financial interest. 
In determining whether the benefit that the garage business actually attained as 
a consequence of the supervisor's action was de minimis under the Act, the court 
compared the net profit that the garage gained from the township's business 
($561.77) with both the total amount of paid work the garage did annually (gross 
sales in excess of $1.9 million), and the total expenditures and receipts of the 
township ($200,000). Based on this comparative assessment, the court held that 
the net profit received by the garage as a result of the supervisor's action "had an 
insignificant effect on both [the garage] and the Township and was therefore de 
minimis in nature." 

In the case of Dr. Hausker possibly becoming a subgrantee of a grantee under 
the Growing Greener Watershed Restoration and Protection Grant Program, it 
would be appropriate to compare the amount that Dr. Hausker would receive 
from the grant through a consulting contract with the total operating budget of 
the grantee, the amount of the grant made by DEP, and DEP's total budget. In 
2003, for example. Dr. Hausker received approximately $3,700 in Program funds 
through a contract with PEC. These funds were a small part of the grant of 
$291,102 that DEP had awarded to PEC. Moreover, both amounts were a very 
small portion of DEP's multimillion dollar annual budget. Following the analysis 
of the court in Bixler, a subgrant totaling no more than approximately $3,700 
(such as Dr. Hausker received under the PEC grant) had an insignificant 
economic effect on PEC and DEP and, therefore, certainly would be a de 
minimis amount under section 1103(a) of the Act. 

For these reasons, we believe that the Commission should conclude that 
Secretary McGinty may continue to participate in the Growing Greener 
Watershed Restoration and Protection Grant Program as described, 
notwithstanding the possibility that her husband might ultimately serve as a 
contracted consultant (i.e., subgrantee) to a grantee under the Program and 
receive as compensation for his work a small portion of the proceeds of the grant 
made by DEP. 

Prohibition on Contracts 

Section 1103(f) of the Act imposes restrictions on contracts with public 
agencies. That subsection provides: 

No public official or public employee or his spouse or child or any business 
in which the person or his spouse or child is associated shall enter into any 
contract valued at $500 or more with the governmental body with which the 
public official or public employee is associated or any subcontract valued at 
$500 or more with any person who has been awarded a contract with the 
governmental body with which the public official or public employee is 
associated, unless the contract has been awarded through an open and public 
process, including prior public notice and subsequent public disclosure of all 
proposals considered and contracts awarded. In such a case, the public official 
or public employee shall not have any supervisory or overall responsibility for 
the implementation or administration of the contract. Any contract or 
subcontract made in violation of this subsection shall be voidable by a court of 
competent jurisdiction if the suit is commenced within 90 days of the making of 
the contract or subcontract. 

65 Pa.C.S. § 1103(f). 

In the past. Dr. Hausker has entered into an Agreement for Services valued 
at more than $500 with PEC to serve as a consultant on a project funded by a 
grant awarded to PEC or EESI through the Growing Greener Watershed 
Restoration and Protection Grant Program. We anticipate that Dr. Hausker might 
again be asked by PEC, EESI or a similar organization to serve as a consultant 
to a grantee under the Program. 

Assuming that the grant to PEC were regarded under section 1103(f) as a 
"contract," then it would appear that Dr. Hausker could enter into the consulting 
agreement with a Program grantee only if (1) the grant was awarded through an 
"open and public process, including prior public notice and subsequent public 
disclosure of all proposals considered and contracts awarded;" and (2) the 
Secretary had no supervisory or overall responsibility for the implementation or 
administration of the contract. 
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Oven and public process 

DEP solicits applications for grants through a public process in which 
notices are published in the Pennsylvania Bulletin and DEP's website advertising 
the availability of grants, advising how applications, instructions and guidelines 
can be obtained, and setting the deadline for the submission of applications. DEP 
accepts applications from all qualified applicants and reviews and scores the 
applications through a competitive process, based on pre-established criteria. In 
accordance with DEP's Grants Management Policy, a package containing the 
recommendations and rankings are provided to the Secretary and members of 
DEP's senior staff, who make the final decisions on which grants will be 
approved. 

Though there is some discretion and flexibility inherent in the final stages of 
this process, the overall process is substantially "open and public" and, therefore, 
satisfies this part of the standard prescribed by section 1103(f) of the Act. The 
Commission has stated that the "open and public" standard is met when there is 
(1) prior public notice of the contracting opportunity, (2) sufficient time for an 
applicant to be able to prepare and present an application, (3) public disclosure 
of all applications considered, and (4) public disclosure of the contract. State 
Ethics Commission Opinion No. 96-008 (1996). All of these criteria are satisfied 
by the DEP grant process. 

Public disclosure 

DEP publicly announces grant awards and makes grant agreements with 
successful applicants available to the public upon request. Grant applications 
that do not result in awards are not considered public records under the Right-to-
Know Law and are not made available to the public in their entirety. However, 
DEP does, upon request, make available the names of unsuccessful applicants, 
the amounts that each applicant requested, and descriptions of the proposed 
projects. This policy complies with the standard for openness described by 
section 1103(f) of the Act. 

Supervision ofsrant 

The Secretary has no role, supervisory or otherwise, in the implementation 
or administration of grants. These tasks are carried out by the staff of the Grants 
Center and the program {e.g.. Watershed Management) that is associated with 
the particular grant, under the supervision of their respective bureau directors 
and deputy secretaries. 

Because the Growing Greener Watershed Restoration and Protection Grant 
Program policies and procedures satisfy the standards prescribed by section 
1103(f) of the Act, we believe that the Commission should conclude that section 
1103(f) of the Act would permit Dr. Karl Hausker (husband of Secretary 
McGinty) to be a subgrantee of a grantee of the Program. 

REQUEST FOR EXPEDITION 

As noted, the deadline for grant applications for the Growing Greener 
Watershed Restoration and Protection Grant Program was April 13,2007. DEP's 
Grants Center and other DEP personnel have already begun and are continuing 
to perform the review and analysis described in this letter that is necessary for 
DEP award grants under the Program. It is important that DEP understand 
definitively how the Public Official and Employee Ethics Act applies to this 
Program as it relates to the possible participation of Dr. Karl Hausker. In 
addition, as part of its consideration of the nomination of Secretary McGinty for 
reappointment, the Pennsylvania Senate has expressed an interest in knowing the 
Commission's opinion on this subject. Consequently, I respectfully ask that you 
expedite your consideration of this matter and render an opinion by May 3, 
2007. 

Sincerely, 

BARBARA ADAMS 
General Counsel 

cc: Honorable Kathleen A. McGinty 
John J. Contino, Esquire 
Robin M. Hittie, Esquire 
Susan Shinkman, Esquire 

OPINION OF THE COMMISSION 

Before: Louis W. Fryman, Chair 
John J. Bolger, Vice Chair 
Donald M. McCurdy 
Paul M. Henry 
Raquel K. Bergen 
Nicholas A. Colafella 
Reverend Scott Pilarz 

DATE DECIDED: 4/30/07 
DATE MAILED: 5/1/07 

07-010 

Honorable Barbara Adams 
General Counsel 
Commonwealth of Pennsylvania 
Office of General Counsel 
225 Main Capitol Building 
Harrisburg, PA 17120 

Re: DiBerardinis 

Dear General Counsel Adams: 

This Opinion is issued in response to your advisory request dated April 26, 
2007. 

I. ISSUE; 

Whether, pursuant to the Public Official and Employee Ethics Act ("Ethics 
Act"), 65 Pa.C.S. § 1101 et s e c , the Secretary of Conservation and Natural 
Resources would have a conflict of interest under Section 1103(a) of the Ethics 
Act with respect to a proposed grant from the Department of Conservation and 
Natural Resources to a non-profit organization by which the Secretary's wife is 
employed, and whether the restrictions of Section 1103(f) of the Ethics Act 
would apply as to the proposed grant. 

II. FACTUAL BASIS FOR DETERMINATION; 

As General Counsel of the Commonwealth of Pennsylvania, you request an 
advisory from this Commission with respect to Secretary of Conservation and 
Natural Resources Michael DiBerardinis. You note your legal standing to request 
this advisory both on behalf of the Commonwealth, as the employer of Secretary 
DiBerardinis, and on behalf of the Honorable Edward G. Rendell, Governor, as 
the appointing authority for the Secretary of Conservation and Natural 
Resources. You have submitted facts that may be fairly summarized as follows. 

The Secretary of Conservation and Natural Resources ("Secretary") is a 
statutory office within the Executive Department of the Commonwealth. The 
Secretary is the head of the Department of Conservation and Natural Resources 
("DCNR"). 71 P.S. § 66. You note that as head of DCNR, the Secretary is 
required, "either personally, by deputy, or by the duly authorized agent or 
employee of the department,... [to] exercise the powers and perform the duties 
by law vested in and imposed upon the department." Id. 

DCNR's Bureau of Recreation and Conservation ("Bureau") awards hundreds 
of grants each year to municipalities and non-profit organizations for a variety 
of projects. The Bureau publishes a manual each year that informs prospective 
grant applicants about the types of grants that are available, eligibility 
requirements for grantees, selection criteria for grant applications, and conditions 
placed on the use of grant funds. 

You state that staff members of the Bureau's regional offices are responsible 
for rating and ranking the grant applications submitted during each grant cycle 
based upon criteria established and published in the annual grants manual. The 
regional offices submit their recommendations for funding to the Bureau staff 
in the central office in Harrisburg for review. The central office staff checks the 
ratings for accuracy and overall consistency and submits the list of ranked 
projects and recommended funding to the Bureau Director for review. The 
Bureau Director, in turn, provides the list of grants to be funded to the Deputy 
Secretary for review. Before publicly announcing the grant awards, the list of 
grants is reviewed with the DCNR Secretary and is provided to the Governor's 
Office. 
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Pursuant to its mandate under the Conservation and Natural Resources Act, 
71 P.S. § 1340.101, to provide focused management of the Commonwealth's 
recreation, natural and river environments, DCNR awards grants known as 
"C2P2 grants" through its "Community Conservation Partnerships Program" 
("Program"). The Program is administered by six regional offices within the 
Bureau. You state that DCNR has the authority and receives funding to award 
these grants through a number of state statutes. DCNR also receives federal 
funding for grants. You state that DCNR makes grants under the Program 
through an open and competitive process with prior public notice. 

The Pennsylvania Horticultural Society ("PHS") has previously received 
funding from DCNR through a C2P2 grant. Specifically, in October 2003, 
during the open publicly announced application period, PHS submitted a grant 
application to DCNR for a C2P2 grant pursuant to the Program. The 
Southeastern Regional Office of the Bureau received 77 grant applications 
during this period, including the PHS application. The PHS application was for 
a tree cover project in Southeastern Pennsylvania. 

You state that the aforesaid PHS application was rated and ranked by the 
Bureau based upon the criteria published in the agency grants manual and used 
to evaluate all grants. You state that the PHS project received a very high rating 
because the project would address an important problem - the decline of tree 
cover in urban areas - as documented in a study completed in March 2003 by 
"American Forests," a national nonprofit citizen conservation organization. 

DCNR was able to fund the top 48 projects proposed in the Southeast Region 
during this grant cycle, including the PHS project. On the basis of its ranking, 
the PHS grant application was recommended by the Bureau's regional and 
central office staff and Bureau Director for funding. The Deputy Secretary 
concurred with this recommendation, as did the Secretary. 

DCNR awarded PHS an Environmental Stewardship grant in the amount of 
$500,000 for the tree cover program, which program is called "TreeVitalize." 
The initial award was subsequently supplemented by additional funds through 
amendments to the original grant agreement. Currently, a total of $1.5 million 
has been awarded through this grant to PHS. Other funding sources, including 
DEP, have also provided financial support to TreeVitalize. 

Over a four year period, the TreeVitalize public-private partnership has 
generated an estimated $8 million, including direct funding and in-kind services, 
to support planting 20,000 shade trees; restoring 1,000 acres of forests along 
streams and water protection areas; and training 2,000 citizens to plant and care 
for trees. 

PHS is a not-for-profit membership organization with an overall mission of 
"motivat[ing] people to improve the quality of life and create a sense of 
community through horticulture." (Adams Letter of April 26,2007, at 3 (quoting 
PHS web site)). PHS has 14,000 members and many volunteers and sponsors. 
It manages numerous programs, activities, and events. The revenue of PHS 
exceeds $20 million annually, and its assets total nearly $50 million. You 
estimate that during the three year period (2004-2006) in which DCNR provided 
grant funds to PHS, the total revenue and support received by PHS would have 
been in excess of $60 million, with $1.5 million or 2.5% provided by DCNR 
through the TreeVitalize grant. 

The Secretary's wife, Joan Reilly, has been employed by PHS for 
approximately nine years. Ms. Reilly is currently employed as one of 14 
managers within PHS. Specifically, she is one of the three directors of a PHS 
program called "Philadelphia Green," an urban greening program that supports 
the development and care of community gardens, neighborhood parks and high-
profile public green spaces in Philadelphia. Ms. Reilly is not a board member, 
official or principal of any kind in PHS. She does not have the authority to enter 
into contracts or grants on behalf of PHS. Philadelphia Green does not manage 
and has no direct involvement with the TreeVitalize program. 

You note that PHS previously received one other grant from DCNR, 
specifically a $50,000 grant to stabilize vacant lands on American Street 
Corridor in 2001. 

In 2006, DCNR held an open application period for C2P2 grants from May 
6 through September 29 and a supplemental open application period for planning 
and acquisition projects from October 2, 2006, through April 13, 2007. The 
Bureau conducted eight workshops and breakout sessions throughout the 
Commonwealth in May and June 2006 focusing on the C2P2 funding for 
recreation and conservation programs. 

PHS has submitted a request for an additional $500,000 in funding for the 
TreeVitalize project. You state that the request has been reviewed by Bureau 
staff and management and, because of the success of the TreeVitalize project to 
date, has been recommended for funding. However, DCNR has decided to not 
move forward with an amendment to the grant to provide this additional funding 
to PHS until an opinion or advice from this Commission has been received. 

You ask whether it would be a violation of Section 1103(f) of the Ethics Act 
for DCNR to provide an additional $500,000 in funding to PHS to continue 
work on the TreeVitalize project when PHS employs the Secretary's wife as a 
director in the unrelated PHS "Philadelphia Green" program. With respect to this 
question, you note the open and competitive process used by DCNR in the award 
of C2P2 grants under the Program. You also state that the Secretary has no 
supervisory or overall responsibility for the implementation or administration of 
any grant. 

You further ask whether Section 1103(a) of the Ethics Act would permit the 
Secretary to participate in the grant process as to the aforesaid PHS application 
for additional funding for the TreeVitalize project. 

It is your view that the additional grant funding to PHS would be permissible 
under Section 1103(f) of the Ethics Act and would not constitute a conflict of 
interest for the Secretary under Section 1103(a) of the Ethics Act. 

You state that if the grant is regarded as a contract for purposes of Section 
1103(f) of the Ethics Act, then PHS may enter into the grant if: (1) the grant is 
awarded through an open and public process, including prior public notice and 
subsequent public disclosure of all proposals considered and contracts awarded; 
and (2) the Secretary has no supervisory or overall responsibility for the 
implementation or administration of the contract. It is your view that the DCNR 
grant process meets the "open and public process" required by Section 1103(f) 
of the Ethics Act. You state that DCNR solicits applications for grants through 
a public process in which notices are published in the Pennsylvania Bulletin and 
the Department's website advertising the availability of grants, advising how 
applications, instructions and guidelines can be obtained, and setting the 
deadline for the submission of applications. You state that the Department 
accepts applications from all qualified applicants and reviews and scores the 
applications through a competitive process, based upon pre-established criteria. 
In accordance with DCNR policy for all DCNR grants, the appropriate Bureau 
Director provides the list of grants to be funded to the Deputy Secretary for 
review. Before publicly announcing the grant awards, the list of grants is 
reviewed with the DCNR Secretary and provided to the Governor's Office. 
DCNR publicly announces grant awards and makes grant agreements with 
successful applicants available to the public upon request. DCNR will, upon 
request, make available the names of unsuccessful applicants, the amounts 
applied for, and descriptions of the proposed projects. 

You further state that the Secretary has no role, supervisory or otherwise, in 
the implementation or administration of grants, including the PHS grant. These 
tasks are carried out by the staff of DCNR and the programs associated with the 
particular grant, under the supervision of the respective Bureau Directors and the 
Deputy Secretary. The Secretary reviews the award of all grants after they are 
recommended by Bureau staff, the Bureau Director and the Deputy Secretary. 
The Secretary does not sign the grants. 

As for Section 1103(a) of the Ethics Act, you assert that the established 
framework for the solicitation and approval of future grants or amendments to 
existing grants contains the appropriate checks and balances to ensure that the 
Secretary is not in a position to use the authority of his office to influence a 
particular award for the private pecuniary benefit of himself, his wife, or PHS. 
You contend that PHS as a non-profit organization will not realize any financial 
gain from an amendment nor will the Secretary or his wife realize any financial 
gain to which he or his wife are not already entitled. 

You contend that the potential prospective grant to PHS would have a de 
minimis economic impact, such that no conflict of interest would exist. You note 
that the Ethics Act defines the term "de minimis economic impact" as an 
"economic consequence which has an insignificant effect." 65 Pa.C.S. § 1102. 
You assert that the economic impact would be de minimis both as to PHS and 
as to the Secretary's wife, who has no responsibility for implementation of the 
TreeVitalize project, receives no direct compensation through the DCNR grant, 
and has not received any bonus, pay increase or other preferential treatment from 
PHS because of the grant. 

In support of your view that no conflict of interest would exist, you cite the 
following case law: Pulice v. State Ethics Commission, 713 A.2d 161 (Cmwlth. 
Ct. 1998), petition for allowance of appeal denied, 557 Pa. 642, 732 A.2d 
1211(1998); Bartholomew v. State Ethics Commission. 795 A.2d 1073 (Pa. 
Cmwlth. 2002): Kraines v. State Ethics Commission. 805 A.2d 677 (Pa. 
Cmwlth. 2002). You also cite Davies, Order 443, and Morris. Advice 84-618. 

By letter dated April 27, 2007, you were notified of the date, time and 
location of the public meeting at which your request would be considered. 

At the public meeting on April 30, 2007, Linda Barrett, Esquire, Deputy 
General Counsel, appeared on your behalf and offered commentary, some of 
which duplicated information in your prior written submissions. The material 
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portion of the supplemental information offered in Ms. Barrett's commentary at 
the meeting may be fairly summarized as follows. 

Ms. Barrett states that the procedures involving the solicitation, evaluation, 
and awarding of DCNR grant funds have been in place for many years. The 
Program disseminates monies to organizations pursuant to statutes aimed at 
targeting various environmental problems or concerns that have been identified 
by the Legislature. Ms. Barrett states that the priorities for DCNR under this 
grant program are to a large extent set by State and Federal priorities, which 
establish the funding sources. 

Ms. Barrett asks this Commission to keep in mind the intended outcome of 
the grant program, which is to promote continuing environmental stewardship 
benefiting the people of Pennsylvania as well as future generations. 

Ms. Barrett contends that spouses and children of many Commonwealth 
officials work for or are associated with businesses with which the 
Commonwealth needs to do business. Based upon that contention, Ms. Barrett 
argues that the Ethics Act does not preclude an award of a grant to a non-profit 
organization such as PHS with which a spouse of a public official is associated. 
Ms. Barrett asserts that such grant awards are permitted as long as the 
appropriate safeguards are in place. Ms. Barrett further asserts that such 
safeguards are in place in this instance. 

Ms. Barrett contends that there is no basis for concluding that the Secretary 
will abuse or has abused his influence in any way to ensure that PHS would be 
identified for possible funding, or that his spouse would receive a personal 
benefit to which she would not be entitled. Ms. Barrett states that Ms. Reilly, as 
an employee of PHS, receives her compensation regardless of whether a grant is 
awarded to PHS by DCNR. 

Ms. Barrett further contends that the requirements of Section 1103(f) of the 
Ethics Act are satisfied by the DCNR grant process. 

Ms. Barrett notes her belief that a particular organization such as a non-profit 
like PHS would not be prohibited from applying for a grant from DEP and/or 
DCNR, as long as the criteria for the particular grant proposal(s) under 
consideration would be met. 

III. DISCUSSION; 

It is initially noted that pursuant to Sections 1107(10) and 1107(11) of the 
Ethics Act, 65 Pa.C.S. §§ 1107(10), (11), advisories are issued to the requester 
based upon the facts that the requester has submitted. In issuing the advisory 
based upon the facts that the requester has submitted, this Commission does not 
engage in an independent investigation of the facts, nor does it speculate as to 
facts that have not been submitted. It is the burden of the requester to truthfully 
disclose all of the material facts relevant to the inquiry. 65 Pa.C.S. §§ 1107(10), 
(11). An advisory only affords a defense to the extent the requester has truthfully 
disclosed all of the material facts. 

It is further noted that, pursuant to Sections 1107(10) and (11) of the Ethics 
Act, 65 Pa.C.S. §§ 1107(10), (11), an opinion/advice may be given only as to 
prospective (future) conduct. To the extent you have inquired as to conduct that 
has already occurred, such past conduct may not be addressed in the context of 
an advisory opinion. However, to the extent you have inquired as to future 
conduct, your inquiry may and shall be addressed. 

The Secretary is a "public official" and an "executive-level State employee" 
as those terms are defined by the Ethics Act, and hence the Secretary is subject 
to the provisions of the Ethics Act. See, Confidential Opinion. 94-010. 

Pursuant to Section 1103(a) of the Ethics Act, a public official/public 
employee is prohibited from engaging in conduct that constitutes a conflict of 
interest: 

§ 1103. Restricted Activities 

(a) Conflict of interest-No public official or public employee shall 
engage in conduct that constitutes a conflict of interest. 

65 Pa. C.S. § 1103(a). 

The following terms pertaining to conflicts of interest are defined in the 
Ethics Act as follows: 

§ 1102. Definitions 

"Conflict" or "conflict of interest." Use by a public official or public 
employee of the authority of his office or employment or any confidential 
information received through his holding public office or employment 

for the private pecuniary benefit of himself, a member of his immediate 
family or a business with which he or a member of his immediate family 
is associated. The term does not include an action having a de minimis 
economic impact or which affects to the same degree a class consisting 
of the general public or a subclass consisting of an industry, occupation 
or other group which includes the public official or public employee, a 
member of his immediate family or a business with which he or a 
member of his immediate family is associated. 

"Authority of office or employment." The actual power provided by 
law, the exercise of which is necessary to the performance of duties and 
responsibilities unique to a particular public office or position of public 
employment. 

"Immediate family." A parent, spouse, child, brother or sister. 

"Business." Any corporation, partnership, sole proprietorship, firm, 
enterprise, franchise, association, organization, self-employed individual, 
holding company, joint stock company, receivership, trust or any legal 
entity organized for profit. 

"Business with which he is associated." Any business in which the 
person or a member of the person's immediate family is a director, 
officer, owner, employee or has a financial interest. 

65 Pa. C.S. §1102. 

Section 1103(a) of the Ethics Act prohibits a public official/public employee 
from using the authority of public office/employment or confidential information 
received by holding such a public position for the private pecuniary benefit of 
the public official/public employee himself, any member of his immediate 
family, or a business with which he or a member of his immediate family is 
associated. 

Section 1103(f) of the Ethics Act imposes certain restrictions as to 
contracting and subcontracting: 

§ 1103. Restricted activities 

(f) Contract-No public official or public employee or his spouse or 
child or any business in which the person or his spouse or child is 
associated shall enter into any contract valued at $500 or more with the 
governmental body with which the public official or public employee is 
associated or any subcontract valued at $500 or more with any person 
who has been awarded a contract with the governmental body with which 
the public official or public employee is associated, unless the contract 
has been awarded through an open and public process, including prior 
public notice and subsequent public disclosure of all proposals 
considered and contracts awarded. In such a case, the public official or 
public employee shall not have any supervisory or overall responsibility 
for the implementation or administration of the contract. Any contract or 
subcontract made in violation of this subsection shall be voidable by a 
court of competent jurisdiction if the suit is commenced within 90 days 
of the making of the contract or subcontract. 

65 Pa. C.S. § 1103(f). 

The Ethics Act defines the term "contract" as follows: 

§ 1102. Definitions 

"Contract." An agreement or arrangement for the acquisition, use or 
disposal by the Commonwealth or a political subdivision of consulting 
or other services or of supplies, materials, equipment, land or other 
personal or real property. The term shall not mean an agreement or 
arrangement between the State or political subdivision as one party and 
a public official or public employee as the other party, concerning his 
expense, reimbursement, salary, wage, retirement or other benefit, tenure 
or other matters in consideration of his current public employment with 
the Commonwealth or a political subdivision. 
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65Pa.C. S. §1102. 

Section 1103(f) of the Ethics Act provides in part that no public 
official/public employee or his spouse or child or business with which the public 
official/public employee or his spouse or child is associated may enter into a 
contract with his governmental body valued at five hundred dollars or more or 
any subcontract valued at five hundred dollars or more with any person who has 
been awarded a contract with the governmental body with which the public 
official/public employee is associated unless the contract is awarded through an 
open and public process including prior public notice and subsequent public 
disclosure. 

In applying the above provisions of the Ethics Act to the important questions 
that you have presented, we are guided by the following fundamental principles. 

Public office is a public trust. 65 Pa.C.S. § 1101.1(a). Insofar as public 
officials and public employees are concerned, the public trust is paramount over 
private interests. Hutchins, Order 1320; Mohr, Order 1293; Urtz, Order 1274; 
Billetdeaux, Order 1222; Summers, Order 1174; Kannebecken Opinion 92-010; 
Crisci, Opinion 89-013; see ajso, 1 Pa. C. S. § 1922. 

The Ethics Act is remedial legislation, and both the General Assembly and 
the Pennsylvania Supreme Court have declared that the Ethics Act is to be 
liberally construed to advance public trust in government. 

In promulgating the Ethics Act, the General Assembly declared that the 
people of the Commonwealth of Pennsylvania have the right to be assured that 
the financial interests of those who hold public office or who seek to hold public 
office do not conflict with the public trust, and that the Ethics Act is to be 
liberally construed to promote complete financial disclosure in accordance with 
the requirements of the Ethics Act: 

§ 1101.1. Purpose 

(a) DecIarations.-The Legislature hereby declares that public office is 
a public trust and that any effort to realize personal financial gain 
through public office other than compensation provided by law is a 
violation of that trust. In order to strengthen the faith and confidence of 
the people of this Commonwealth in their government, the Legislature 
further declares that the people have a right to be assured that the 
financial interests of holders of or nominees or candidates for public 
office do not conflict with the public trust. Because public confidence in 
government can best be sustained by assuring the people of the 
impartiality and honesty of public officials, this chapter shall be liberally 
construed to promote complete financial disclosure as specified in this 
chapter. Furthermore, it is recognized that clear guidelines are needed in 
order to guide public officials and employees in their actions. Thus, the 
General Assembly by this chapter intends to define as clearly as possible 
those areas which represent conflict with the public trust. 

65 Pa. C.S. §1101.1. 

Similarly, the Pennsylvania Supreme Court has declared that the Ethics Act, 
as remedial legislation, must be liberally construed, Maunus v. State Ethics 
Commission, 518 Pa. 592, 598, 544 A.2d 1324, 1327 (1988), and that "[t]he 
duty of government to establish and promote standards of the highest order is 
perhaps its most compelling obligation, in view of the public trust reposed within 
its auspices/'Ji, 518 Pa. 592, 600, 544 A.2d 1324,1328 (1988). 

With the above principles in mind, we shall apply the relevant provisions of 
the Ethics Act to your request. 

In applying Section 1103(a) of the Ethics Act to the submitted facts, we 
determine that the Secretary would have a conflict of interest with regard to the 
proposed DCNR grant to PHS, but that there is a means by which the Secretary 
would be able to avoid transgressing Section 1103(a) of the Ethics Act as to such 
grant. Our analysis is as follows. 

First, to the extent the Secretary would have official involvement as to the 
proposed PHS grant, such action would constitute a use of authority of office. 
As you have noted, as head of DCNR, the Secretary is statutorily required, 
"either personally, by deputy, or by the duly authorized agent or employee of the 
department,... [to] exercise the powers and perform the duties by law vested in 
and imposed upon the department." Id. Additionally, you have factually 
submitted that the DCNR grant process includes review by the Secretary of the 
award of all grants after they are recommended by Bureau staff, the Bureau 
Director and the Deputy Secretary. Thus, official action taken by the Secretary 
as to the proposed PHS grant from DCNR, including participation in the review 
or approval process, would constitute a use of the authority encompassed within 
the Secretary's official position. 

Further, we determine that the Secretary would have a conflict of interest as 
to participating in the review and/or approval of the proposed grant to PHS 
because the Secretary's wife is an employee of PHS. It is our view that PHS, a 
non-profit corporation, is a "business" as that term is defined in the Ethics Act, 
and that it is a business with which the Secretary's wife, as an employee, is 
associated. 

We note that we are aware of the recent ruling of the Pennsylvania Supreme 
Court in In re Nomination Petition of Carroll, 586 Pa. 624, 896 A.2d 566 (2006). 
In Carroll, in the narrow context of a challenge to a candidate's nomination 
petition, the Court reviewed the definition of the term "business" as set forth in 
the Ethics Act and questioned whether the definition would include or exclude 
non-profit organizations: 

§ 1102. Definitions 

"Business." Any corporation, partnership, sole proprietorship, firm, 
enterprise, franchise, association, organization, self-employed individual, 
holding company, joint stock company, receivership, trust or any legal 
entity organized for profit. 

65 Pa.C.S. § 1102. The Court noted that the "organized for profit" reference in 
the definition was subject to two possible interpretations-an interpretation that 
would construe the reference as modifying all preceding forms of business listed 
in the definition (such that only for-profit entities would qualify as "businesses") 
and another interpretation that would construe it as applying only to the last 
antecedent example (such that non-profit entities would qualify as "businesses"). 
Having apparently been erroneously informed that this Commission had no 
rulings as to whether non-profit entities would be considered "businesses" under 
the Ethics Act (See, Carroll, 586 Pa. 624, 633-634, 896 A.2d 566, 571 (2006)), 
the Court construed the definition narrowly, in the way most favorable to the 
candidate, and held that a candidate's omission from his Statement of Financial 
Interests of his presidency of a non-profit corporation from which he received no 
compensation was not a fatal defect to his nomination petition. The Court's 
decision in Carroll was based upon inaccurate information as to the status of this 
Commission's rulings and was also inconsistent with the Court's own prior 
mandate that the Ethics Act, as remedial legislation, must be liberally construed, 
Maunus v. State Ethics Commission. 518 Pa. 592, 598, 544 A.2d 1324, 1327 
(1988). 

Contrary to the inaccurate information that was apparently supplied to the 
Supreme Court in the Carroll case, this Commission has long held that a non
profit corporation is a "business" as that term is defined in the Ethics Act. In 
Soltis-Sparano, Order 1045 (decided in 1997) we specifically interpreted the 
language at the end of the definition of the term "business" and concluded that: 

The word "or" is disjunctive, and furthermore, the repeated use of the 
word "any" precludes any interpretation that the final phrase "legal entity 
organized for profit" modifies the initial word "corporation:" "Any 
corporation,... or any legal entity organized for profit." The clear and 
unambiguous language is that any corporation, including a non-profit 
corporation, is a "business." 

Soltis-Sparano, Order 1045, at 31. 

The following are additional decisions in which this Commission has held 
that a non-profit corporation is a "business" within the meaning of that term as 
defined by the Ethics Act: Confidential Opinion, 89-007 (decided in 1989); 
McConahv. Opinion 96-006 (decided in 1996); Maduka, Order 1277 (decided 
in 2003). All of these rulings are public documents that are available on the 
Commission's web site in a searchable electronic library and are also available 
in libraries throughout the Commonwealth. 

On its face, we do not read the Carroll case as having definitively decided the 
status of non-profits under the Ethics Act. Additionally, we note that challenges 
to candidate nomination petitions involve unique considerations, and at this 
time, there is no indication that the Supreme Court will extend its ruling in the 
Carroll case beyond the scope of election-related challenges. See, Kravetskv. 
Order 1420. 

The status of a non-profit organization as a "business" as that term is defined 
in the Ethics Act has significant and far-reaching implications beyond election-
related challenges, as is clearly evidenced by the instant matter. 

In the instant matter, the submitted facts establish that PHS is a not-for-profit 
membership organization. (Adams Letter of April 26, 2007. at 3). The term 
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"organization" is one of the categories of entities qualifying as a "business" 
under the Ethics Act definition. Because the phraseology at the end of the 
definition of the term "business," specifically, "or legal entity organized for 
profit," 65 Pa.C.S. § 1102 (emphasis added), does not modify the preceding 
terms in the definition such as "organization," we hold that PHS is a "business" 
as that term is defined by the Ethics Act. We further hold that PHS is a business 
with which the Secretary's wife, a member of the Secretary's immediate family, 
is associated. Ms. Reilly's status as an employee of PHS is sufficient to qualify 
PHS as a "business with which she is associated." 

The prospective grant to PHS would constitute a pecuniary benefit to PHS. 
This conclusion is based upon the fact that but for the proposed grant monies 
from DCNR, PHS would have $500,000 less available to perform the mission 
it has undertaken. Cf, Suroviec, Opinion 07-1003 (regarding the mission of an 
organization). The pecuniary benefit would be considered private because there 
is no authorization in law that would permit the Secretary of DCNR to 
participate in awarding grants to a non-profit organization employing his spouse. 

You assert that the economic impact would be de minimis both as to PHS 
and as to the Secretary's wife, who has no responsibility for implementation of 
the TreeVitalize project, receives no direct compensation through the DCNR 
grant, and has not received any bonus, pay increase or other preferential 
treatment from PHS because of the grant. We find that the prospective grant 
amount, $500,000, would not be de minimis. Obviously the amount is 
significant enough to PHS that it applied for the grant. It is also clear from the 
submitted facts that successful work by a grant recipient under an initial grant 
award advances the prospects of subsequent additional financial support from 
DCNR. The economic impact upon PHS would be sufficient to support a 
conflict of interest, and so we need not address any economic impact upon the 
Secretary's wife. 

The cases and Commission Order and Advice cited in support of your 
position as to conflict of interest do not alter our view in the instant matter. 

Having concluded that the Secretary would have a conflict of interest with 
regard to the proposed DCNR grant to PHS, you are advised that the Secretary 
would be required to abstain fully from matters pertaining to the grant or to grant 
applications of competitors for the Program grant monies. See, Pepper, Opinion 
87-008. 

Recently in Dobrowolski, Opinion 07-002, this Commission approved a 
"conflict of interest avoidance mechanism" for avoiding a conflict of interest, 
which could be applied in the instant matter. In Dobrowolski, the requester was 
an independent contractor who, through a business involving herself and certain 
immediate family members, provided limited van transportation services to a 
school district. The school district was interested in hiring Ms. Dobrowolski as 
an employee, specifically, a transportation coordinator/clerk. As proposed, the 
employment position would have included responsibilities as to both bus and 
van transportation providers. Ms. Dobrowolski was interested in the employment 
position, but she was also interested in continuing to contractually provide the 
limited van transportation services. We concluded that Section 1103(a) of the 
Ethics Act would not prohibit Ms. Dobrowolski from being employed as the 
school district's transportation coordinator/clerk under certain conditions, which 
included, inter alia, that her superiors in the school district would reallocate all 
matters and work involving van transportation services within the school district 
to persons who would not be subordinates within Ms. Dobrowolski's chain of 
command, and that there would be no means by which Ms. Dobrowolski could 
use the authority of the employment position or confidential information 
accessed as a result of being in that position for a prohibited private pecuniary 
benefit. 

You are similarly advised that there is a means by which the Secretary would 
be able to avoid transgressing Section 1103(a) of the Ethics Act as to the 
prospective grants that are in question. Specifically, the Governor could 
designate someone not within the Secretary's chain of command to perform the 
Secretary's role as to the prospective grants in question as well as the grant 
applications of competitors for the Program grant monies. Cf, Dobrowolski, 
supra; Pepper, supra. We note that the Secretary himself could not make such a 
designation. See, Confidential Opinion, 02-004 (holding that where there is no 
pre-existing conflict mechanism in place specifying how and by whom a public 
official's authority is to be exercised in the event of a conflict of interest, the 
public official's delegation of such authority to a subordinate would itself 
constitute a use of authority of office in contravention of Section 1103(a) of the 
Ethics Act). Under such a "conflict of interest avoidance mechanism," the 
Secretary would need to be removed/insulated from any involvement in the grant 
process in question as well as any access to confidential/non-public information 
involving the grant process, such as, for example, ratings, evaluations and 
recommendations by DCNR staff members involved in the grant process. 

Turning to Section 1103(f) of the Ethics Act, we have previously held that 
the restrictions of Section 1103(f) are applicable to a grant process involving a 
"contract" as that term is defined in the Ethics Act. See, Confidential Opinion, 
03-007; Confidential Opinion, 01-005. In the instant matter, the grant would be 
for the TreeVitalize project, which involves the planting of trees and the 
education of citizens about the care of trees and the environment. We conclude 
that such services would be services to the Commonwealth and would fall within 
the definition of contract under the Ethics Act. This conclusion is based upon the 
fact that DCNR is mandated under the Conservation and Natural Resources Act, 
71 P.S. § 1340.101, to provide focused management of the Commonwealth's 
recreation, natural and river environments, and the TreeVitalize program assists 
DCNR in achieving that mandate. 

Therefore, the restrictions of Section 1103(f) of the Ethics Act would apply 
as to the proposed grant to PHS. 

In reviewing the DCNR grant process as detailed in the submitted facts, we 
conclude that it would constitute an "open and public process, including prior 
public notice and subsequent public disclosure of all proposals considered and 
contracts awarded" as required by Section 1103(f) of the Ethics Act. The "prior 
public notice" component of the DCNR grant process is exemplary. The 
"subsequent public disclosure" component is adequate to satisfy the 
requirements of Section 1103(f) in light of the public announcement as to grant 
awards, the public availability upon request of grant agreements, and the public 
availability upon request of the relevant information as to unsuccessful grant 
applicants/applications. 

Section 1103(f) of the Ethics Act would require that the Secretary not have 
any supervisory or overall responsibility for the implementation or 
administration of the PHS grant contract. 

The propriety of the proposed conduct has only been addressed under the 
Ethics Act; the applicability of any other statute, code, ordinance, regulation or 
other code of conduct other than the Ethics Act has not been considered in that 
they do not involve an interpretation of the Ethics Act. Specifically not 
addressed herein is the applicability of the Governor's Code of Conduct. 

IV. CONCLUSION; 

Secretary of Conservation and Natural Resources Michael DiBerardinis 
("Secretary") is a "public official" and an "executive-level State employee" 
subject to the provisions of the Public Official and Employee Ethics Act ("Ethics 
Act"), 65 Pa.C.S. § 1101 et seq.. The Secretary's wife is a member of his 
immediate family. The Pennsylvania Horticultural Society ("PHS"), a not-for-
profit membership organization, is a "business" as that term is defined in the 
Ethics Act. The Secretary would have a conflict of interest under Section 1103(a) 
of the Ethics Act as to a proposed grant from the Department of Conservation 
and Natural Resources ("DCNR") to PHS because PHS employs the Secretary's 
wife. PHS is a business with which the Secretary's wife is associated. The 
Secretary would be required to abstain fully from matters pertaining to the 
proposed grant to PHS or to grant applications of competitors for the program 
grant monies. The Secretary would be able to avoid transgressing Section 
1103(a) of the Ethics Act as to the proposed grant if the Governor would 
designate someone not within the Secretary's chain of command to perform the 
Secretary's role as to the proposed PHS grant as well as the grant applications of 
competitors for the grant program grant monies. The Secretary himself could not 
make such a designation. Under such a "conflict of interest avoidance 
mechanism," the Secretary would need to be removed/insulated from any 
involvement in the grant process in question as well as any access to 
confidential/non-public information involving the grant process. The restrictions 
of Section 1103(f) of the Ethics Act would apply as to the proposed grant to 
PHS. The DCNR grant process as detailed in the submitted facts would 
constitute an "open and public process, including prior public notice and 
subsequent public disclosure of all proposals considered and contracts awarded" 
as required by Section 1103(f). Section 1103(f) would require that the Secretary 
not have any supervisory or overall responsibility for the implementation or 
administration of the PHS grant contract. 

The propriety of the proposed conduct has only been addressed under the 
Ethics Act. 

Pursuant to Section 1107(10) of the Ethics Act, the person who acts in good 
faith on this Opinion issued to him shall not be subject to criminal or civil 
penalties for so acting provided the material facts are as stated in the request. 

This letter is a public record and will be made available as such. 
Finally, a party may request the Commission to reconsider its Opinion. The 

reconsideration request must be received at this Commission within thirty days 
of the mailing date of this Opinion. The party requesting reconsideration must 
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include a detailed explanation of the reasons as to why reconsideration should 
be granted in conformity with 51 Pa. Code § 21.29(b). 

By the Commission, 

Louis W. Fryman 
Chair 

07-009 

OPINION OF THE COMMISSION 

Before: Louis W. Fryman, Chair 
John J. Bolger, Vice Chair 
Donald M. McCurdy 
Paul M. Henry 
Raquel K. Bergen 
Nicholas A. Colafella 
Reverend Scott Pilarz 

DATE DECIDED: 4/30/07 
DATE MAILED: 5/1/07 

Honorable Barbara Adams General Counsel 
Commonwealth of Pennsylvania 
Office of General Counsel 
225 Main Capitol Building 
Harrisburg, PA 17120 

Re: McGinty 

Dear General Counsel Adams: 

This Opinion is issued in response to your advisory request dated April 26,2007. 

I. ISSUE: 

Whether, pursuant to the Public Official and Employee Ethics Act ("Ethics 
Act"), 65 Pa.C.S. § 1101 et seq.., the Secretary of Environmental Protection 
would have a conflict of interest under Section 1103(a) of the Ethics Act with 
respect to prospective grants from the Department of Environmental Protection 
to a non-profit organization where it is anticipated that the Secretary's husband 
might contractually provide consulting services to the grant recipient relative to 
the grant, and whether the restrictions of Section 1103(f) of the Ethics Act would 
apply as to such prospective grants. 

II. FACTUAL BASIS FOR DETERMINATION; 

As General Counsel of the Commonwealth of Pennsylvania, you request an 
advisory from this Commission with respect to Secretary of Environmental 
Protection Kathleen A. McGinty. You note your legal standing to request this 
advisory both on behalf of the Commonwealth, as the employer of Secretary 
McGinty, and on behalf of the Honorable Edward G. Rendell, Governor, as the 
appointing authority for the Secretary of Environmental Protection. You have 
submitted facts that may be fairly summarized as follows. 

The Secretary of Environmental Protection ("Secretary") is a statutory office 
within the Executive Department of the Commonwealth. The Secretary is the 
head of the Department of Environmental Protection ("DEP"). 71 P.S. § 66. You 
note that as head of DEP, the Secretary is required, "either personally, by deputy, 
or by the duly authorized agent or employee of the department,... [to] exercise 
the powers and perform the duties by law vested in and imposed upon the 
department." Id. 

Among its many powers and duties, DEP administers a variety of grant 
programs to assist businesses and individuals with environmental issues. Almost 
all grants are administered through a publicly noticed, competitive process that 
requires the submission of a grant application, evaluation of the application by 
DEP personnel, and an ultimate decision whether to award a grant. After the 
award of a grant, the scope of work and amounts awarded may be, and often are, 
amended based on additional available monies and the need for additional 
activities. 

The Secretary is involved in setting overall priorities for DEP's grant 
programs. You state that the Secretary does not exercise sole decision-making 

authority when determining which applicants will be awarded grants. Rather, the 
Secretary reviews and approves a recommended list of proposed grant awards. 
Her involvement follows an initial approval of a recommended list by the 
Executive Deputy Secretary and the Deputy Secretary for the particular program 
area. Grant agreements are executed on behalf of DEP by its Deputy Secretary 
for Administration and are not signed by the Secretary. DEP does not execute 
subgrants issued by grantees. The Secretary has no supervisory or overall 
responsibility for the implementation or administration of any contract/grant or 
subgrant. These tasks are carried out by the staff of the Grants Center and the 
particular program that is associated with the particular grant, under the 
supervision of their respective bureau directors and deputy secretaries. 

The DEP program at issue in this advisory request, the Growing Greener 
Watershed Restoration and Protection Program ("Growing Greener Watershed 
Program"), was established by the Environmental Stewardship and Watershed 
Protection Act, 27 Pa.C.S. §§ 6101-6119, and DEP's authority to make grants 
from the Environmental Stewardship Fund pursuant to Section 6105(b) of the 
Environmental Stewardship and Watershed Protection Act, 27 Pa.C.S. § 
6105(b). The grant programs administered by DEP under the Environmental 
Stewardship and Watershed Protection Act are commonly referred to as the 
Growing Greener I and II Programs. You state that the vast majority of DEP 
grants and all Growing Greener Watershed Program Grants are awarded through 
a publicly noticed and competitive process involving public solicitation of 
applications and competitive review and evaluation of submitted applications 
based on pre-established criteria. 

The grant process for the Growing Greener Watershed Program begins with 
a solicitation for applications. DEP announces a solicitation via its website, a 
press release, and the Pennsylvania Bulletin. Applications are submitted to the 
DEP Grants Center where they are logged. A DEP committee consisting of 
Regional Watershed Managers, Central Office Watershed Management staff, 
District Mining Office Watershed Managers, and Grants Center staff develops 
scoring criteria. Prior to scoring, the applications are distributed to other 
appropriate Regional/Mining/Central Office staff for secondary review and 
comment. Regional Watershed Managers, Central Office Watershed 
Management staff. District Mining Office Watershed Managers and other 
relevant program staff then score the applications based on the established 
criteria. After the applications are scored, Regional, Mining and Central Office 
personnel develop a priority listing for projects in their respective areas. 

As the next step in the grant process. Regional Watershed Managers, District 
Mining Office Watershed Managers, the Central Office Watershed Management 
staff, and the Deputy Secretary for Water Management meet to consider the 
scored applications, along with the priority project lists, in order to prepare a 
recommended list for review by the Executive Deputy Secretary of DEP. The list 
is then reviewed and finalized at a meeting with the Secretary, Executive Deputy 
Secretary, the Deputy Secretary for Water Management, the Deputy Secretary for 
Administration, the Policy Director, the Grants Center Director, and the 
Watershed Program Manager. You state that if changes are made to the list, they 
are based on Departmental priorities, funding availability, legislative interest, 
and concerns for consistent statewide distribution. A contingency list is 
maintained for future awards if additional money should become available. 
Many grants are "matched," and if a recipient does not provide its matching 
funds, the award might be rescinded, thereby freeing up additional funds. 

Awards to successful applicants are publicly announced and grant 
agreements are executed. Upon request, DEP makes available to the public the 
names of unsuccessful applicants, grant agreements with successful applicants, 
the grant amounts requested by the applicants, and descriptions of the proposed 
projects. 

The Pennsylvania Environmental Council ("PEC") is one of the perennial 
recipients of grants under DEP programs. PEC is a nonprofit organization that 
promotes environmental progress in Pennsylvania through advocacy, education, 
and project development. PEC has received grants for projects, including 
watershed restoration and mine reclamation, through the Growing Greener 
Watershed Program. Between 1995 and 2002, DEP awarded to PEC grants 
totaling over $4,000,000. Under the Rendell Administration, DEP has awarded 
$2,661,701 to PEC, over half of which supports projects that also received 
funding from 1995-2002. During the current administration, PEC has also 
applied for grants totaling $4,926,400 that were not funded. 

Enterprising Environmental Solutions, Inc. ("EESI"), is an organization 
established and controlled by PEC. EESI has received grants from DEP totaling 
$509,440 under previous administrations and $120,414 under the current 
administration. 

The Growing Greener Watershed Program has historically been the source 
for all grants made to EESI and most of the grants made to PEC. Like other 
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potential applicants, PEC and EESI are likely to seek funds for projects under the 
Growing Greener Watershed Program, either as part of an award of a future grant 
or pursuant to an amendment to an existing grant. 

One of DEP's priorities has been improving water quality in the Chesapeake 
Bay Watershed due to the Chesapeake 2000 Bay Agreement, which requires the 
Commonwealth to reduce its nutrient loading into the Chesapeake Bay by 2010. 
DEP anticipates that future grant rounds under the Growing Greener Watershed 
Program would follow the same process as prior grant rounds and that grants 
might be awarded for the continued development of a nutrient trading program 
for the Chesapeake Bay Watershed. 

DEP anticipates that Dr. Karl Hausker, the spouse of Secretary McGinty, 
might be a "subgrantee" of PEC, EESI, or other applicants in order to assist the 
grantee with the performance of its responsibilities under the grant. In the past. 
Dr. Hausker has entered into an Agreement for Services valued at more than 
$500 with PEC to serve as a consultant on a project funded by a grant awarded 
to PEC or EESI through the Growing Greener Watershed Program. You state that 
because of his national reputation in environmental areas, it is reasonable that 
Dr. Hausker would be invited, as he has been in the past, to enter into an 
Agreement for Services with PEC, EESI or another applicant to provide 
consulting services on this or other projects funded by the Growing Greener 
Watershed Program. 

You state that Secretary McGinty is not an officer, director or principal of 
any kind in her spouse's business. You have not submitted any facts regarding 
such a business. 

The most recent notice with solicitation for applications for watershed 
protection and restoration grants under the Growing Greener Watershed Program 
was published in the Pennsylvania Bulletin issued January 27, 2007. The 
deadline for submitting applications to the Grants Center for these grants was 
April 13, 2007. You state that since that date, the Grants Center and DEP 
personnel have been performing the functions described above in connection 
with the evaluation and eventual award of grants and that performance of these 
functions will continue. 

You ask whether it would be a violation of Section 1103(f) of the Ethics Act 
for PEC, EESI, or another grantee that has routinely sought and received grant 
funding from DEP, to enter into an Agreement for Services with Dr. Hausker 
under which Dr. Hausker (as subgrantee) would serve as a consultant to the 
grantee regarding the grantee's performance of its responsibilities under the grant 
agreement. With respect to this question, you note the open and competitive 
process used by DEP in the award of grants under the Growing Greener 
Watershed Program. You also state that the Secretary has no supervisory or 
overall responsibility for the implementation or administration of any grant or 
subgrant. 

You further ask whether Section 1103(a) of the Ethics Act would permit the 
Secretary to participate in the process for an award of a grant under the Growing 
Greener Watershed Program if there would be a possibility that Dr. Hausker 
might become a subgrantee of a recipient of a grant under the Program. 

It is your view that an Agreement for Services between Dr. Hausker and a 
DEP grantee under the Growing Greener Watershed Program would be 
permissible under Section 1103(f) of the Ethics Act and that under the submitted 
facts, the Secretary's participation in the process for an award of a grant under 
the Growing Greener Watershed Program would not constitute a conflict of 
interest under Section 1103(a) of the Ethics Act. 

You state that if a grant under the Growing Greener Watershed Program is 
regarded as a contract for purposes of Section 1103(f) of the Ethics Act, then Dr. 
Hausker may enter into a consulting agreement with a Program grantee only if: 
(1) the grant is awarded through an open and public process, including prior 
public notice and subsequent public disclosure of all proposals considered and 
contracts awarded; and (2) the Secretary has no supervisory or overall 
responsibility for the implementation or administration of the contract. 

It is your view that the DEP grant process meets the "open and public 
process" required by Section 1103(f) of the Ethics Act. You state that DEP 
solicits applications for grants through a public process in which notices are 
published in the Pennsylvania Bulletin and DEP's website advertising the 
availability of grants, advising how applications, instructions and guidelines can 
be obtained, and setting the deadline for the submission of applications. You 
state that DEP accepts applications from all qualified applicants and reviews and 
scores the applications through a competitive process, based upon pre-
established criteria. In accordance with DEP's Grants Management Policy, a 
package containing the recommendations and rankings is provided to the 
Secretary and members of DEP's senior staff, who make the final decisions on 
which grants will be approved. DEP publicly announces grant awards and makes 
grant agreements with successful applicants available to the public upon request. 

You state that grant applications that do not result in awards are not considered 
public records under the Right-to-Know Law and are not made available to the 
public in their entirety. However, DEP will, upon request, make available the 
names of unsuccessful applicants, the amounts applied for, and descriptions of 
the proposed projects. 

You further state that the Secretary has no role, supervisory or otherwise, in 
the implementation or administration of grants. These tasks are carried out by the 
staff of DEP's Grants Center and the programs associated with the particular 
grant, under the supervision of the respective Bureau Directors and Deputy 
Secretaries. 

As for Section 1103(a) of the Ethics Act, you assert that given the nature of 
the Secretary's involvement in the award of grants under the Growing Greener 
Watershed Program, the Secretary would not be using the authority of her office 
for the private pecuniary benefit of herself, her spouse, or a business with which 
she or her spouse is associated. You state that the Secretary is involved in DEP's 
decision to award grants to specific grantees only as part of a lengthy and 
complex process involving many other DEP officials and managers. You state 
that the Secretary does not exercise sole decision-making authority in 
determining which applicants will receive grants, and that she does no more than 
review and approve a list of applicants recommended to her by others within 
DEP based upon the process described above. 

You assert that the Ethics Act requires some affirmative act in furtherance 
of a conflict. You further assert that absent an intention by the Secretary to use 
the authority of her office to benefit her spouse. Section 1103(a) of the Ethics 
Act is not implicated. You contend that given the nature of the Secretary's 
involvement in the award of grants under the Growing Greener Watershed 
Program, there is little chance that the Secretary could be in a position to violate 
Section 1103(a) of the Ethics Act based upon the possibility that her husband 
might become a subgrantee of a successful grant recipient. 

Finally, you contend that the amount Dr. Hausker would receive from a 
subcontract with a grantee would have a de minimis economic impact upon PEC 
and DEP, such that no conflict of interest would exist. You note that the Ethics 
Act defines the term "de minimis economic impact" as an "economic 
consequence which has an insignificant effect." 65 Pa.C.S. § 1102. In support 
of your position you note that in 2003, Dr. Hausker received approximately 
$3,700 in Program funds through a contract with PEC, and that these fimds were 
a part of the grant in the amount of $291,102 that DEP had awarded to PEC. 
You assert that both of the aforesaid amounts were a small portion of DEP's 
multimillion dollar annual budget. 

In support of your view that no conflict of interest would exist you cite the 
following case law: McGuire v. State Ethics Commission. 657 A.2d 1346 (Pa. 
Cmwlth. 1995); Kraines v. State Ethics Commission. 805 A.2d 677 (Pa. 
Cmwlth. 2002); and Bixler v. State Ethics Commission. 847 A.2d 785 (Pa. 
Cmwlth. 2004). 

By letter dated April 27, 2007, you were notified of the date, time and 
location of the public meeting at which your request would be considered. 

At the public meeting on April 30, 2007, Linda Barrett, Esquire, Deputy 
General Counsel, appeared on your behalf and offered commentary, some of 
which duplicated information in your prior written submissions. The material 
portion of the supplemental information offered in Ms. Barrett's commentary at 
the meeting may be fairly summarized as follows. 

Ms. Barrett states that the procedures involving the solicitation, evaluation, 
and awarding of DEP grant funds have been in place for many years. The 
Growing Greener Watershed Program disseminates monies to organizations 
pursuant to statutes aimed at targeting various environmental problems or 
concerns that have been identified by the Legislature. The Growing Greener 
Watershed Program is one of 30 grant programs administered by DEP. The 
Growing Greener Watershed Program seeks to restore watersheds and streams, 
reclaim mined lands, and remediate acid mine drainage. Ms. Barrett states that 
the priorities for DEP under this grant program are to a large extent set by State 
and Federal priorities, which establish the funding sources. 

Ms. Barrett states that the Secretary sets overall priorities consistent with the 
Administration's Directives or Legislative Directives. 

Ms. Barrett states that DEP has a very elaborate Grant Management Bureau 
or Division that sets the grant criteria within the context of the particular 
programs. The priorities of the criteria flow from the priorities set by the 
Secretary. 

The individuals involved in the grant process are subordinates of the 
Secretary. Ms. Barrett states that while the Secretary is the agency head, and the 
individuals involved in the grant process are her subordinates, the integrity of the 
process is that she does not involve herself in the process of scoring/evaluating 
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grant applications and that she would not have the authority to do so because 
that would undercut the entire process. 

Ms. Barrett states that the Secretary is not involved in scoring or identifying 
where grant applicants place on the lists compiled as a result of the evaluation 
process, but serves in a review capacity in connection with the grants that are 
identified. Ms. Barrett states that she does not believe it would be possible for 
the Secretary to have input at the earlier stages of the scoring process as opposed 
to the later review stage. 

The Secretary would have the authority to deny a grant to any particular 
grant applicant, even if the proposed grant award had been recommended by the 
staff to the Secretary. However, it is Ms. Barrett's understanding that the 
Secretary relies heavily on the managers and her Executive Deputy and other 
Deputy Secretaries who are in a position to accurately evaluate the grant. Ms. 
Barrett states that typically, where grants have not been awarded, it has been a 
collective decision by the group. 

Ms. Barrett states that sometimes decisions are made to not fund a particular 
grant. There is also a process for contingency planning and contingency awards. 

When a grantee requests additional grant monies through a grant amendment, 
the award is not automatic. New grant applicants might be reviewed under 
different criteria than "amending grantees," as the latter could be evaluated based 
upon past success and DEP could be moving in a different direction. 

Ms. Barrett states that PEC has historically sought both State and Federal 
monies to promote worthy environmental programs. Ms. Barrett asserts that the 
information before this Commission establishes that PEC is not dependent 
exclusively upon the grant monies at issue. 

Ms. Barrett states that improving the water quality in the Chesapeake Bay 
Watershed fulfills a very important and paramount obligation for Pennsylvania 
under the Chesapeake 2000 Bay Agreement, which requires the Commonwealth 
to reduce its nutrient loading in the Chesapeake Bay. She states that PEC has a 
track record of delivering high quality results with past grants. She asks this 
Commission to keep in mind the intended outcome of the grant program, which 
is to promote continuing environmental stewardship benefiting the people of 
Pennsylvania as well as future generations. 

Ms. Barrett contends that spouses and children of many Commonwealth 
officials work for or are associated with businesses with which the 
Commonwealth needs to do business. Based upon that contention, Ms. Barrett 
argues that the Ethics Act does not preclude an award of a grant or subgrant in 
excess of $500 to a non-profit organization such as PEC that engages in business 
relationships with a spouse of a public official such as the Secretary. Ms. Barrett 
asserts that such grant awards are permitted as long as the appropriate safeguards 
are in place. Ms. Barrett further asserts that such safeguards are in place in this 
instance. 

Ms. Barrett contends that there is no basis for concluding that the Secretary 
will abuse or has abused her influence in any way to ensure that the 
organization(s) in question would be identified for possible funding, or that her 
spouse would receive a personal benefit to which he would not be entitled. 

Ms. Barrett further contends that the requirements of Section 1103(f) of the 
Ethics Act are satisfied by the DEP grant process. 

III. DISCUSSION; 

It is initially noted that pursuant to Sections 1107(10) and 1107(11) of the 
Ethics Act, 65 Pa.C.S. §§ 1107(10), (11), advisories are issued to the requester 
based upon the facts that the requester has submitted. In issuing the advisory 
based upon the facts that the requester has submitted, this Commission does not 
engage in an independent investigation of the facts, nor does it speculate as to 
facts that have not been submitted. It is the burden of the requester to truthfully 
disclose all of the material facts relevant to the inquiry. 65 Pa.C.S. §§ 1107(10), 
(11). An advisory only affords a defense to the extent the requester has truthfully 
disclosed all of the material facts. In this regard, we note that you have 
referenced the Secretary's spouse's business, but you have not submitted any 
facts regarding such a business. References in this advisory Opinion as to 
restrictions or prohibitions that are based upon actual or anticipated involvement 
of the Secretary's spouse should be considered to apply equally to the extent such 
a business of the spouse might be involved. 

It is further noted that, pursuant to Sections 1107(10) and (11) of the Ethics 
Act, 65 Pa.C.S. §§ 1107(10), (11), an opinion/advice may be given only as to 
prospective (future) conduct. To the extent you have inquired as to conduct that 
has already occurred, such past conduct may not be addressed in the context of 
an advisory opinion. However, to the extent you have inquired as to future 
conduct, your inquiry may and shall be addressed. 

The Secretary is a "public official" and an "executive-level State employee" 
as those terms are defined by the Ethics Act, and hence the Secretary is subject 
to the provisions of the Ethics Act. See, Confidential Opinion. 94-010. 

Pursuant to Section 1103(a) of the Ethics Act, a public official/public 
employee is prohibited from engaging in conduct that constitutes a conflict of 
interest: 

§ 1103. Restricted Activities 

(a) Conflict of interest-No public official or public employee shall 
engage in conduct that constitutes a conflict of interest. 

65 Pa. C.S. § 1103(a). 

The following terms pertaining to conflicts of interest are defined in the 
Ethics Act as follows: 

§ 1102. Definitions 

"Conflict" or "conflict of interest." Use by a public official or public 
employee of the authority of his office or employment or any confidential 
information received through his holding public office or employment 
for the private pecuniary benefit of himself, a member of his immediate 
family or a business with which he or a member of his immediate family 
is associated. The term does not include an action having a de minimis 
economic impact or which affects to the same degree a class consisting 
of the general public or a subclass consisting of an industry, occupation 
or other group which includes the public official or public employee, a 
member of his immediate family or a business with which he or a 
member of his immediate family is associated. 

"Authority of office or employment." The actual power provided by 
law, the exercise of which is necessary to the performance of duties and 
responsibilities unique to a particular public office or position of public 
employment. 

"Immediate family." A parent, spouse, child, brother or sister. 

"Business." Any corporation, partnership, sole proprietorship, firm, 
enterprise, franchise, association, organization, self-employed individual, 
holding company, joint stock company, receivership, trust or any legal 
entity organized for profit. 
"Business with which he is associated." Any business in which the 
person or a member of the person's immediate family is a director, 
officer, owner, employee or has a financial interest. 

65 Pa. C.S. §1102. 

Section 1103(a) of the Ethics Act prohibits a public official/public employee 
from using the authority of public office/employment or confidential information 
received by holding such a public position for the private pecuniary benefit of 
the public official/public employee himself, any member of his immediate 
family, or a business with which he or a member of his immediate family is 
associated. 

Section 1103(f) of the Ethics Act imposes certain restrictions as to 
contracting and subcontracting: 

§ 1103. Restricted activities 

(1) Contract-No public official or public employee or his spouse or 
child or any business in which the person or his spouse or child is 
associated shall enter into any contract valued at $500 or more with the 
governmental body with which the public official or public employee is 
associated or any subcontract valued at $500 or more with any person 
who has been awarded a contract with the governmental body with which 
the public official or public employee is associated, unless the contract 
has been awarded through an open and public process, including prior 
public notice and subsequent public disclosure of all proposals 
considered and contracts awarded. In such a case, the public official or 
public employee shall not have any supervisory or overall responsibility 
for the implementation or administration of the contract. Any contract or 
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subcontract made in violation of this subsection shall be voidable by a 
court of competent jurisdiction if the suit is commenced within 90 days 
of the making of the contract or subcontract. 

65 Pa. C.S. § 1103(f). 

The Ethics Act defines the terms "contract" and "person" as follows: 

§ 1102. Definitions 

"Contract" An agreement or arrangement for the acquisition, use or 
disposal by the Commonwealth or a political subdivision of consulting 
or other services or of supplies, materials, equipment, land or other 
personal or real property. The term shall not mean an agreement or 
arrangement between the State or political subdivision as one party and 
a public official or public employee as the other party, concerning his 
expense, reimbursement, salary, wage, retirement or other benefit, tenure 
or other matters in consideration of his current public employment with 
the Commonwealth or a political subdivision. 

"Person." A business, governmental body, individual, corporation, 
union, association, firm, partnership, committee, club or other 
organization or group of persons. 

65 Pa. C.S. §1102. 

Section 1103(f) of the Ethics Act provides in part that no public 
official/public employee or his spouse or child or business with which the public 
official/public employee or his spouse or child is associated may enter into a 
contract with his governmental body valued at five hundred dollars or more or 
any subcontract valued at five hundred dollars or more with any person who has 
been awarded a contract with the governmental body with which the public 
official/public employee is associated unless the contract is awarded through an 
open and public process including prior public notice and subsequent public 
disclosure. 

In applying the above provisions of the Ethics Act to the important questions 
that you have presented, we are guided by the following fundamental principles. 

Public office is a public trust. 65 Pa.C.S. § 1101.1(a). Insofar as public 
officials and public employees are concerned, the public trust is paramount over 
private interests. Hutchins, Order 1320; Mohr, Order 1293; Urtz, Order 1274; 
Billctdeaux, Order 1222; Summers, Order 1174; Kannebecker, Opinion 92-010; 
Crisci, Opinion 89-013; see also, 1 Pa. C.S. § 1922. 

The Ethics Act is remedial legislation, and both the General Assembly and 
the Pennsylvania Supreme Court have declared that the Ethics Act is to be 
liberally construed to advance public trust in government. 

In promulgating the Ethics Act, the General Assembly declared that the 
people of the Commonwealth of Pennsylvania have the right to be assured that 
the financial interests of those who hold public office or who seek to hold public 
office do not conflict with the public trust, and that the Ethics Act is to be 
liberally construed to promote complete financial disclosure in accordance with 
the requirements of the Ethics Act: 

§ 1101.1. Purpose 

(a) DecIarations.-The Legislature hereby declares that public office is 
a public trust and that any effort to realize personal financial gain 
through public office other than compensation provided by law is a 
violation of that trust. In order to strengthen the faith and confidence of 
the people of this Commonwealth in their government, the Legislature 
further declares that the people have a right to be assured that the 
financial interests of holders of or nominees or candidates for public 
office do not conflict with the public trust. Because public confidence in 
government can best be sustained by assuring the people of the 
impartiality and honesty of public officials, this chapter shall be liberally 
construed to promote complete financial disclosure as specified in this 
chapter. Furthermore, it is recognized that clear guidelines are needed in 
order to guide public officials and employees in their actions. Thus, the 
General Assembly by this chapter intends to define as clearly as possible 
those areas which represent conflict with the public trust. 

65 Pa. C.S. § 1101.1. 

Similarly, the Pennsylvania Supreme Court has declared that the Ethics Act, 
as remedial legislation, must be liberally construed, Maunus v. State Ethics 
Commission, 518 Pa. 592, 598, 544 A.2d 1324, 1327 (1988), and that "[t]he 
duty of government to establish and promote standards of the highest order is 
perhaps its most compelling obligation, in view of the public trust reposed within 
its auspices." Id, 518 Pa. 592, 600, 544 A.2d 1324, 1328 (1988). 

With the above principles in mind, we shall apply the relevant provisions of 
the Ethics Act to your request. 

In applying Section 1103(a) of the Ethics Act to the submitted facts, we 
determine that the Secretary would have a conflict of interest with regard to 
prospective DEP grants to a non-profit organization where it is anticipated that 
the Secretary's husband might contractually provide consulting services to the 
grant recipient relative to the grant. However, there is a means by which the 
Secretary would be able to avoid transgressing Section 1103(a) of the Ethics Act 
as to such grants. Our analysis is as follows. 

To the extent the Secretary would have official involvement as to the 
prospective grants, such action would constitute a use of authority of office. As 
you have noted, as head of DEP, the Secretary is statutorily required, "either 
personally, by deputy, or by the duly authorized agent or employee of the 
department,... [to] exercise the powers and perform the duties by law vested in 
and imposed upon the department." Id. Additionally, you have factually 
submitted that the DEP grant process includes review and approval by the 
Secretary of a recommended list of proposed grant awards. Thus, official action 
taken by the Secretary as to the prospective grants in question, including 
participation in the review and approval process, would constitute a use of the 
authority encompassed within the Secretary's official position. 

The Secretary would have a conflict of interest as to participating in the 
review and/or approval of prospective grants to a non-profit organization where 
it would be known or reasonably anticipated that the Secretary's husband, an 
immediate family member of the Secretary, would provide consulting services 
to the grant recipient. In Amato, Opinion 89-002, this Commission held that a 
reasonable and legitimate anticipation of the development of a financial/business 
relationship will support a finding of a conflict of interest. In the instant matter, 
the basis for the conflict of interest would be that the Secretary would exercise 
authority over awarding grants to the grant applicants, and the grant applicants 
would decide whether to contract with the Secretary's spouse for related 
consulting services. Elisco, Opinion 00-003; and Confidential Ooinion. 05-004. 

In Elisco, Opinion 00-003, this Commission similarly held that where a city 
council member was an assistant principal and another city council member's 
spouse was a principal in a certain school district, both council members would 
have a conflict of interest with regard to voting to invest pension funds through 
an investment company and its sales representative who was a school director 
in that school district. 

In Confidential Opinion. 05-004, this Commission held that a school director 
would have a conflict of interest pursuant to Section 1103(a) of the Ethics Act 
in matters pertaining to the appointment/employment of a middle school 
principal for the school district when one of the candidates for the position 
exercised some administrative authority and influence over the school director 
as to the latter's employment as a teacher in a different school district. 

In the instant matter, the prospective grants would constitute a pecuniary 
benefit to the grant recipients. This conclusion is based upon the fact that but for 
the grant monies from DEP, the grant recipients would have less money available 
to perform the mission(s) undertaken. Cf, Suroviec, Opinion 07-1003 (regarding 
the mission of an organization). The Secretary's spouse would also receive a 
pecuniary benefit through the resulting "subgrant" (also referred to herein as a 
"subcontract"). The pecuniary benefit to the spouse would consist of 
compensation for services to the grant recipient under the subgrant/subcontract. 
The aforesaid pecuniary benefits would be considered private because there is 
no authorization in law that would permit the Secretary of DEP to participate in 
awarding grants to organizations contracting with her spouse. 

The Secretary would also have a conflict of interest in grant matters and 
other matters involving client(s) of her spouse, even if her spouse would not 
participate in providing services as to the particular matters before her. 
Kannebecker, supra: Elisco, supra; Confidential Opinion, 05-004, supra. 

Whenever such a conflict of interest would arise, the Secretary would be 
required to abstain fully from her role as to such matters, and in the event of 
grant applications, to also abstain fully as to grant applications of competitors 
for the Growing Greener Watershed Program grant monies. See, Pepper, Opinion 
87-008. 
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We reject your arguments that no conflict of interest would exist under the 
submitted facts. 

You assert that the Ethics Act requires some affirmative act in furtherance 
of a conflict. You are advised that the Secretary's participation in the review and 
approval of grants would constitute an affirmative act. 

You assert that absent an intention by the Secretary to use the authority of 
her office to benefit her spouse. Section 1103(a) of the Ethics Act is not 
implicated. You are advised that to the contrary, intent is not a requisite element 
for a violation of Section 1103(a) of the Ethics Act See, e^., Yocabet v. State 
Ethics Commission, 531 A.2d 536 (Pa. Cmwlth. 1987) 

You contend that given the nature of the Secretary's involvement in the 
award of grants under the Growing Greener Watershed Program, there is little 
chance that the Secretary could be in a position to violate Section 1103(a) of the 
Ethics Act based upon the possibility that her husband might become a 
subgrantee of a successful grant recipient. Your assertion conflicts with your 
factual submissions that DEP anticipates that Dr. Hausker might again be a 
"subgrantee" of PEC, EESI or other grant applicants under the Growing Greener 
Watershed Program, given Dr. Hausker's national reputation and the fact that he 
has provided services as a subgrantee in the past. (Advisory request letter of 
General Counsel of April 26,2007, at 4, 10). 

Finally, you contend that the amount that a grantee would receive from DEP 
would have a de minimis economic impact upon DEP, and the amount that Dr. 
Hausker would receive from a subcontract with a grantee would have a de 
minimis economic impact upon both the grantee and DEP, such that no conflict 
of interest would exist. You note that the Ethics Act defines the term "de 
minimis economic impact" as an "economic consequence which has an 
insignificant effect." 65 Pa.C.S. § 1102. In support of your position you note that 
in 2003, Dr. Hausker received approximately $3,700 in Program funds through 
a contract with PEC, and that these funds were a small part of the grant in the 
amount of $291,102 that DEP had awarded to PEC. You assert that both of the 
aforesaid amounts were a very small portion of DEP's multimillion dollar annual 
budget. 

You have not supplied the amounts of the DEP grant requests that are in 
question. Nevertheless, we conclude that the amounts would be significant 
enough to motivate the applicants to apply for the grants. Based upon the 
submitted facts, there is no basis to conclude that the grants would have a de 
minimis economic impact upon the grant applicants or the Secretary's spouse. 
As to both, we would note that under the submitted facts, the economic impact 
could not be viewed in isolation as to one particular grant award or one 
particular subgrant/subcontract. It is clear from the submitted facts that 
successful work by a grant recipient under an initial grant award advances the 
prospects of subsequent additional financial support from DEP, either through 
one or more grant amendments or additional projects. Likewise, successful work 
by a nationally known expert in environmental areas through a 
subgrant/subcontract would be likely to lead to additional consulting 
opportunities. 

As for the economic impact upon DEP, such is not controlling. We are aware 
of the Kraines case, but the instant matter is distinguishable from Kraines. The 
Kraines case involved a cost savings to the political subdivision involved. There 
is no indication that the use of grantees contracting with the Secretary's spouse 
would result in savings to the Commonwealth. Furthermore, Kraines conflicts 
with another Commonwealth Court decision that applied the same de minimis 
economic impact exception based upon its impact upon the public 
officials/employees whose conduct was in question, not the impact upon the 
governmental body. Salem Township Municipal Authority v. Township of 
Salem, 820 A.2d 888 (Pa. Cmwlth. 2003). 

The cases cited in support of your position as to conflict of interest do not 
alter our view in the instant matter. 

Recently in Dobrowolski, Opinion 07-002, this Commission approved a 
"conflict of interest avoidance mechanism" for avoiding a conflict of interest, 
which could be applied in the instant matter. In Dobrowolski, the requester was 
an independent contractor who, through a business involving herself and certain 
immediate family members, provided limited van transportation services to a 
school district. The school district was interested in hiring Ms. Dobrowolski as 
an employee, specifically, a transportation coordinator/clerk. As proposed, the 
employment position would have included responsibilities as to both bus and 
van transportation providers. Ms. Dobrowolski was interested in the employment 
position, but she was also interested in continuing to contractually provide the 
limited van transportation services. We concluded that Section 1103(a) of the 
Ethics Act would not prohibit Ms. Dobrowolski from being employed as the 
school district's transportation coordinator/clerk under certain conditions, which 
included, inter alia, that her superiors in the school district would reallocate all 

matters and work involving van transportation services within the school district 
to persons who would not be subordinates within Ms. Dobrowolski's chain of 
command, and that there would be no means by which Ms. Dobrowolski could 
use the authority of the employment position or confidential information 
accessed as a result of being in that position for a prohibited private pecuniary 
benefit. 

You are similarly advised that there is a means by which the Secretary would 
be able to avoid transgressing Section 1103(a) of the Ethics Act as to the 
prospective grants that are in question. Specifically, the Governor could 
designate someone not within the Secretary's chain of command to perform the 
Secretary's role as to the prospective grants in question, as well as the grant 
applications of competitors for the Growing Greener Watershed Program grant 
monies. Cf, Dobrowolski, supra; Pepper, supra. We note that the Secretary 
herself could not make such a designation. See, Confidential Opinion, 02-004 
(holding that where there is no pre-existing conflict mechanism in place 
specifying how and by whom a public official's authority is to be exercised in the 
event of a conflict of interest, the public official's delegation of such authority 
to a subordinate would itself constitute a use of authority of office in 
contravention of Section 1103(a) of the Ethics Act). Under such a "conflict of 
interest avoidance mechanism," the Secretary would need to be 
removed/insulated from any involvement in the grant process in question, as well 
as any access to confidential/non-public information involving the grant process, 
such as, for example, ratings, evaluations and recommendations by DEP staff 
members involved in the grant process. 

Turning to Section 1103(f) of the Ethics Act, we have previously held that 
the restrictions of Section 1103(f) are applicable to a grant process involving a 
"contract" as that term is defined in the Ethics Act. See, Confidential Opinion, 
03-007; Confidential Opinion, 01-005. In the instant matter, prospective grants 
are anticipated to include funding for the continued development of a nutrient 
trading program for the Chesapeake Bay Watershed, relative to the 
Commonwealth's obligations under the Chesapeake 2000 Bay Agreement. Future 
grant monies could also include watershed/stream restoration and projects 
involving mine reclamation or remediation of acid mine drainage. We conclude 
that such services would be agreements or arrangements for services to the 
Commonwealth and would fall within the definition of contract under the Ethics 
Act. Additionally, grant recipients would qualify as "persons" under the very 
broad definition of that term as set forth in the Ethics Act and above. 

Therefore, for DEP grants involving services to the Commonwealth and as 
to which the Secretary's spouse would receive a subcontract valued at $500 or 
more, the restrictions of Section 1103(f) of the Ethics Act would apply. 

In reviewing the DEP grant process as detailed in the submitted facts, we 
conclude that it would constitute an "open and public process, including prior 
public notice and subsequent public disclosure of all proposals considered and 
contracts awarded" as required by Section 1103(f) of the Ethics Act. The "prior 
public notice" component of the DEP grant process is exemplary. The 
"subsequent public disclosure" component is adequate to satisfy the 
requirements of Section 1103(f) in light of the public announcement as to grant 
awards, the public availability upon request of grant agreements, and the public 
availability upon request of the relevant information as to unsuccessful grant 
applicants/applications. 

Section 1103(f) would require that the Secretary not have any supervisory or 
overall responsibility for the implementation or administration of DEP grants for 
which the Secretary's spouse would receive a subcontract valued at $500 or 
more. 

The propriety of the proposed conduct has only been addressed under the 
Ethics Act; the applicability of any other statute, code, ordinance, regulation or 
other code of conduct other than the Ethics Act has not been considered in that 
they do not involve an interpretation of the Ethics Act. Specifically not 
addressed herein is the applicability of the Governor's Code of Conduct. 

IV. CONCLUSION; 

Secretary of Environmental Protection Kathleen A. McGinty ("Secretary") 
is a "public official" and an "executive-level State employee" subject to the 
provisions of the Public Official and Employee Ethics Act ("Ethics Act"), 65 
Pa.C.S. § 1101 et seq.. The Secretary's husband is a member of her immediate 
family. The Secretary would have a conflict of interest under Section 1103(a) of 
the Ethics Act with regard to prospective Department of Environmental 
Protection ("DEP") grants to a non-profit organization where it is anticipated that 
the Secretary's husband might contractually provide consulting services to the 
grant recipient relative to the grant. The Secretary would also have a conflict of 
interest in grant matters and other matters involving client(s) of her spouse, even 
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if her spouse does not participate in providing services as to the particular 
matters before her. Whenever such a conflict of interest would arise, the 
Secretary would be required to abstain fully from such matters, and in the event 
of grant applications, to also abstain fully as to grant applications of competitors 
for the program grant monies. The Secretary would be able to avoid 
transgressing Section 1103(a) of the Ethics Act as to the aforesaid prospective 
grants if the Governor would designate someone not within the Secretary's chain 
of command to perform the Secretary's role as to the prospective grants as well 
as the grant applications of competitors for the grant program grant monies. The 
Secretary herself could not make such a designation. Under such a "conflict of 
interest avoidance mechanism," the Secretary would need to be 
removed/insulated from any involvement in the grant process in question as well 
as any access to confidential/non-public information involving the grant process. 
For DEP grants involving services to the Commonwealth and as to which the 
Secretary's spouse would receive a subcontract valued at $500 or more, the 
restrictions of Section 1103(f) of the Ethics Act would apply The DEP grant 
process as outlined in the submitted facts would constitute an "open and public 
process, including prior public notice and subsequent public disclosure of all 
proposals considered and contracts awarded" as is required by Section 1103(f). 
Section 1103(f) would require that the Secretary not have any supervisory or 
overall responsibility for the implementation or administration of grant contracts 
involving services to the Commonwealth where the Secretary's spouse would 
receive a related subcontract valued at $500 or more. 

The propriety of the proposed conduct has only been addressed under the 
Ethics Act. 

Pursuant to Section 1107(10) of the Ethics Act, the person who acts in good 
faith on this Opinion issued to him shall not be subject to criminal or civil 
penalties for so acting provided the material facts are as stated in the request. 

This letter is a public record and will be made available as such. 
Finally, a party may request the Commission to reconsider its Opinion. The 

reconsideration request must be received at this Commission within thirty days 
of the mailing date of this Opinion. The party requesting reconsideration must 
include a detailed explanation of the reasons as to why reconsideration should 
be granted in conformity with 51 Pa. Code § 21.29(b). 

By the Commission, 

Louis W. Fryman 
Chair 

Pennsylvania Department of Conservation and Natural Resources 
Rachel Carson State Office Building 

P.O. Box 8767 
Harrisburg, PA17105-8767 

Office of the Secretary May 3, 2007 
717-772-9084 
FAX 717-705-2832 

The Honorable Dominic Pileggi 
Senate of Pennsylvania 
350 Main Capitol Building 
Harrisburg, PA 17120 

The Honorable Robert J. Mellow 
Senate of Pennsylvania 
535 Main Capitol Building 
Harrisburg, PA 17120 

Dear Senator Pileggi and Senator Mellow: 

Thank you for agreeing to put my confirmation to a second term as Secretary 
of the Department of Conservation and Natural Resources up for a vote on May 
8. As requested, the Governor's General Counsel sought, and received, an 
advisory opinion of the State Ethics Commission regarding future award of 
certain grants by my department. I am sure your Counsel has reviewed the 
advisory opinion and briefed you regarding the matter. 

Rest assured that I will work with my Counsel to institute a method to avoid 
conflicts of interest to address the concerns the Commission identified in its 

opinion. I look forward to working together with you as we serve the citizens of 
the Commonwealth. 

Sincerely, 

MICHAEL DiBERARDINIS 
Secretary 

Pennsylvania Department of Environmental Protection 
Rachel Carson State Office Building 

P.O. Box 2063 
Harrisburg, PA 17105-2063 

Office of the Secretary May 3,2007 
717-787-2814 

The Honorable Dominic F. Pileggi 
Senate of Pennsylvania 
Senate Post Office Box 203009 
Harrisburg, PA 17120-3009 

Dear Senator Pileggi: 

Thank you for agreeing to put my confirmation to a second term as Secretary 
of the Department of Environmental Protection up for a vote on May 8. As 
requested, the General Counsel sought, and received, an advisory opinion of the 
State Ethics Commission regarding future award of certain grants by my 
Department. I am sure your Counsel has reviewed the advisory opinion and 
briefed you regarding the matter. 

Rest assured that I will work with my Counsel to institute a method to avoid 
conflicts of interest to address the concerns the Commission identified in its 
opinion. I look forward to working together with you as we serve the citizens of 
the Commonwealth. 

Sincerely, 

KATHLEEN A. McGINTY, Secretary 
Department of Environmental 
Protection 

LEGISLATIVE LEAVE CANCELLED 

The PRESIDENT. Senator Piccola has returned, and his 
temporary Capitol leave is cancelled. 

And the question recurring, 
Will the Senate advise and consent to the nomination? 

The yeas and nays were required by Senator ROBBINS and 
were as follows, viz: 

YEA.44 

Armstrong 
Boscola 
Browne 
Brubaker 
Corman 
Costa 
Dinniman 
Earll 
Erickson 
Ferlo 
Fontana 

Fumo 
Gordner 
Greenleaf 
Hughes 
Kasunic 
Kitchen 
LaValle 
Madigan 
Mcllhinney 
Mellow 
Musto 

O'Pake 
Orie 
Pileggi 
Pippy 
Punt 
Rafferty 
Regola 
Rhoades 
Robbins 
Scamati 
Stack 

Stout 
Tartaglione 
Tomlinson 
Vance 
Waugh 
White, Donald 
White, Mary Jo 
Williams, Anthony H. 
Williams, Constance 
Wonderling 
Wozniak 
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Eichelberger Folmer 

NAY-4 

Piccola Washington 

A constitutional majority of all the Senators having voted 
"aye," the question was determined in the affirmative. 

Ordered, That the Governor be informed accordingly. 

EXECUTIVE SESSION RISES 

Senator ROBBINS. Madam President, I move that the 
Executive Session do now rise. 

The motion was agreed to by voice vote. 

GUESTS O F SENATOR ANTHONY WILLIAMS 
PRESENTED TO THE SENATE 

The PRESIDENT. The Chair recognizes the gentleman from 
Philadelphia, Senator Anthony Williams. 

Senator A.H. WILLIAMS. Madam President, I want to make 
sure we are on our best behavior today because I am honored to 
have the parents, teachers, and students from one of the best 
schools in Pennsylvania, Penn Alexander Elementary School. I 
ask that they please stand, and that we greet them with a warm 
round of applause. 

The PRESIDENT. Will the parents, teachers, and students 
from Penn Alexander Elementary School please rise. Welcome. 

(Applause.) 

CALENDAR 

THIRD CONSIDERATION CALENDAR 

BILL OVER IN ORDER 

SB 34 — Without objection, the bill was passed over in its 
order at the request of Senator PILEGGI. 

BILLS ON THIRD CONSIDERATION 
AND FINAL PASSAGE 

SB 431 (Pr. No. 162) - The Senate proceeded to 
consideration of the bill, entitled: 

An Act authorizing the release of Project 70 restrictions on certain 
lands owned by the Commonwealth of Pennsylvania, Pennsylvania 
Game Commission, being conveyed by the Pennsylvania Game 
Commission in return for the imposition of Project 70 restrictions on 
certain lands being conveyed to the Commonwealth of Pennsylvania, 
solely for the use of the Pennsylvania Game Commission in Adams 
County. 

Considered the third time and agreed to, 

On the question, 
Shall the bill pass finally? 

The yeas and nays were taken agreeably to the provisions of 
the Constitution and were as follows, viz: 

YEA-48 

Armstrong 
Boscola 
Browne 
Brubaker 
Corman 
Costa 
Dinniman 
Earll 
Eichelberger 
Erickson 
Ferlo 
Folmer 

Fontana 
Fumo 
Gordner 
Greenleaf 
Hughes 
Kasunic 
Kitchen 
LaValle 
Madigan 
Mcllhinney 
Mellow 
Musto 

O'Pake 
Orie 
Piccola 
Pileggi 
Pippy 
Punt 
Rafferty 
Regola 
Rhoades 
Robbins 
Scamati 
Stack 

Stout 
Tartaglione 
Tomlinson 
Vance 
Washington 
Waugh 
White, Donald 
White, Mary Jo 
Williams, Anthony H. 
Williams, Constance 
Wonderling 
Wozniak 

NAY-0 

A constitutional majority of all the Senators having voted 
"aye," the question was determined in the affirmative. 

Ordered, That the Secretary of the Senate present said bill to 
the House of Representatives for concurrence. 

SB 537 (Pr. No. 982) - The Senate proceeded to 
consideration of the bill, entitled: 

An Act amending Title 18 (Crimes and Offenses) of the 
Pennsylvania Consolidated Statutes, providing for the offense of 
fraudulent airbags. 

Considered the third time and agreed to, 
And the amendments made thereto having been printed as 

required by the Constitution, 

On the question, 
Shall the bill pass finally? 

The yeas and nays were taken agreeably to the provisions of 
the Constitution and were as follows, viz: 

YEA-48 

Armstrong 
Boscola 
Browne 
Brubaker 
Corman 
Costa 
Dinniman 
Earll 
Eichelberger 
Erickson 
Ferlo 
Folmer 

Fontana 
Fumo 
Gordner 
Greenleaf 
Hughes 
Kasunic 
Kitchen 
LaValle 
Madigan 
Mcllhinney 
Mellow 
Musto 

O'Pake 
Orie 
Piccola 
Pileggi 
Pippy 
Punt 
Rafferty 
Regola 
Rhoades 
Robbins 
Scamati 
Stack 

Stout 
Tartaglione 
Tomlinson 
Vance 
Washington 
Waugh 
White, Donald 
White, Mary Jo 
Williams, Anthony H. 
Williams, Constance 
Wonderling 
Wozniak 

NAY-0 

A constitutional majority of all the Senators having voted 
"aye," the question was determined in the affirmative. 

Ordered, That the Secretary of the Senate present said bill to 
the House of Representatives for concurrence. 

BILL AMENDED 

SB 729 (Pr. No. 797) ~ The Senate proceeded to 
consideration of the bill, entitled: 
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An Act requiring the posting of certain State salary information 
the Internet. 

on 

On the question, 
Will the Senate agree to the bill on third consideration? 
Senator PILEGGI offered the following amendment No. 

A0653: 

Amend Bill, page 1, by inserting between lines 7 and 8: 
Section 2. Definitions. 

The following words and phrases when used in this act shall have 
the meanings given to them in this section unless the context clearly 
indicates otherwise: 

"Commonwealth agency." Any of the following: 
(1) The Governor, Lieutenant Governor, Attorney General, Auditor 

General, State Treasurer and the departments, offices, boards, 
authorities, commissions and other agencies of the executive branch of 
the government of the Commonwealth, whether or not subject to the 
supervision and control of the Governor. 

(2) The legislative branch of government of the Commonwealth. 
(3) Any court and any office of the unified judicial system of the 

Commonwealth. 
Amend Sec. 2, page 1, line 8, by striking out "2" and inserting: 3 
Amend Sec. 2, page 1, lines 9 and 10, by striking out all of line 9 

and "website" in line 10 and inserting: 
(a) General rule.-The State Treasurer shall establish an official 

Internet website where it shall post 
Amend Sec. 2, page 1, line 12, by striking out "3" and inserting: 4 
Amend Sec. 2, page 1, line 17; page 2, line 1, by striking out all of 

said lines on said pages and inserting: 
(5) Supplemental compensation for the current month. For 

purposes of this section, supplemental compensation shall not include 
reimbursement payments to employees for appropriate business 
expenditures, or payments for unused vacation or unused sick leave. 

(b) Data.-Each agency shall create and maintain the data required 
by subsection (a) in a form and structure prescribed by the State 
Treasurer. 

(c) Accuracy-Each agency is responsible for verifying the 
accuracy and completeness of the information that it submits to the State 
Treasurer. 

Amend Sec. 3, page 2, line 2, by striking out "3" and inserting: 4 
Amend Sec. 3, page 2, line 3, by striking out "2" and inserting: 3 
Amend Sec. 3, page 2, lines 4 and 5, by striking out "the 

Commonwealth, whether o f in line 4 and all of line 5 and inserting: a 
Commonwealth agency. 

Amend Bill, page 2, by inserting between lines 13 and 14: 
Section 5. Commercial use of data prohibited. 

It shall be unlawful for any person to use the contents of the posting 
of information under this act for any commercial purpose whatsoever. 

Amend Sec. 4, page 2, line 14, by striking out "4M and inserting: 6 

On the question, 
Will the Senate agree to the amendment? 
It was agreed to. 
Without objection, the bill, as amended, was passed over in its 

order at the request of Senator PILEGGI. 

BILLS ON THIRD CONSIDERATION 
AND FINAL PASSAGE 

SB 740 (Pr. No. 946) - The 
consideration of the bill, entitled: 

Senate proceeded to 

An Act authorizing the Department of General Services, with the 
approval of the Governor, to grant and convey to Centre County, certain 
lands situate in Benner Township, Centre County; and authorizing the 
Department of General Services, with the approval of the Governor, to 

grant and convey, at a price determined through competitive bidding, 
certain lands situate in Benner Township, Centre County. 

Considered the third time and agreed to, 
And the amendments made thereto having been printed as 

required by the Constitution, 

On the question, 
Shall the bill pass finally? 

The yeas and nays were taken agreeably to the provisions of 
the Constitution and were as follows, viz: 

Armstrong 
Boscola 
Browne 
Brubaker 
Corman 
Costa 
Dinniman 
Earll 
Eichelberger 
Erickson 
Ferlo 
Folmer 

Fontana 
Fumo 
Gordner 
Greenleaf 
Hughes 
Kasunic 
Kitchen 
LaValle 
Madigan 
Mcllhinney 
Mellow 
Musto 

YEA-48 

O'Pake 
Orie 
Piccola 
Pileggi 
Pippy 
Punt 
Rafferty 
Regola 
Rhoades 
Robbins 
Scamati 
Stack 

NAY-0 

Stout 
Tartaglione 
Tomlinson 
Vance 
Washington 
Waugh 
White, Donald 
White, Mary Jo 
Williams, Anthony H. 
Williams, Constance 
Wonderling 
Wozniak 

A constitutional majority of all the Senators having voted 
"aye," the question was determined in the affirmative. 

Ordered, That the Secretary of the Senate present said bill to 
the House of Representatives for concurrence. 

SB 755 (Pr. No. 831) - The Senate proceeded to 
consideration of the bill, entitled: 

An Act amending the act of May 11, 1889 (P.L.188, No.210), 
entitled "A further supplement to an act, entitled 'An act to establish a 
board of wardens for the Port of Philadelphia, and for the regulation of 
pilots and pilotage, and for other purposes,' approved March twenty-
ninth, one thousand eight hundred and three, and for regulating the rates 
of pilotage and number of pilots," further providing for certain charges. 

Considered the third time and agreed to, 

On the question, 
Shall the bill pass finally? 

The yeas and nays were taken agreeably to the provisions of 
the Constitution and were as follows, viz: 

YEA-48 

Armstrong 
Boscola 
Browne 
Brubaker 
Corman 
Costa 
Dinniman 
Earll 
Eichelberger 
Erickson 

Fontana 
Fumo 
Gordner 
Greenleaf 
Hughes 
Kasunic 
Kitchen 
LaValle 
Madigan 
Mcllhinney 

O'Pake 
Orie 
Piccola 
Pileggi 
Pippy 
Punt 
Rafferty 
Regola 
Rhoades 
Robbins 

Stout 
Tartaglione 
Tomlinson 
Vance 
Washington 
Waugh 
White, Donald 
White, Mary Jo 
Williams, Anthony H. 
Williams, Constance 
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Ferlo 
Folmer 

Mellow 
Musto 

Scamati 
Stack 

Wonderling 
Wozniak 

NAY-0 

A constitutional majority of all the Senators having voted 
"aye," the question was determined in the aflfirmative. 

Ordered, That the Secretary of the Senate present said bill to 
the House of Representatives for concurrence. 

SECOND CONSIDERATION CALENDAR 

PREFERRED APPROPRIATION BILL 
ON SECOND CONSIDERATION 

SB 795 (Pr. No. 887) ~ The Senate proceeded to 
consideration of the bill, entitled: 

An Act making an appropriation from a restricted revenue account 
within the General Fund and from Federal augmentation funds to the 
Pennsylvania Public Utility Commission. 

Considered the second time and agreed to, 
Ordered, To be printed on the Calendar for third 

consideration. 

PREFERRED APPROPRIATION BILL ON SECOND 
CONSIDERATION AND RECOMMITTED 

SB 846 (Pr. No. 975) - The Senate proceeded to 
consideration of the bill, entitled: 

An Act amending the act of July 2, 2006 (PL. , No.2A), known as 
the General Appropriations Act of 2006, increasing, reducing and 
adding Federal and State appropriations for various Executive 
departments and agencies. 

Considered the second time and agreed to, 
Ordered, To be printed for third consideration. 
Upon motion of Senator PILEGGI, and agreed to by voice 

vote, the bill just considered was recommitted to the Committee 
on Appropriations. 

BILL OVER IN ORDER 

SB 87 - Without objection, the bill was passed over in its 
order at the request of Senator PILEGGI. 

BILL ON SECOND CONSIDERATION 

SB 317 (Pr. No. 352) - The Senate proceeded to 
consideration of the bill, entitled: 

An Act amending the act of June 3, 1937 (P.L. 1333, No.320), 
known as the Pennsylvania Election Code, further providing for filing 
fees and certificates of filing. 

Considered the second time and agreed to, 
Ordered, To be printed on the Calendar for third 

consideration. 

BILL REREFERRED 

SB 385 (Pr. No. 433) - The Senate proceeded to 
consideration of the bill, entitled: 

An Act amending the act of July 9, 1990 (P.L.340, No.78), known 
as the Public Safety Emergency Telephone Act, providing for 
interconnected Voice over Internet Protocol service; and establishing 
the VoIP 911 Emergency Services Fund. 

Upon motion of Senator PILEGGI, and agreed to by voice 
vote, the bill was rereferred to the Committee on Appropriations. 

BILL OVER IN ORDER 

SB 691 - Without objection, the bill was passed over in its 
order at the request of Senator PILEGGI. 

BILL REREFERRED 

SB 711 (Pr. No. 925) - The Senate proceeded to 
consideration of the bill, entitled: 

An Act providing for the protection of consumers from having 
spyware deceptively installed on their computers and for criminal and 
civil enforcement. 

Upon motion of Senator PILEGGI, and agreed to by voice 
vote, the bill was rereferred to the Committee on Appropriations. 

BILLS OVER IN ORDER 

SB 726, SB 782 and SB 815 ~ Without objection, the bills 
were passed over in their order at the request of Senator 
PILEGGI. 

SPECIAL ORDER O F BUSINESS 
SUPPLEMENTAL CALENDAR No. 1 

SENATE RESOLUTION No. 102, ADOPTED 

Senator PILEGGI without objection, called up from page 1 of 
Supplemental Calendar No. 1, Senate Resolution No. 102, 
entitled: 

A Resolution designating May 19, 2007, as "Child Passenger Safety 
Day" in Pennsylvania. 

On the question, 
Will the Senate adopt the resolution? 
A voice vote having been taken, the question was determined 

in the affirmative. 

UNFINISHED BUSINESS 
SENATE RESOLUTIONS ADOPTED 

Senators WASHINGTON and KITCHEN, by unanimous 
consent, offered Senate Resolution No. 119, entitled: 

A Resolution honoring Alpha Kappa Alpha Sorority by designating 
May 22, 2007, as "Alpha Kappa Alpha Sorority Day" in Pennsylvania. 
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On the question, 
Will the Senate adopt the resolution? 

The PRESIDENT. The Chair recognizes the gentlewoman 
from Philadelphia, Senator Washington. 

Senator WASHINGTON. Madam President, I rise to ask 
support of my colleagues for a resolution declaring Tuesday, 
May 22, 2007, as Alpha Kappa Alpha Sorority Day in 
Pennsylvania. 

This African American women's sorority was founded in 1908 
on the campus of Howard University and is the oldest African 
American sorority in the nation, with a distinguished history of 
service. I am proud to be an Alpha Kappa Alpha soror. AKA is 
99 years old, still going strong, and we look forward to our 100th 
anniversary celebration in 2007. 

Thank you, Madam President. 

And the question recurring, 
Will the Senate adopt the resolution? 
A voice vote having been taken, the question was determined 

in the affirmative. 

Senators C. WILLIAMS, OTAKE, PILEGGI, KASUNIC, 
FONTANA, BOSCOLA, TARTAGLIONE, FOLMER, 
BRUBAKER, GREENLEAF, ARMSTRONG, ORIE, 
ROBBINS, STOUT, BAKER, RAFFERTY, MUSTO, PIPPY, 
EARLL, ERICKSON, COSTA, LaVALLE, D. WHITE and 
WONDERLING, by unanimous consent, offered Senate 
Resolution No. 120, entitled: 

A Resolution designating the month of May 2007 as "Macular 
Degeneration Awareness Month" and recognizing the Macula Vision 
Research Foundation for its efforts. 

On the question, 
Will the Senate adopt the resolution? 

The PRESIDENT. The Chair recognizes the gentlewoman 
from Montgomery, Senator Connie Williams. 

Senator C. WILLIAMS. Madam President, quoting from 
Macula Vision Research Foundation founder Herbert Lotman, 
whose wife, Karen, contracted macular degeneration in 1989, 
"Most people take their vision for granted until an injury or 
vision abnormality makes them realize that the ability to see is 
fundamental to our daily life and is an irreplaceable asset." 

Today, I ask my colleagues to help me get the word out about 
macular degeneration, the leading cause of vision loss and 
blindness in Americans over the age of 50, by declaring May 
2007 as Macular Degeneration Awareness Month in 
Pennsylvania. 

In macular degeneration, the light-sensing cells of the macula 
of the eyes malfunction and may, over time, cease to work. 
People who suffer from macular degeneration lose all but their 
peripheral vision. 

It generally starts with seeing shadowy areas in your central 
vision or experiencing unusually fuzzy or distorted vision. There 
is generally no pain. One way to tell you have a problem is to 
look at a chart of black lines arranged in a graph pattern. The 
lines will start to appear wavy and some patches of the grid will 
appear blank. 

Over the course of time, you will lose your eyesight. The 
disease affects as many as 14 million Americans. As the 
population ages, the number of cases of the disease will be on the 
rise. The disease also affects 1 in 10,000 children. There is no 
cure for macular degeneration, although through research there 
is hope. 

Organizations like the Macula Vision Research Foundation in 
Philadelphia are educating people about this disease and raising 
money to find ways to prevent the disease, as well as to find a 
cure. One hundred percent of the money raised by this 
organization goes to research and public education. 

Today, I ask that you not take vision for granted. I urge your 
support in declaring May 2007 as Macular Degeneration 
Awareness Month in Pennsylvania, to draw attention to the 
disease, and to help Pennsylvanians become more familiar with 
the symptoms of this disease. 

Thank you, Madam President. 

And the question recurring, 
Will the Senate adopt the resolution? 
A voice vote having been taken, the question was determined 

in the affirmative. 

Senators TOMLINSON, GREENLEAF, McILHINNEY, 
WONDERLING, HUGHES, RAFFERTY, DINNIMAN, 
WASHINGTON and C. WILLIAMS, by unanimous consent, 
offered Senate Resolution No. 121, entitled: 

A Resolution designating May 19, 2007, as "Pennsylvania Youth 
Chorale Day." 

On the question, 
Will the Senate adopt the resolution? 

The PRESIDENT. The Chair recognizes the gentleman from 
Bucks, Senator Tomlinson. 

Senator TOMLINSON. Madam President, Pennsylvania 
Youth Chorale is a community child's choir based in Bucks and 
Montgomery Counties for boys and girls ages 7 to 15. The choir 
is an educational program that emphasizes training in music and 
vocal studies. It was founded in 1977 and is celebrating its 30th 
anniversary this season. A special 30th anniversary concert is 
being performed on May 19 in Langhome, and I ask my 
colleagues for an affirmative vote on this resolution. 

And the question recurring, 
Will the Senate adopt the resolution? 
A voice vote having been taken, the question was determined 

in the affirmative. 

CONGRATULATORY RESOLUTIONS 

The PRESIDENT laid before the Senate the following 
resolutions, which were read, considered, and adopted by voice 
vote: 

Congratulations of the Senate were extended to Mr. and Mrs. 
Robert C. Trimble, Mr. and Mrs. Vince McGee and to Mr. and 
Mrs. Harold Graybeal by Senator Armstrong. 
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Congratulations of the Senate were extended to Jason Tyler 
Farwell Young, Sandor Yelen, Theodore L. Krohn, Honorable 
Robert J. Conway and to Dallas Kiwanis Club by Senator Baker. 

Congratulations of the Senate were extended to Betty Duffy, 
Elsie Adams, Mario Spagnoletti, Robert E. Doney, Home and 
Planet of Bethlehem and to Southside Film Institute and Film 
Festival of Bethlehem by Senator Boscola. 

Congratulations of the Senate were extended to Marlene 
Fowler, Anthony Salvaggio and to the Relay for Life of the Slate 
Belt by Senators Boscola and Browne. 

Congratulations of the Senate were extended to Edward Ryan, 
Philip Robert Kunz, Andrew Guy, Jeanne Owens, Dennis 
Sweeney, Roma Loch, Marty Cottrell, Richard Schmoyer, 
Timothy Roger Klotz, William Bradley, Darren John Fossett, 
Gale Schmidt Hodavance, Gladys Ackerman and to George B. 
Koder by Senator Browne. 

Congratulations of the Senate were extended to the Stolper 
Family, Marjorie Klein, Carmen Nieves, Diane Hanna, Ann 
Klipple, Harry Reabuck, Wendy Smith, Michael K. R. Illick, 
Gabrielle Rissmiller, Charlotte Dam, Felicia A. Buss, Andrea 
VanBuskirk, Ryan E. Frye, Janelys Molina, Jacqueline F. Keich, 
Jennifer M. Homa, Eric M. Knopp, Carolyn J. Schultz, Laura J. 
Deurer, Catherine Pagan, Drew A. Nielsen, Kristy L. Dotter, 
Jamie E. Adams, Katie M. Kerrigan, Richard W. Gubish, 
Matthew D. Romanowski, Kira Kem, Vincent J. Yandolino, 
Molly Tkacik, Samantha L. Schuetz, Matthew S. Emert, Alex L. 
Adams, Jessica E. Klotz, Colton J. Moser, Benjamin A. R. 
Lander, Alyssa N. Kistler, Craig L. Moser, Ashley M. Brinker, 
Jacob N. Fenstermaker, Steven J. Shine, Michelle C. Trimble, 
Ryan A. Kemmerer, Brooke A. Sampson, Matthew Schumacher, 
Nicole L. Gerancher, Ladies Auxiliary of the Emmaus Citizens 
Fire Company No. 2, AMF Parkway Bowling Lanes of 
Allentown, Allentown Music Festivals, Inc., and to the Keystone 
Nazareth Bank and Trust and the Keystone Nazareth Charitable 
Foundation by Senator Browne and others. 

Congratulations of the Senate were extended to Ronald Baier, 
Richard Haines, Lori Gockley, Carol Wagner, Harold Connor, 
Michael Hoover, Dennis Fromm, Thomas Ziegler, George 
Scheurich and to Columbia Lodge No. 1074 of the Benevolent 
and Protective Order of the Elks by Senator Brubaker. 

Congratulations of the Senate were extended to Mr. and Mrs. 
Salvatore Gagliardo, Mr. and Mrs. Lewis E. Russler, Mr. and 
Mrs. Lawrence M. O'Dell, Mr. and Mrs. Robert T. Long, 
Reverend Richard J. Bender, Megan N. Magbie, Richard L. 
Fegley, Tyson Searer, Billy M. Roush, Joshua M. Cavender, 
David George Himes, Highland Park United Presbyterian Church 
of Lewistown and to The Pennsylvania State University Men's 
Gymnastics Team by Senator Corman 

Congratulations of the Senate were extended to David John 
Fitzhenry, Steven Paul McEwen, Kenneth Patrick Longo, Daniel 
Patrick Fitzhemy and to Verona Aerie No. 1634, Fraternal Order 
of Eagles, by Senator Costa. 

Congratulations of the Senate were extended to the Human 
Services Center Corporation of Turtle Creek by Senators Costa 
and Logan. 

Congratulations of the Senate were extended to Solomon 
Vincent IV, Daniel Joseph Meyers, Michael Anthony Vigilante 
and to Mark Ferriss by Senator Dinniman. 

Congratulations of the Senate were extended to Diana L. 
Schaney and to the Northwest Pennsylvania Collegiate Academy 
Academic Decathlon Team by Senator Earll. 

Congratulations of the Senate were extended to Dena Imler, 
Harry T. Ritchey and to Mt. Moriah Lodge No. 300, Free and 
Accepted Masons, by Senator Eichelberger. 

Congratulations of the Senate were extended to Fair Acres 
Geriatric Center by Senators Erickson and others. 

Congratulations of the Senate were extended to Chelsea K. 
McNeil and to William Reissman by Senator Ferlo. 

Congratulations of the Senate were extended to Cody Adams, 
Nathan S. Wyandt, Katherine Weaber and to Andrew R. Harakel 
by Senator Folmer. 

Congratulations of the Senate were extended to Kelli A. 
Priddy and to Bemice Dumitru by Senator Fontana. 

Congratulations of the Senate were extended to Patricia 
Bullard, Raymond E. Convery and to Carole McKelvey by 
Senator Fumo. 

Congratulations of the Senate were extended to Mr. and Mrs. 
Richard C. Snyder, Harold L. Schreiber, Jr., Lisa M. Mertz and 
to Anthracite Steam Fire Company No. 1 of Mount Carmel by 
Senator Gordner. 

Congratulations of the Senate were extended to Ruppert Sweet 
by Senators Gordner and Musto. 

Congratulations of the Senate were extended to Mr. and Mrs. 
William Power, Mr. and Mrs. Vince Musco, Max Schwyter, 
Elizabeth Anne Conolly Hancock, Nancy Triscoli, Marie 
Brindisi, Bernard D'Agostino and to H. Charles Paradis by 
Senator Greenleaf. 

Congratulations of the Senate were extended to James A. 
Quill by Senators Greenleaf and Tomlinson. 

Congratulations of the Senate were extended to Andrew 
Finnemeyer by Senators Greenleaf and Wonderling. 

Congratulations of the Senate were extended to John Fisher by 
Senator Hughes. 

Congratulations of the Senate were extended to Scott 
Benning, Lance Lyons, Reverend Monsignor J. Edward 
McCullough and to the 2007 National Road Festival by Senator 
Kasunic. 

Congratulations of the Senate were extended to Jacquelyn B. 
Homles, Regina Fuller, Margielean Hubbell, Constance L. 
Beckett, Joseph Caruso, Erika Gibson, Daiquiri Yvette 
Robinson, Gwendolyn E. Lewis, Valerie C. Langston, Albert 
Smith and to Beverly Holmes by Senator Kitchen. 

Congratulations of the Senate were extended to Saints Peter 
and Paul Ukrainian Catholic Church of Ambridge and to the 
Beaver County Commissioners, Beaver County Courthouse, by 
Senator LaValle. 

Congratulations of the Senate were extended to Alexis 
Downes, Amanda Downes, Dennis Rupert, Danielle Parker and 
to the Plum Senior High School Girls' Bowling Team by Senator 
Logan. 

Congratulations of the Senate were extended to Mr. and Mrs. 
Donovan D. Taylor, Mr. and Mrs. Thomas C. Steele, Mr. and 
Mrs. Thomas S. Waclawski, Mr. and Mrs. Milford Carpenter, 
Sr., Mr. and Mrs. Richard L. Phillips, Jack Neidig, Laurence N. 
Allyn, Harry W. Havens, Rexford L. Brown, Donald G. Avery, 
John E. Jenkins, Theodore W. Calkins, Jr., Wilfred E. Robbins, 
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Edward P. Ballard, H. Corey Brown, Thomas M. Peace, Lee R. 
Cleveland, Leo H. Slingerland, James A. Gustin, Richard J. 
Gustin, Wilbur S. Slingerland, Thomas A. Calkins II, Roy W. 
Cummings, Sr., Trojan Lodge No. 306, Free and Accepted 
Masons, and to the Ohev Shalom Synagogue of Williamsport by 
Senator Madigan. 

Congratulations of the Senate were extended to Dr. Cynthia 
Matossian, Lynn Bintliff, Carol R. Wisser, Marguerite 
Vasconcellos, Lynn Henk and to Kathleen McQuarrie by Senator 
Mcllhinney. 

Congratulations of the Senate were extended to Paula Sadler 
and to Margaret Barder by Senators Mcllhinney and Wonderling. 

Congratulations of the Senate were extended to Matthew 
Kontz, Jim Bird, Robert J. Matthews, Eugene J. Kane, Sr., John 
L. Gronski, Bernard Scanlon, Walter Shalkowski, Patrick A. 
Fricchione III, Kreder Brooks Hailstone L.L.P., and to 
Northeastern Pennsylvania Chapter No. 185 of the Institute of 
Internal Auditors by Senator Mellow. 

Congratulations of the Senate were extended to Robert T. 
Doble by Senators Mellow and Musto. 

Congratulations of the Senate were extended to Mr. and Mrs. 
Norman Gayz, Stephen Wizdo, Keenan Monks, Edward Moyer 
and to Joan Baranosky by Senator Musto. 

Congratulations of the Senate were extended to Robert L. 
Cavalieri, Sister Frances Brinkley Thomas, Christopher G. 
Miller, Stephen A. Crandall, Christopher T. Care, Susan E. Hoff, 
Ethan T. Bowers, Nathan T. Solt, Michael C. Beekman, 
Benjamin J. Andrews, Kevin M. Leiby, Thomas C. Mahony, Jr., 
Kenneth D. O'Regan, Nathan Lee Kiefer, Gallen Insurance of 
Shillington, members of the United Singers Federation of 
Pennsylvania and to the G.T.V. Edelweiss Schuhplatter dance 
group of Reading by Senator O'Pake. 

Congratulations of the Senate were extended to Reading 
Pagoda Branch 258 of the National Association of Letter 
Carriers by Senators O'Pake and Folmer. 

Congratulations of the Senate were extended to Mr. and Mrs. 
Bernard Andrews, Jr., Stephen R. Setnar, Bradley Geier Ray, 
Kyle William Kurtz, Harrison Isaac Turner, Mary Smolter, Sister 
Antoinette Kostelnik, V.S.C., Michelle T. Bossong, St. 
Athanasius Church of Pittsburgh, North Allegheny School 
District and to Holy Spirit Catholic High School Boys' Varsity 
Basketball Team of Pittsburgh by Senator Orie. 

Congratulations of the Senate were extended to Joan 
Ellenbogen by Senators Orie and Costa. 

Congratulations of the Senate were extended to Patricia A. 
Husic, Cynthia A. Sudor, Karen Young, Donald E. Potter, Jr., 
Barry D. Calhoun, Kay-Ella Bleecher, Anthony W. Salomone, 
Sandra E. Nagle and to Suzan Kay Sides by Senator Piccola. 

Congratulations of the Senate were extended to Janney 
Montgomery Scott by Senator Pileggi. 

Congratulations of the Senate were extended to John J. 
Holefelder by Senators Pileggi and Erickson. 

Congratulations of the Senate were extended to Bryan R. 
Kyper, Jim O'Brien, Peter Pendzich Scheuermann, Spencer 
Waldron Fields and to Dr. Eric Michael Riesen by Senator 
Pippy. 

Congratulations of the Senate were extended to Sherri Keller 
by Senator Punt. 

Congratulations of the Senate were extended to Joy Dunbar by 
Senators Punt and Corman. 

Congratulations of the Senate were extended to Tara L. Stine 
by Senators Punt and M.J. White. 

Congratulations of the Senate were extended to Donald 
Zajick, Francis L. Carroll, Steven Eric Rich, Lawrence L. Pence, 
Jo Ann B. Serota, Edward A. Pristemik, Westwood Fire 
Company of Coatesville and to Adams-Bickel Associates, Inc., 
of Collegeville by Senator Rafferty. 

Congratulations of the Senate were extended to Ronald P. 
Scott by Senators Rafferty and Dinniman. 

Congratulations of the Senate were extended to Sister Mary 
Peter, O.S.F. by Senators Rafferty and Pileggi. 

Congratulations of the Senate were extended to Joanne 
Kiwak, Bill Hicks and to Donna McDermott by Senator Raflferty 
and others. 

Congratulations of the Senate were extended to Mr. and Mrs. 
William Showman, Philip Horrell, Catherine Wineland and to 
Wayne W. Doyle by Senator Regola. 

Congratulations of the Senate were extended to Mr. and Mrs. 
Wallace George Kem, Cole C. Bixler, Gary Bardzak, Brad 
Hallick, Ryan J. Kovach, Avenues of Pottsville, Republican and 
Herald of Pottsville, AHEDD of Pottsville, Alcoa Engineered 
Products of Cressona and to Rescue Hook and Ladder Company 
No. 1 of Shenandoah by Senator Rhoades. 

Congratulations of the Senate were extended to Jeniece 
Learned, Juanita Hanek, Nicholas Thompson and to the Mental 
Health Association of Mercer County, Inc., by Senator Robbins. 

Congratulations of the Senate were extended to Angelo 
Pezzuolo by Senator Robbins and others. 

Congratulations of the Senate were extended to Dr. George 
M. Fatula, Sr., Dustin Thomas Grice, Keith Thomas Hale and to 
Aerial Fullington-Weisman by Senator Scamati. 

Congratulations of the Senate were extended to Mr. and Mrs. 
Ed Rovner, Edward Jaskowiak, Mike Heston and to the 
Pennepack Baptist Church of Bustleton by Senator Stack. 

Congratulations of the Senate were extended to Mr. and Mrs. 
John G. Smida by Senator Stout. 

Congratulations of the Senate were extended to Nina 
Gilmartin, Dan Mealey, Michael W. Niwinski, Matthew Sean 
Marcus, Ross Alexander Whitley, Karen J. Lauro, June Emily 
Comly Robinson, Stephen Gorski, Andrew DeSaro, Patrick 
Scanlon, Phillip Leiggi, Jane Heron Shapcott Moss, Marc 
Winokur and to Sandy's Beef and Ale of Langhome by Senator 
Tomlinson. 

Congratulations of the Senate were extended to James Rigby 
by Senators Tomlinson and Scamati. 

Congratulations of the Senate were extended to Mr. and Mrs. 
Paul Mark Bennett, Mr. and Mrs. Bruce Conover, Marie Vassey, 
Michael Gogoj, Susan Lehmer, John C. Adams, Richard B. 
Johns, Jr., Justin Robert Hoffman and to Presbyterian Homes, 
Inc., of Camp Hill by Senator Vance. 

Congratulations of the Senate were extended to Lindsey 
Pailin, Peggy Jamison, Honorable Melonease Shaw and to Beth 
Sholom Sanctuary of Elkins Park by Senator Washington. 

Congratulations of the Senate were extended to Jennifer 
Elicker, Russell E. Horn, Matthew J. Gross and to Margaret E. 
Moul Home by Senator Waugh. 
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Congratulations of the Senate were extended to Scott J. 
George, Llewellyn Kauffinan, Gary D. S. Utter, Russell J. 
Schauer III and to Craig B. Fenstermacher by Senators Waugh 
and Armstrong. 

Congratulations of the Senate were extended to Barry G. 
Hoffinan and to Terry L. Adams by Senator Waugh and others. 

Congratulations of the Senate were extended to Mr. and Mrs. 
Carl Gulp, Mr. and Mrs. Jim Claypool, Mr. and Mrs. Ken Barlett, 
Mr. and Mrs. Lloyd Rubright and to Ruth Spinelli by Senator D. 
White. 

Congratulations of the Senate were extended to Mr. and Mrs. 
Bob Collett and to Scott Daley by Senator M.J. White. 

Congratulations of the Senate were extended to Nathaniel A. 
Johnson by Senators M.J. White and Earll. 

Congratulations of the Senate were extended to Lawrence W. 
Richards, Lynette Brown-Sow, Nina M. Osborne and to The 
Consortium of Philadelphia by Senator A.H. Williams. 

Congratulations of the Senate were extended to Barbara B. 
Richet, Tina Doyle, Sara A. Soil, Harold Wilson, Ricki Petersen, 
Louis Mincarelli, Patrick Owens, Michael Hart, James Carter, 
Barbara Banlongue-Carter, Amin Taghavi, Patricia O'Halloran, 
William Daywalt, Jr., Chabad Lubavitch of the Main Line at the 
General Wayne Inn of Merion Station, Lockheed Martin of King 
of Prussia, Penncoyd Iron Works of Bala Cynwyd, B & H 
Investment Properties, Inc., of Bryn Mawr, Save Ardmore 
Coalition, Bryn Mawr Film Institute and to Swedesburg 
Volunteer Fire Company by Senator C. Williams. 

Congratulations of the Senate were extended to Raymond T. 
Mohr, Erma C. Roberts and to Gail M. Vasquez by Senator 
Wonderling. 

Congratulations of the Senate were extended to Mr. and Mrs. 
Edward R. Walker, Mr. and Mrs. Howard Hiltz, Zella R. Harter, 
Young Lawyers Division of the Clearfield County Bar 
Association and to West Branch Elementary School by Senator 
Wozniak. 

CONDOLENCE RESOLUTIONS 

The PRESIDENT laid before the Senate the following 
resolutions, which were read, considered, and adopted by voice 
vote: 

Condolences of the Senate were extended to the family of the 
late Robert Whitney Smith by Senator Dinniman. 

Condolences of the Senate were extended to the family of the 
late Charlotte Elizabeth Massey Littlepage by Senator Kitchen. 

Condolences of the Senate were extended to the family of the 
late James L. DiBenedetto by Senator LaValle. 

Condolences of the Senate were extended to the family of the 
late Colby James Umbrell and to the family of the late Travis J. 
Manion by Senator Mcllhinney. 

Condolences of the Senate were extended to the family of the 
late Melvin B. Bassi by Senator Stout. 

POSTHUMOUS CITATIONS 

The PRESIDENT laid before the Senate the following 
citations, which were read, considered, and adopted by voice 
vote: 

A posthumous citation honoring the late Nick Shayka was 
extended to the family by Senator LaValle. 

A posthumous citation honoring the late Richard Clark 
Bennett was extended to the family by Senator O'Pake. 

A posthumous citation honoring the late Dorothy Freedman 
was extended to the family by Senator Washington. 

BILLS ON FIRST CONSIDERATION 

Senator RAFFERTY. Madam President, I move that the 
Senate do now proceed to consideration of all bills reported from 
committees for the first time at today's Session. 

The motion was agreed to by voice vote. 
The bills were as follows: 

SB 69, SB 152, SB 221, SB 248, SB 468, SB 595, SB 632, 
SB 779, SB 799, SB 822, SB 831, HB 202 and HB 688. 

And said bills having been considered for the first time, 
Ordered, To be printed on the Calendar for second 

consideration. 

EXECUTIVE NOMINATION 

EXECUTIVE SESSION 

Motion was made by Senator ROBBINS, 
That the Senate do now resolve itself into Executive Session 

for the purpose of considering a certain nomination made by the 
Governor. 

Which was agreed to by voice vote. 

NOMINATION TAKEN FROM THE TABLE 

Senator ROBBINS. Madam President, I call from the table a 
certain nomination and ask for its consideration. 

The Clerk read the nomination as follows: 

SECRETARY OF ENVIRONMENTAL PROTECTION 

April 26, 2007 

To the Honorable, the Senate 
of the Commonwealth of Pennsylvania: 

In conformity with law, I have the honor hereby to nominate for the 
advice and consent of the Senate, The Honorable Kathleen Alana 
McGinty, 126 North 26th Street, Camp Hill 17011, Cumberland 
County, Thirty-first Senatorial District, for reappointment as Secretary 
of Environmental Protection, to serve until the third Tuesday of January 
2011, and until her successor is appointed and qualified. 

EDWARD G. RENDELL 
Governor 

On the question, 
Will the Senate advise and consent to the nomination? 

The PRESIDENT. The Chair recognizes the gentlewoman 
from Cumberland, Senator Vance. 

Senator VANCE. Madam President, I have read the report 
from the Ethics Commission very carefully, and I am hopeful that 
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the newfound scrutiny will have positive influences on the 
process in the future. Perhaps it can serve as a call to everyone to 
take a closer look when awarding grants and hold everything to 
a higher scrutiny. 

In the past several years, I have worked with Secretary 
McGinty on the Chesapeake Bay tributary strategy, and she did 
listen to our concerns and was very helpful to change the process 
to be more inclusive. So, for that reason, I ask for positive 
consideration. 

Thank you, Madam President. 
The PRESIDENT. The Chair recognizes the gentleman from 

Philadelphia, Senator Anthony Williams. 
Senator A.H. WILLIAMS. Madam President, I stand today to 

support this particular nominee, and I ask that my leader, Senator 
Mellow, allow me to make comments, some for obvious reasons. 

Apparently, what happens in the confirmation process is one 
of purification, declaring one's concerns, disagreements, 
disgruntlement, and I have apparently been in the middle of that. 
Regardless of what has been printed in the paper, I have kept my 
eye very focused upon the quality and content of this nominee. 
Regardless of what other side considerations or issues may have 
been prevailing, the question before us is does this particular 
nominee meet the standard required of someone to head up the 
Department of Environmental Protection? 

Secretary McGinty's qualifications are impeccable. Her 
credentials speak for themselves. Her performance as Secretary 
has been outstanding. Her leadership on clean energy technology, 
her involvement in the enactment of Pennsylvania's clean energy 
portfolio, her fight for those who cannot fight for themselves, and 
her support and recognition across the Commonwealth speak for 
itself. 

Secretary McGinty deserves our support today and certainly 
our confirmation. I want it to be clear, while I have had many 
comments during this process, and frankly many confidential 
comments during this process, none of them have undermined 
her integrity. Not once have I questioned her ethical background 
or her deportment with regard to her requirements and her 
follow-through as Secretary. I continue in my unwavering 
support as such, and I would encourage the Members of the 
Senate to confirm upon her the continuing performance of 
Secretary of DEP. 

Thank you, Madam President. 

And the question recurring, 
Will the Senate advise and consent to the nomination? 

The yeas and nays were required by Senator ROBBINS and 
were as follows, viz: 

YEA-42 

Armstrong 
Boscola 
Browne 
Brubaker 
Corman 
Costa 
Dinniman 
Earll 
Erickson 
Ferlo 
Fontana 

Fumo 
Gordner 
Greenleaf 
Hughes 
Kasunic 
Kitchen 
LaValle 
Madigan 
Mcllhinney 
Mellow 
Musto 

O'Pake 
Orie 
Pileggi 
Pippy 
Punt 
Rafferty 
Regola 
Rhoades 
Robbins 
Scamati 
Stack 

Stout 
Tartaglione 
Tomlinson 
Vance 
Waugh 
White, Donald 
Williams, Anthony H. 
Wonderling 
Wozniak 

Eichelberger 
Folmer 

Piccola 
Washington 

NAY-6 

White, Mary Jo Williams, Constance 

A constitutional majority of all the Senators having voted 
"aye," the question was determined in the affirmative. 

Ordered, That the Governor be informed accordingly. 

EXECUTIVE SESSION RISES 

Senator ROBBINS. Madam President, I move that the 
Executive Session do now rise. 

The motion was agreed to by voice vote. 

PETITIONS AND REMONSTRANCES 

The PRESIDENT. The Chair recognizes the gentleman from 
Allegheny, Senator Pippy. 

Senator PIPPY. Madam President, it is with a heavy heart that 
I rise to offer the Senate's condolences to the families of two 
young Pennsylvanians who gave their lives in the line of militaiy 
duty. 

Sergeant Russell Kurtz of Bethel Park was 22 when he died 
on February 11, serving his country in Iraq. He was a passenger 
in a Humvee that was hit by an improvised explosive device in 
Fallujah. A graduate of Bethel Park High School, Sergeant Kurtz 
was a member of the U.S. Army Airborne, 25th Infantry 
Division, 3-509th Battalion, out of Fort Richardson, Alaska. He 
played football and baseball in school, and he loved the outdoors. 
He served with honor to defend his country, and his record of 
service will forever serve as a fitting role model for others to 
emulate. As his mother said, he was doing what he wanted to do. 

I would also like to take the time to recognize 19-year-old 
Private First Class Matthew Cory Bowe. Private Bowe also made 
the ultimate sacrifice on Febmary 19. He was enlisted in the 
United States Army on July 5, the day after the Fourth of July, 
2005. He was deployed as a medic to Iraq in October of 2006, 
and he was killed in a firefight about 30 miles north of Baghdad. 
He joined because he believed in what they were doing, and 
because he saw it as an opportunity to be a doctor someday. A 
graduate of Moon Area High School, Private Bowe was active in 
many sports, most notably as a talented quarterback on our local 
football team. He also played baseball, was a member of the 
Mooncrest Baptist Church, and was a gifted songwriter and 
vocalist. He will forever be remembered for exemplifying the 
best of human experience. 

We note the pain and anguish felt by the families of these two 
men, in particular the parents. Any words I say cannot do justice 
to their sacrifice. All we can do is remember and honor their 
memory, and extend our heartfelt condolences. The Senate, the 
Commonwealth of Pennsylvania, and our nation are forever 
grateful to these brave young men. We will not forget their 
sacrifice. 

The PRESIDENT. May I please ask the Senate and staff 
members to all stand for a moment of silence in tribute to 
Sergeant Russell Kurtz from Bethel Park and Private First Class 
Matthew Bowe from Coraopolis. 
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(Whereupon, the Senate en bloc stood in a moment of silence 
in solemn respect to the memory of RUSSELL KURTZ and 
MATTHEW BOWE.) 

The PRESIDENT. The Chair recognizes the gentleman from 
Montgomery, Senator Wonderling. 

Senator WONDERLING. Madam President, I am going to use 
this time to reflect and provide comments on an element of 
Governor Rendell's Prescription for Pennsylvania. In particular, 
to share for the Members and for the citizens of this 
Commonwealth what I think is a unique opportunity to advance 
an element of his program. 

Let me begin with a couple of questions though. Why in this 
day and age, in 2007, can we move billions of dollars across the 
Internet in a nanosecond? Why is it in this day and age in the 
Commonwealth that we have over 10,000 Pennsylvanians whose 
primary source of income is eBay? Why is it that you could go 
online to Mrww.gmgoodwrench.com and order a carburetor for 
your 1968 Chevy Chevelle, but yet, Madam President, what I 
have here is a vital medical record, a prescription from my family 
doctor. 

So, Madam President, that is why I would like to speak briefly 
on Senate Bill No. 8, which passed unanimously in the 
Committee on Public Health and Welfare a couple of weeks ago, 
which could lead to the digitization of our medical records, of 
our prescriptions, of our health care in this Commonwealth. I 
think we are at a unique time. The cost and affordability of 
broadband to deliver such digitized records is becoming 
available and accessible to all Pennsylvanians. The fact is that we 
now have relational database technology, safe and secure 
software systems in which we can get rid of the paper in the 
healthcare sector and digitize our health information system. 

Madam President, let me briefly describe Senate Bill No. 8. 
Senate Bill No. 8 has three critical elements. First, it would 
provide up to $1 million in matching grants to healthcare 
providers, rural doctors' offices, federally qualified health clinics, 
to move this technology to the forefront. Second, it would require 
that the standards to be deployed for digitized medical records 
comply with federal standards and statutes, and that is really 
important if we build a digitized system, not just here in 
Pennsylvania, but across the country. Then finally, Madam 
President, Senate Bill No. 8 seeks to drive out those dollars 
through a formula that takes into account our Medicaid 
population. This is critical in that it will ensure that this 
technology is deployed not just in the affluent suburban areas in 
this Commonwealth, but in places like Clearfield, St. Mary's, 
Mill Hall, and in rural Pennsylvania broadly. 

Now, let me clarify, Madam President, that Senate Bill No. 8 
is not just technology for technology's sake. Why do we want to 
advance and digitize medical records in this Commonwealth? I 
will give you three reasons. First, it will increase patient safety by 
reducing medical errors. Let me give you an example. In my 
Senate district, Lehigh Valley Health Network is probably the 
most wired hospital in this Commonwealth. If you are a patient 
there you get a band, a typical hospital band, except this band has 
technology embedded into it, which ensures you will get the 
prescription drug in that hospital that has been prescribed to you 
and eliminates human error. The nurse cannot give you a 
prescription unless she reads your band first to make sure you are 

getting the proper drug. It enhances patient safety and reduces 
medical errors. 

Second, in costs, it is estimated nationally that if we deploy 
e-medical records, e-prescriptions, we can reduce the costs of 
delivering health care by about 10 percent. I do not need to tell 
anybody in this Chamber that the cost of health care is probably 
one of the single most issues on the mind of working men and 
women in this Commonwealth. We can reduce those costs by 10 
percent. Let me give you an example, an emergency room, 
Mount Sinai Hospital, in New York, went to a complete digital 
format in 2004. Not only did they reduce their cost by about $7.5 
million a year, but they have reduced the amount of stay in that 
emergency room for the citizens and patients by about 50 
percent. So, we can improve patient safety and reduce costs. 

Finally, what I think is the most important aspect of Senate 
Bill No. 8 is that those of us as citizens who from time to time 
have to access a complex health care system to take matters into 
our own hands, information is power, and digital health records 
empower patients. Let me give you an example, my father-in-law 
does not live too far from here in Lebanon County, diagnosed 
with prostate cancer. His snail mail, his medical records, his 
paper records, had to be carried from his general doctor to his 
specialist to Hershey Medical Center to Good Samaritan to my 
mailbox to Fox Chase Cancer Center as he is going for his 
treatments. Digitizing a medical record eliminates that hassle, 
digitizing a medical record means that we as patients who access 
health care can see those results of the test online in a safe and 
secure manner so we can take personal control of not only our 
bodies, but how that body will be treated by our complex medical 
system. 

Now, I know the obvious question will be at some future date, 
and I hope that date is much sooner than later as we talk about 
our budget, how are you going to pay for the implementation of 
a digitized medical records system in this Commonwealth? By 
the way, we estimate to be competitive with other States. We 
need to jumpstart this program to the tune of $50 million. That 
is a lot of money to be considered, and I consider myself to be a 
fiscal conservative, but I think we may have found a way to 
leverage our tobacco settlement dollars to jumpstart this 
program. Allow me a moment to explain. Governor Ed Rendell 
has also proposed something called the Jonas Salk Initiative. 
This would borrow just slightly less than 10 percent of the 
tobacco settlement fund, originally expressly for the purpose of 
having those dollars infused into our academic institutions in this 
Commonwealth that are working daily to find a cure to genetic 
and horrible diseases such as cancer and Parkinson's disease. 

Let us face it, the Jonas Salk proposal, as previously 
introduced, did not get a great deal of legislative support, partly 
because I believe that proposal was focused in too narrow a place 
geographically in this Commonwealth, primarily the city of 
Philadelphia, the city of Pittsburgh, and to some degree in Centre 
County, the home of Penn State University. I give the 
administration credit, as they have now come to the plate for the 
second time with the Jonas Salk proposal. They have added a 
new dimension to it, which calls for a part of that borrowing for 
commercialization. So, let us take what we are learning in 
academia, let us say at the University of Pennsylvania or at Penn 
State University, and let this be an incentive to the life science 
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entrepreneurs to commercialize these findings. Let us get it into 
the marketplace so that we can benefit from these drug 
discoveries and these technologies related to our long-term health 
care. 

So, what we are doing, Madam President, is drafting an 
amendment to Senate Bill No. 8 that will add the third and I think 
the most important piece to this continuum, and that is 
application through a $50 million matching grant program, so 
we are really talking about leveraging $100 million to digitize 
our medical records not just in the urban or suburban areas, but 
in rural Pennsylvania as well. So, whether you are in the Scranton 
health care system, the Geisinger health care system, or the 
UPMC health care system, which is predominantly in the greater 
part of western Pennsylvania, you can take advantage of this. 

So, in summary, a Jonas Salk proposal that I think is worthy 
of merit would provide funding to academic research, provide 
incentive to entrepreneurs to commercialize, and ultimately for 
my father-in-law, Ira Light, and countless other Pennsylvanians, 
real application and use of these records through a digital format. 

Madam President, I am convinced now is the right time to do 
this, I am convinced that we can lead instead of follow as a 
Commonwealth in this matter, and I am convinced, Madam 
President, that we can find a solution without raising tax dollars 
to digitize our health care system and related records. 

Thank you, Madam President. 
The PRESIDENT. Senator Wonderling has recommended in 

his petition that the Senate now recognize Senate Bill No. 8 with 
its amendment application, his Prescription for Pennsylvania. 

The Chair recognizes the gentlewoman from Montgomery, 
Senator Connie Williams. 

Senator C. WILLIAMS. Madam President, I offer the 
following remarks for the record. 

The PRESIDENT. Without objection, the remarks from 
Senator Connie Williams will be spread upon the record. 

(The following prepared remarks were made a part of the 
record at the request of the gentlewoman from Montgomery, 
Senator C. WILLIAMS:) 

Madam President, as a state legislator, both in the House and the 
Senate, I have stood up and voted for the environment. This makes the 
current vote all the more challenging. This discussion should be about 
the complete independence of two State agencies, the Pennsylvania 
Department of Environmental Protection and the Pennsylvania Public 
Utility Commission, one charged with protecting the environment and 
one charged with balancing the needs of consumers and utilities to 
ensure safe and reliable utility service at reasonable rates, protecting the 
public interest, furthering economic development, and fostering new 
technologies all while furthering Pennsylvania's competitive markets in 
an environmentally sound manner. 

Unfortunately, it appears that Kathleen McGinty has overstepped 
her bounds as Secretary of one independent department in order to 
influence another independent agency, the Public Utility Commission. 

I find the current untruths and misinformation that have circulated 
about Wendell Holland disturbing, especially when the current flap 
appears to stem from 4 of the 9,000 votes the chairman has cast. To 
date, none of these allegations have been proven. 

Even before the Ethics investigation last week, I had communicated 
my concerns with the administration and with Kathleen McGinty. 
Although I believe Kathleen McGinty has performed her duties in the 
Department of Environmental Protection admirably, I continue to be 
dismayed at her ongoing efforts to affect public policy in an 
independent agency outside her authority or her purview. It is troubling 

to me that she has continued to try to discredit another excellent 
Pennsylvania public servant and his efforts to protect Pennsylvania's 
utility consumers. 

APPOINTMENT BY THE 
PRESIDENT P R O T E M P O R E 

The PRESIDENT. The Chair wishes to announce the 
President pro tempore has made the following appointment: 

Mr. David W. Woods as a member of the Governing Board of 
the Pennsylvania Convention Center Authority. 

PETITIONS AND REMONSTRANCES 
(Continued) 

The PRESIDENT. The Chair recognizes the gentleman from 
Montgomery, Senator Rafferty. 

Senator RAFFERTY. Madam President, those who watched 
the Senate in action today saw democracy in action. They saw 
debate, they saw votes on issues, and they saw votes on the 
appointments of Secretaries, both for and against. I was pleased 
and proud to present and to vote for both Secretary McGinty and 
Secretary DiBerardinis, but it reminded me of the importance of 
what is happening a week from today, an election that 
traditionally has the lowest number of voter turnout. 

Next Tuesday throughout the Commonwealth of 
Pennsylvania's 67 counties, regardless of your party affiliation, 
there are questions on the ballot in the many school districts, 
counties, and municipalities throughout this Commonwealth. 
There are candidates for county commissioner, for row officers, 
for township commissioner and township supervisor, for council 
members in the boroughs and in the cities, for mayors, and for 
appellate court judges and Justices throughout this 
Commonwealth. I urge my fellow citizens to exercise the right to 
vote, the right that is very important to each and every one of us 
in this great Commonwealth, and to turn out in large numbers 
next Tuesday to vote. 

Thank you, Madam President. 
The PRESIDENT. Senator Rafferty has offered a petition 

recognizing next Tuesday, May 15, 2007, as primary day in 67 
counties, and he urges all of the citizens of Pennsylvania to vote. 

The Chair recognizes the gentleman from Allegheny, Senator 
Costa. 

Senator COSTA. Madam President, I, too, want to rise and 
support the comments made by my friend and colleague, Senator 
Rafferty, particularly with respect to the right to vote and the 
importance of voting in our Commonwealth. 

Senator Rafferty laid out all the different offices that are up 
for election, and I just want to add one component to that. 
Madam President, this primary, I believe in 498 of the 501 
school districts, individual voters in our communities and school 
districts will have the opportunity to address the issue of property 
tax relief as it relates to the shifting of real property taxes for a 
school district, either to a wage tax or a personal income tax. 

Madam President, regardless of an individual's position on 
that particular piece of legislation, it is incumbent upon our 
Commonwealth residents to recognize that the opportunity to 
vote on that matter exists for them, and I encourage everyone to 
take the time to leam about their respective school districts and 



2007 LEGISLATIVE JOURNAL — SENATE 527 

leam what they are proposing, and most importantly, cast a vote 
one way or another on that very, very important issue. 

My colleagues will all know that the issue of property tax 
relief or property tax reform has been one that has been discussed 
here for about 40 to 50 years. I think it is appropriate that we 
take the time to remind our constituency that, in fact, this is a 
very important ballot question that will appear on the election 
ballot, and encourage individuals to get out to vote and that they 
make certain they vote on these initiatives that will be before 
them. 

Thank you, Madam President. 
The PRESIDENT. Senator Costa wishes to call attention to 

the May 15, 2007, property tax relief shift vote, and calls 
attention to all 67 counties to make a decision on this issue. 

RECESS 

The PRESIDENT. The Chair recognizes the gentleman from 
Delaware, Senator Pileggi. 

Senator PILEGGI. Madam President, I move that the Senate 
do now recess until Monday, May 21, 2007, at 1 p.m., Eastern 
Daylight Saving Time. 

The motion was agreed to by voice vote. 
The Senate recessed at 2:30 p.m., Eastern Daylight Saving 

Time. 


