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THE GENERAL ASSEMBLY OF PENNSYLVANIA

SENATE BILL
No. 443 %"

INTRODUCED BY D. WHITE, PILEGGI, ALLOWAY, ERICKSON, ORIE, STACK
AND PIPPY, FEBRUARY 24, 2009

SENATOR D. WHITE, BANKING AND INSURANCE, AS AMENDED, MARCH 10,
2009
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ESTABLISHING A SYSTEM FOR PAYMENT OR REDUCTION IN PAYMENT FOR €
PREVENTABLE SERIOUS ADVERSE EVENTS WITHIN THIS COMMONWEALTH;
AND PROVIDING FOR THE POWERS AND DUTIES OF THE DEPARTMENT OF
HEALTH AND THE DEPARTMENT OF STATE.

The General Assembly of the Commonwealth of Pennsylvania

hereby enacts as follows:
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Seetionr—F—Fffective—<date—
SECTION 1. SHORT TITLE.

THIS ACT SHALL BE KNOWN AND MAY BE CITED AS THE PREVENTABLE
SERIOUS ADVERSE EVENTS ACT.

SECTION 2. DEFINITIONS.

THE FOLLOWING WORDS AND PHRASES WHEN USED IN THIS ACT SHALL
HAVE THE MEANINGS GIVEN TO THEM IN THIS SECTION UNLESS THE
CONTEXT CLEARLY INDICATES OTHERWISE:

"HEALTH CARE FACILITY." A HEALTH CARE FACILITY AS DEFINED
UNDER SECTION 802.1 OF THE ACT OF JULY 19, 1979 (P.L.130,
NO.48), KNOWN AS THE HEALTH CARE FACILITIES ACT, OR AN ENTITY
LICENSED AS A HOSPITAL UNDER THE ACT OF JUNE 13, 1967 (P.L.31,
NO.21), KNOWN AS THE PUBLIC WELFARE CODE.

"HEALTH CARE PROVIDER." A HEALTH CARE FACILITY OR A PERSON,

INCLUDING A CORPORATION, UNIVERSITY OR OTHER EDUCATIONAL
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INSTITUTION, LICENSED OR APPROVED BY THE COMMONWEALTH TO PROVIDE
HEALTH CARE OR PROFESSIONAL MEDICAL SERVICES. THE TERM SHALL
INCLUDE, BUT NOT BE LIMITED TO, A PHYSICIAN, A CERTIFIED NURSE
MIDWIFE, A PODIATRIST, A CERTIFIED REGISTERED NURSE
PRACTITIONER, A PHYSICIAN ASSISTANT, A CHIROPRACTOR, A HOSPITAL,
AN AMBULATORY SURGERY CENTER, A NURSING HOME OR A BIRTH CENTER.

"HEALTH PAYOR." AN INDIVIDUAL OR ENTITY PAYING FOR HEALTH
SERVICES FOR HIMSELF OR ITSELF OR ON BEHALF OF ANOTHER.

"MEDICAL ASSISTANCE." THE COMMONWEALTH'S MEDICAL ASSISTANCE
PROGRAM ESTABLISHED UNDER THE ACT OF JUNE 13, 1967 (P.L.31,
NO.21), KNOWN AS THE PUBLIC WELFARE CODE.

"NATIONAL QUALITY FORUM." A NOT-FOR-PROFIT MEMBERSHIP
ORGANIZATION CREATED TO DEVELOP AND IMPLEMENT A NATIONAL
STRATEGY FOR HEALTH CARE QUALITY MEASUREMENT AND REPORTING.

"PREVENTABLE SERIOUS ADVERSE EVENT." AN EVENT THAT OCCURS IN
A HEALTH CARE FACILITY THAT IS WITHIN THE HEALTH CARE PROVIDER'S
CONTROL TO AVOID, BUT THAT OCCURS BECAUSE OF AN ERROR OR OTHER
SYSTEM FAILURE AND RESULTS IN A PATIENT'S DEATH, LOSS OF BODY
PART, DISFIGUREMENT, DISABILITY OR LOSS OF BODILY FUNCTION
LASTING MORE THAN SEVEN DAYS OR STILL PRESENT AT THE TIME OF
DISCHARGE FROM A HEALTH CARE FACILITY. SUCH EVENTS SHALL BE
WITHIN THE LIST OF REPORTABLE SERIOUS EVENTS ADOPTED BY THE
NATIONAL QUALITY FORUM.

SECTION 3. PAYMENT POLICY FOR PREVENTABLE SERIQOUS ADVERSE
EVENTS.

(A) GENERAL RULE.--HEALTH CARE PROVIDERS MAY NOT KNOWINGLY
SEEK PAYMENT FROM HEALTH PAYORS, OR PATIENTS FOR A PREVENTABLE
SERIOUS ADVERSE EVENT OR SERVICES REQUIRED TO CORRECT OR TREAT
THE PROBLEM CREATED BY SUCH AN EVENT WHEN SUCH AN EVENT OCCURRED

UNDER THEIR CONTROL.
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(B) REFUNDS.--A HEALTH CARE PROVIDER WHO DISCOVERS THAT
PAYMENT HAS UNKNOWINGLY BEEN SOUGHT FOR A PREVENTABLE SERIOUS
ADVERSE EVENT OR SERVICES REQUIRED TO CORRECT OR TREAT THE
PROBLEM CREATED BY SUCH AN EVENT SHALL IMMEDIATELY NOTIFY THE
HEALTH PAYOR, OR PATIENT AND SHALL REFUND ANY PAYMENT RECEIVED
WITHIN 30 DAYS OF DISCOVERY OR RECEIPT OF PAYMENT, WHICHEVER IS
LATER.

(C) NOTIFICATION.--A HEALTH CARE PAYOR WHO DISCOVERS THAT
PAYMENT HAS BEEN SOUGHT FOR A PREVENTABLE SERIOUS ADVERSE EVENT
OR SERVICES REQUIRED TO CORRECT OR TREAT A PROBLEM CREATED BY
SUCH AN EVENT SHALL NOTIFY THE HEALTH CARE PROVIDER THAT PAYMENT
MAY NOT BE SOUGHT FOR SUCH AN EVENT OR SERVICES AND THAT PAYMENT
SHALL NOT BE MADE FOR SUCH EVENTS OR SERVICES.

(D) LIABILITY.--ANY INFORMATION PROVIDED TO ANY HEALTH CARE
PAYOR OR HEALTH CARE PROVIDER, IN COMPLIANCE WITH SUBSECTIONS
(B) AND (C), SHALL NOT BE DISCOVERABLE OR ADMISSIBLE IN ANY
CIVIL OR ADMINISTRATIVE ACTION RELATED TO THE ACT OF MARCH 20,
2002 (P.L.154, NO.13), KNOWN AS THE MEDICAL CARE AVAILABILITY
AND REDUCTION OF ERROR (MCARE) ACT.

SECTION 4. DUTIES OF DEPARTMENT OF HEALTH.

(A) PUBLISHING OF UPDATES.--THE DEPARTMENT SHALL PUBLISH IN
THE PENNSYLVANIA BULLETIN ANY UPDATES TO THE LIST OF REPORTABLE
SERIOUS ADVERSE EVENTS ADOPTED BY THE NATIONAL QUALITY FORUM
WITHIN 30 DAYS OF THE UPDATE ISSUED BY THE NATIONAL QUALITY
FORUM.

(B) HEALTH DEPARTMENT RESPONSIBILITY.--IN ACCORDANCE WITH
THE ACT OF JULY 19, 1979 (P.L.130, NO.48), KNOWN AS THE HEALTH
CARE FACILITIES ACT, THE DEPARTMENT OF HEALTH SHALL BE
RESPONSIBLE FOR INVESTIGATING PATIENT COMPLAINTS REGARDING A

HEALTH CARE FACILITY THAT IS SEEKING PAYMENT DIRECTLY FROM THE
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PATIENT OR HEALTH CARE PAYOR FOR A PREVENTABLE SERIOUS ADVERSE
EVENT.
SECTION 5. DUTIES OF DEPARTMENT OF STATE.

THE DEPARTMENT OF STATE SHALL BE RESPONSIBLE FOR
INVESTIGATING PATIENT COMPLAINTS REGARDING A HEALTH CARE
PROVIDER THAT IS NOT A HEALTH CARE FACILITY THAT IS SEEKING OR
CAUSING TO BE SOUGHT PAYMENT DIRECTLY FROM THE PATIENT OR HEALTH
CARE PAYOR FOR A PREVENTABLE SERIOUS ADVERSE EVENT.

SECTION 6. APPLICABILITY.

(A) HOSPITAL MEDICAL ASSISTANCE PAYMENT POLICY.--NOTHING IN
THIS ACT SHALL REQUIRE THE DEPARTMENT OF PUBLIC WELFARE TO
ALTER, AMEND OR REISSUE ANY PAYMENT POLICY FOR INPATIENT
HOSPITALS RELATING TO PREVENTABLE SERIOUS ADVERSE EVENTS THAT
WAS PROMULGATED PRIOR TO THE ENACTMENT OF THIS ACT. ANY
MODIFICATIONS TO THE DEPARTMENT OF PUBLIC WELFARE PAYMENT POLICY
PROMULGATED ON OR AFTER THE DATE OF ENACTMENT OF THIS ACT FOR A
HEALTH CARE PROVIDER FOR A PREVENTABLE SERIOUS ADVERSE EVENT
SHALL REQUIRE A 30-DAY PUBLIC COMMENT PERIOD.

(B) CONTRACTS.--NOTHING IN THIS ACT SHALL PROHIBIT A HEALTH
CARE PROVIDER AND PAYOR FROM ESTABLISHING BY CONTRACT ANY
POLICIES AND PROCEDURES ASSOCIATED WITH SERIOUS PREVENTABLE
ADVERSE EVENTS NECESSARY TO IMPLEMENT THE PROVISIONS OF THIS
ACT.

(C) REPORTING.--

(1) HEALTH CARE PROVIDERS SHALL INCLUDE ALL APPLICABLE
MEDICAL CODES IN MAKING REPORTS IN COMPLIANCE WITH THE ACT OF
JULY 8, 1986 (P.L.408, NO.89), KNOWN AS THE HEALTH CARE COST
CONTAINMENT ACT.

(2) A PREVENTABLE SERIOUS ADVERSE EVENT SHALL BE

REPORTED PURSUANT TO THE REQUIREMENTS OF THE ACT OF MARCH 20,
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1 2002 (P.L.154, NO.13), KNOWN AS THE MEDICAL CARE AVAILABILITY
2 AND REDUCTION OF ERROR (MCARE) ACT.

3 (D) MEDICARE PAYMENT.--NOTHING IN THIS ACT SHALL BE

4 CONSTRUED TO SUPERSEDE MEDICARE PAYMENT POLICIES WHERE THE

5 SERVICES PROVIDED TO THE PATIENT ARE PAID FOR BY MEDICARE. IF

6 MEDICARE DENIES PAYMENT BASED ON A DETERMINATION THAT A

7 PREVENTABLE SERIOUS ADVERSE EVENT HAS OCCURRED, NOTHING IN THIS
8 ACT SHALL BE CONSTRUED TO REQUIRE MEDICAL ASSISTANCE OR A HEALTH
9 PAYOR TO PAY A CLAIM FOR THE EVENT OR SERVICES.
10 SECTION 7. EFFECTIVE DATE.

11 THIS ACT SHALL TAKE EFFECT IN 180 DAYS.
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