PRI OR PRI NTER S NOS. 816, 882 PRINTER S No. 1170

THE GENERAL ASSEMBLY OF PENNSYLVANIA

SENATE BILL
No. 726 *%5°

| NTRODUCED BY BROMNE, WONDERLI NG, GREENLEAF, BOSCOLA, M VA TE,
FOLMER, ROBBINS, TOMLI NSON, WAUGH AND ORI E, APRIL 9, 2007

AS AVENDED ON THI RD CONSI DERATI ON, JUNE 13, 2007
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AN ACT
Amendi ng the act of August 24, 1963 (P.L.1175, No.497), entitled
"An act to codify, amend, revise and consolidate the | aws
relating to nmechanics' liens,"” further providing for
definitions and, for waiver of lien by claimant, FOR RIGHT TO <—
LIMT CLAI M5 TO UNPAI D BALANCE OF CONTRACT PRI CE AND FOR
PRIORI TY OF LIEN
The General Assenbly of the Conmonweal th of Pennsyl vani a
her eby enacts as foll ows:
Section 1. Seetion201(14)—and-section—4061L SECTI ONS 201(14), <—
401, 405 AND 508 of the act of August 24, 1963 (P.L.1175,
No. 497), known as the Mechanics' Lien Law of 1963, anended June
29, 2006 (P.L.210, No.52), are anended to read:
Section 201. Definitions.--The followi ng words, terns and
phrases when used in this act shall have the nmeaning ascribed to
themin this section, except where the context clearly indicates
a different neaning:

* * %

(14) "Residential [building] property" neans property on

which there is or will be constructed a residential building not

nore than three stories in height, not including any basenent
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| evel , regardl ess of whether any portion of that basenent is at

grade level, or which is zoned or otherw se approved for

residential devel opment on which there is or will be constructed

a residential building not nore than three stories in height,

not including any basenent | evel, regardl ess of whether any

portion of that basenent is at grade |evel, planned residential
devel opnent or agricultural use, or for which a residential

subdi vi sion or | and devel opnent plan or planned residenti al

devel opnent plan has received prelimnary, tentative or final

approval on which there is or will be constructed a residenti al

bui I ding not nore than three stories in height, not including

any basenent | evel, regardl ess of whether any portion of that

basenent is at grade level, pursuant to the act of July 31, 1968

(P.L.805, No.247), known as the "Pennsyl vania Minicipalities
Pl anni ng Code. "
Section 401. Wiiver of Lien by dainmant.--

(a) Residential [Buildings] Property.

[(1)] A contractor or subcontractor may waive his right to

file a claimagainst residential property [for the erection,

construction, alteration or repair of a residential building, in

which the total contract price between the owner and the

contractor is less than one nmllion dollars ($1,000,000),] by a

witten instrunment signed by himor by any conduct which

operates equitably to estop such contractor fromfiling a claim
[(2) (i) A subcontractor may waive his right to file a

cl ai m agai nst property for the erection, construction,

alteration or repair of a residential building, in which the

total contract price between the owner and the contractor is

| ess than one mllion dollars ($1,000,000), by a witten

i nstrument signed by himor by any conduct which operates
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equitably to estop himfromfiling a claim

(i) A subcontractor may waive his right to file a claim
agai nst the property, irrespective of the contract price between
the owner and the contractor, of a residential building by a
witten instrunment signed by himor by any conduct which
operates equitably to estop himfromfiling a claim provided
the contractor has posted a bond guaranteei ng paynent for |abor
and materials provided by subcontractors.]

(b) Nonresidential Buildings.

(1) Except as provided in subsection [(a)(1)] (a), a waiver
by a contractor of lien rights is against public policy,
unl awful and void unless given in consideration for paynent for
the work, services, materials or equipment provided and only to
the extent that such paynent is actually received.

(2) Except as provided in subsection [(a)(2)] (a), a waiver
by a subcontractor of lien rights is against public policy,
unl awful and void, unless given in consideration for paynent for
the work, services, materials or equipnment provided and only to
the extent that such paynent is actually received, or unless the
contractor has posted a bond guaranteei ng paynent for |abor and
mat eri al s provi ded by subcontractors.

SECTI ON 405. [RIGHT OF OANER TO LIM T CLAI M5 TO UNPAI D
BALANCE OF CONTRACT PRI CE. --WHERE THE CLAI M5 OF SUBCONTRACTORS
EXCEED | N THE AGGREGATE THE UNPAI D BALANCE OF THE CONTRACT PRI CE
SPECI FI ED I N THE CONTRACT BETWEEN THE OANER AND THE CONTRACTOR
THEN | F THE SUBCONTRACTOR HAS ACTUAL NOTI CE OF THE TOTAL AMOUNT
OF SAI D CONTRACT PRICE AND OF I TS PROVI SIONS FOR THE TI ME OR
TI MES FOR PAYMENT THEREOF BEFORE ANY LABOR OR MATERI ALS WERE
FURNI SHED BY HM OR | F SUCH CONTRACT OR THE PERTI NENT
PROVI SI ONS THEREOF WERE FI LED I N THE OFFI CE OF THE PROTHONOTARY
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IN THE TI ME AND MANNER PROVI DED | N SECTI ON 402, EACH CLAI M
SHALL, UPON APPLI CATI ON OF THE OAMNER, BE LIM TED TO I TS PRO- RATA
SHARE OF THE CONTRACT PRI CE REMAI NI NG UNPAI D, OR WH CH SHOULD
HAVE REMAI NED UNPAI D, WHI CHEVER | S GREATEST | N AMOUNT AT THE
TIME NOTI CE OF | NTENTION TO FILE A CLAIM WAS FI RST G VEN TO THE
OMER, SUCH NOTI CE I NURI NG TO THE BENEFI T OF ALL CLAI MANTS. ]
RIGAT TOLIMT CGAMS TO UNPAI D BALANCE OF CONTRACT PRI CE. - -

(A) CONTRACTOR. THE NMAXI MUM AMOUNT FOR WHI CH AN I NTEREST I N

REAL PROPERTY NMAY BE SUBJECT TO A LI EN UNDER THI S ACT FOR ONE OR

MORE LI EN CLAIMS FILED PURSUANT TO THI S ACT SHALL NOT BE GREATER

THAN THE PRI CE OF THE CONTRACT BETWEEN THE OMER AND THE

CONTRACTOR LESS THE AMOUNT OF PAYMENTS MADE BY THE OMNER TO THE

CONTRACTOR OR TO ANOTHER LI EN CLAI MANT PRI OR TO RECEI PT BY THE

OMER OF A NOTICE OF INTENTION TO FILE A LIEN CLAIM PURSUANT_TO

SECTI ON 501.

(B)  SUBCONTRACTORS.

(1) INTHE CASE OF A LIEN CLAIM FILED BY A SUBCONTRACTOR I N

PRIVITY OF CONTRACT WTH THE CONTRACTOR, THE NMAXI MUM AMOUNT FOR

VH CH AN | NTEREST | N REAL PROPERTY NMAY BE SUBJECT TO A LIEN

UNDER THI S ACT FOR ONE OR MORE LIEN CLAIMS FILED UNDER TH S ACT

SHALL NOT BE CGREATER THAN THE LESSER OF:

(1) THE AMOUNT PROVIDED I N SUBSECTION (A); OR

(1) THE PRICE OF THE CONTRACT BETWEEN THE CONTRACTOR AND

SUBCONTRACTOR LESS THE AMOUNT OF PAYMENTS, |F_ANY, JUSTIFIABLY

MADE PRI OR TO RECEI PT BY THE CONTRACTOR OF A COPY OF A NOTI CE OF

I NTENTION TO FILE A CLAIM BY THE CONTRACTOR TO THE SUBCONTRACTOR

OR TO ANOTHER LI EN CLAIMANT IN PRIVITY OF CONTRACT WTH THE

SUBCONTRACTOR.

(2) INTHE CASE OF A LIEN CLAIMFILED BY A PARTY CF PRIVITY

I N CONTRACT WTH A SUBCONTRACTOR, THE NMAXI MUM AMOUNT FOR WHI CH
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AN | NTEREST | N REAL PROPERTY NMAY BE SUBJECT TO A LIEN UNDER THI S

ACT FOR ONE OR MORE LIEN CLAIMS FILED UNDER THI S ACT _SHALL NOT

BE_CGREATER THAN THE LESSER OF:

(1) THE AMOUNT PROVIDED I N SUBSECTION (A); OR

(1) THE PRICE OF THE CONTRACT BETWEEN THE CONTRACTOR AND

SUBCONTRACTOR W TH WHOM THE PARTY HAS CONTRACTED, LESS THE

AMOUNT_OF PAYMENTS JUSTI FIABLY MADE, |F_ANY, PRI OR TO RECEI PT BY

THE CONTRACTOR OF A COPY OF THE NOTICE OF I NTENTION TO FILE A

CLAIM TO THE SUBCONTRACTOR OR TO ANOTHER LI EN CLAI MANT; OR

(11'1) THE PRI CE OF THE CONTRACT BETWEEN THE SUBCONTRACTOR

AND THE PARTY LESS THE AMOUNT OF PAYMENTS JUSTI FIABLY MADE, |F

ANY, BY THE SUBCONTRACTOR TO THE PARTY.

(G BREACH. FOR PURPOSES OF DETERM NI NG THE MAXI MUM AMOUNT

FOR WHI CH AN | NTEREST I N REAL PROPERTY MAY BE SUBJECT TO A LIEN

IN THE EVENT THAT A CONTRACTOR OR SUBCONTRACTOR IS | N BREACH

UNDER THE TERMS OF A CONTRACT TOWHICH IT IS A PARTY, THE PRI CE

OF THE CONTRACT SHALL BE DEEMED TO HAVE BEEN REDUCED BY THE

DAVAGES | NCURRED BY THE NONBREACHI NG PARTY TO THE CONTRACT AS A

RESULT OF THE BREACH.

(D) FOR PURPOSES CF THI S SECTI ON.

(1) THE TERM "PRICE OF THE CONTRACT" SHALL | NCLUDE AMOUNTS

DUE FOR LABOR OR MATERI AL VWH CH ARE FURNI SHED AS A RESULT_ OF:

(1) A CONTRACT;

(1) A WRITTEN AMENDVENT _TO A CONTRACT; OR

(111) ~ANY CHANGE ORDER OR OTHER DI RECTI VE FOR LABOR OR

MATERIALS I N ADDI TION TO THE SCOPE OF WORK UNDER AN I NI TI AL

CONTRACT, PROVI DED THAT THE LI EN CLAI MANT HAS NOTI FI ED THE PARTY

WTH WVHOM IT IS IN PRIVITY OF CONTRACT WTHI N SEVEN (7) DAYS OF

THE RECEI PT OF THE CHANGE ORDER OR OTHER DI RECTI VE THAT THE

FURNI SHING IS ALLEGED TO BE I N ADDI TI ON TO THE SCOPE OF WORK
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UNDER THE CONTRACT; OR

(2) INTHE CASE OF A SUPPLI ER, "PRI CE OF THE CONTRACT"

I NCLUDES A DELI VERY OR ORDER SLIP SIGNED BY THE OMNER,

CONTRACTOR OR SUBCONTRACTOR, OR AN AUTHORI ZED AGENT_OF ANY OF

(3) "PRICE OF THE CONTRACT" DOES NOT | NCLUDE AN AGREENMENT

PREDOM NANTLY | NTENDED TO REDUCE THE CREDIT RI SK OF A PARTY,

I NCLUDI NG A JO NT_CHECK ARRANGENMENT, PAYMENT GUARANTEE OR

SIM LAR CREDI T_AGREEMENT.

SECTI ON 508. PRIORITY OF LIEN --THE LIEN OF A CLAI M FI LED
UNDER THI S ACT SHALL TAKE EFFECT AND HAVE PRI ORI TY AS FOLLOWE:

(A) EXCEPT AS SET FORTH I N SUBSECTION (C), IN THE CASE COF
THE ERECTI ON OR CONSTRUCTI ON OF AN | MPROVEMENT, AS OF THE DATE
OF THE VI SI BLE COMMENCEMENT UPON THE GROUND OF THE WORK OF
ERECTI NG OR CONSTRUCTI NG THE | MPROVEMENT.

(B) EXCEPT AS SET FORTH I N SUBSECTION (C), IN THE CASE COF
THE ALTERATI ON OR REPAI R OF AN | MPROVEMENT, AS OF THE DATE OF
THE FILING OF THE CLAIM

(© ANY LIEN OBTAI NED UNDER THI S ACT BY A CONTRACTOR OR
SUBCONTRACTOR SHALL BE SUBCRDI NATE TO THE FOLLOW NG

(1) A PURCHASE MONEY MORTGAGE AS DEFINED IN 42 PA.C.S. 8§
8141(1) (RELATING TO TI ME FROM WHI CH LI ENS HAVE PRI ORI TY).

(2) AN OPEN-END MORTGAGE AS DEFINED IN 42 PA.C.S. § 8143(F)
( RELATI NG TO OPEN- END MORTGAGES), THE PROCEEDS OF WHI CH ARE USED
TO PAY ALL OR PART OF THE COST OF COWVPLETI NG ERECTI ON,
CONSTRUCTI ON, ALTERATI ON OR REPAI R OF THE MORTGAGED PREM SES
SECURED BY THE OPEN- END MORTGACE[.] OR TO SECURE CERTAI N

ADVANCES UNDER 42 PA.C.S. 8§ 8144 (RELATING TO MORTGAGES TO

SECURE CERTAI N ADVANCES) .

(3) ANY SUBSTI TUTI ON, REFI NANCE OR MCDI FI CATION OF A
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1 MORTGACGE REFERRED TO UNDER PARAGRAPHS (1) AND (2).

2 Section 2. This act shall take effect in 60 days.
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