PRINTER S NO. /72

THE GENERAL ASSEMBLY OF PENNSYLVANIA

SENATE BILL

Session of
NO. 1 2007

| NTRODUCED BY PI LEGE , SCARNATI, MELLOW ORI E, KASUN C, MJSTOQ,
RAFFERTY, O PAKE, TOMLINSON, M WH TE, ERI CKSQON, WAUGH
FOLMER, COSTA, EARLL, VANCE, BOSCOLA, CORMAN, WONDERLI NG,
GORDNER, RHOADES, D. WHI TE, PI PPY, MADI GAN, ARMSTRONG BAKER,
C. WLLIAMS, BRUBAKER, BROWNE AND REGOLA, MARCH 29, 2007

REFERRED TO STATE GOVERNVENT, MARCH 29, 2007

AN ACT
1 Anending the act of June 21, 1957 (P.L.390, No.212), entitled
2 "An act requiring certain records of the Comonwealth and its
3 political subdivisions and of certain authorities and other
4 agenci es perform ng essential governnental functions, to be
5 open for exam nation and inspection by citizens of the
6 Commonweal t h of Pennsyl vani a; authori zing such citizens under
7 certain conditions to make extracts, copies, photographs or
8 phot ostats of such records; and providing for appeals to the
9 courts of common pleas,” further providing for public records
10 of judicial agencies, |legislative agencies and state-rel ated
11 uni versities; establishing an open records officer in each
12 agency; establishing exceptions officers to hear appeals;
13 establishing the Open Records O eari nghouse; and naking
14 editorial changes.
15 The General Assenbly of the Conmonweal th of Pennsyl vani a

16 hereby enacts as foll ows:

17 Section 1. The act of June 21, 1957 (P.L.390, No.212),
18 referred to as the R ght-to-Know Law, is anended by adding a
19 chapter heading and a section to read:

20 CHAPTER 1

21 PRELI M NARY PROVI SI ONS

22 Section 101. Short title.
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This act shall be known and may be cited as the Ri ght-to-Know

Law.

Section 2. Section 1 of the act, amended June 29, 2002
(P.L.663, No.100), is renunbered and anended to read:

Section [1] 102. Definitions.

The foll ow ng words and phrases when used in this act shal
have the neanings given to themin this section unless the
context clearly indicates otherw se:

"Agency." [Any office, departnment, board or conm ssion of
t he executive branch of the Commonweal th, any political
subdi vi si on of the Conmonweal th, the Pennsyl vani a Turnpi ke
Commi ssion, the State System of Hi gher Education or any State or
muni ci pal authority or simlar organization created by or
pursuant to a statute which declares in substance that such
organi zation perforns or has for its purpose the performance of

an essential governmental function.] A Commonweal th agency, a

| ocal agency, a judicial agency and a | eqi sl ative agency.

"Cl eari nghouse." The Open Records C eari nghouse establi shed

pursuant to the provisions of section 1309.

"Conmmonweal th agency."” [An agency which is a Comobnweal th
agency as that termis defined under 62 Pa.C. S. 8 103 (relating
to definitions).]

(1) Any office, departnent, authority or conm ssion of

t he executive branch; an i ndependent agency; and a State-

affiliated entity. The term i ncl udes:

(i) The Governor's Ofice.

(ii) The Ofice of Attorney CGeneral, the Departnent

of the Auditor General and the Treasury Departnent.

(iii) A statutorily established organi zati on whi ch

perforns or is intended to perform an essenti al
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gover nnental functi on.

(2) The termdoes not include a judicial or |eqgislative

agency.

"Exceptions officer." As foll ows:

(1) For a Commpbnweal th agency or a | ocal agency, the

heari nqg offi cer desi gnated under section 504(b).

(2) For a judicial agency, the individual designated

under secti on 504(c).

(3) For a l|leqgislative agency, the individual desi gnated

under section 504(d).

"Financial record." Any account, voucher or contract dealing

(1) the receipt or disbursenent of funds by an agency;

(2) an agency's acquisition, use or di sposal of

services, supplies, materials, equi pnent or property.

"]l ndependent agency." Any board, conm ssion or other agency

or officer of the Commbpnweal th, that is not subject to the

policy supervision and control of the Governor. The term does

not include a judicial or |eqgislative agency.

"Judi ci al agency." A court of the Commpbnweal th or any ot her

entity or office of the unified judicial system

"Leqi sl ati ve agency." Any of the foll ow ng:

(1) The Senate.

(2) The House of Representatives.

(3) The Capitol Preservation Conmttee.

(4) The Center for Rural Pennsyl vani a.

(5) The Joint Legislative Air and Water Pol | uti on

Control and Conservati on Conm tt ee.

(6) The Joint State Governnent Conm SSi on.

20070S0001BO772 - 3 -
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(7)) The Leqi sl ati ve Budget and Fi nance Conmi ttee.

(8) The Legislative Data Processi ng Conmi ttee.

(9) The | ndependent Requl atory Revi ew Conmni Ssi on

(10) The Leqi sl ati ve Ref erence Bureau.

(11) The Local Governnent Conmi SSi on.

(12) The Pennsyl vani a Conmni ssi on on Sent enci ng.

"[ Non- Commonweal t h] Local agency." [An agency which is not a

Commonweal th agency.] Any of the follow ng:

(1) Any political subdivision, internediate unit or

public, trade or vocati onal school.

(2) Any local, intergovernnental, reqgi onal or nunicipa

agency, authority, council, board or conm ssi on.

The term does not include a tax coll ector under the act of

Decenber 31, 1965 (P.L.1257, No.511), known as The Local Tax

Enabl i ng Act.

"Public record." As foll ows:

(1) Any [account, voucher or contract dealing with the
recei pt or disbursenment of funds by an agency or its
acqui sition, use or disposal of services or of supplies,
mat eri al s, equi pnent or other property and any] mnute, order
or decision by an agency fixing the personal or property
rights, privileges, imunities, duties or obligations of any
person or group of persons[: Provided, That the].

(2) The term["public records” shall not nean any]

(i) A financial record.

(ii) The record of a conviction for a crininal act.

(3) The term does not include:

(i) Any report, comuni cation or other paper, the

publication of which would disclose the institution,
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progress or result of an investigation undertaken by an
agency in the performance of its official duties[,

except]. The exception under this subparagraph does not

apply to those reports filed by agencies pertaining to
safety and health in industrial plants[; it shall not
i ncl ude any].
(ii) Any record, docunent, material, exhibit,
pl eadi ng, report, nenorandum or other paper[,]:

(A) access to or the publication of which is
prohi bited, restricted or forbidden by statute | aw or
order, rule or decree of court[, or];

(B) which would operate to the prejudice or
i mpai rment of a person's reputation or personal
security[, or]; or

(C which would result in the |oss by an _agency,
t he Comonweal th or any of its political subdivisions
or conm ssions or State or nunicipal authorities of
Federal funds[, excepting therefrom however the
record of any conviction for any crimnal act].

"Record."” Any docunent maintained by an agency, in any form
whet her public or not.

"Requester.” A person [who is a resident of the Commonweal th
and] that requests a record pursuant to this act. The term

i ncludes a political subdivision.

"Response."” Access to a record or an agency's witten notice
granting, denying or partially granting and partially denying
access to a record. access to a record.

"State-affiliated entity." A Commonweal th authority or

Commpnweal th entity. The term i ncl udes the Pennsyl vani a H gher

Educati on Assi stance Agency, the Pennsyl vani a Housi ng Fi nance

20070S0001BO772 - 5 -
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Agency, the Pennsyl vani a Miuni ci pal Retirenent Board, the State

System of Hi gher

Educati on,

a State-related institution, a

communi ty coll ege and the Pennsyl vani a Tur npi ke Conmi ssi on.

"State-rel ated i nstitution."

Any of the foll ow ng:

(1) The Pennsyl vania State University.

(2) The University of Pittsburgh.

(3) Lincoln University.

(4) Tenple University.

Section 3.

Secti on 301.

The act

i s amended by addi ng chapters to read:

CHAPTER 3

REQUI REMENTS AND PRCHI Bl T1 ONS

Commpnweal t h agenci es.

(a) Requirenent.--A Commpbnweal th agency shall provide public

records under Chapters 5 and 7.

(b)Y Prohibition.--A Commpnweal th agency nay not deny a

requester access to a public record due to the i ntended use of

the public record by the requester.

Secti on 302.

Local agenci es.

(a) Requirenent.--A |loca

agency shall provide public

records under Chapters 5 and 7.

(b)Y Prohibition.--A |ocal

agency nmay not deny a reguester

access to a public record due to the i ntended use of the public

record by the requester.

Secti on 303.

Legi sl ati ve agenci es.

(a) Requirenent.--A leqislative agency shall provide

financial records under Chapters 5 and 7.

(b)Y Prohibition.--A leqislative agency nay not deny a

requester access to a financi al

record due to the intended use

of the financi al

record by the requester.

Secti on 304.

Judi ci al

agenci es.
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1 (a) Requirenent.--A judicial agency shall provide financial
2 records under Chapters 5 and 7.

3 (b) Prohibition.-- Ajudicial agency may not deny a

4 requester access to a financial record due to the intended use
5 of the financial record by the requester.

6 CHAPTER 5

7 ACCESS

8 Section 501. Scope.

9 This chapter applies to all _agenci es.

10 Section 502. Open-records office.

11 An_agency shall do all of the follow ng:

12 (1) Establish at |east one open-records office.

13 (2) Staff and equip the office in a manner which assures
14 pronpt _and efficient response to requests under this act.

15 Each office shall be capable of receiving facsinle and e-
16 mai | _transni ssi ons.

17 Section 503. Open-records officer.

18 (a) Establishnent.--

19 (1) Except as set forth in paragraph (2), all of the
20 follow ng apply:
21 (i) An agency shall designate an official or
22 enpl oyee to act _as the open-records officer.
23 (ii) The official address of the open-records
24 officer shall be the sane as the open-records office
25 establ i shed under section 502.
26 (2) For a leqgislative agency other than the Senate or
27 the House of Representatives, the open-records officer
28 designated by the Legislative Reference Bureau shall serve as
29 t he open-records officer.
30 (b) Functions.--

20070S0001BO772 - 7 -
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(1) The open-records officer shall receive requests

submtted to the agency, direct requests to other appropriate

persons, track the agency's progress in responding to

requests and issue interimand final responses under this

act.

(2) Upon receiving a request for a public record, the

open-records officer shall do all of the foll ow ng:

(i) Date stanp of a request or put a contenporaneous

dated neno in the file if the request is verbal.

(ii) Conpute the day on which the five-day peri od

under section 901 will expire and make a notation of that

date on the request.

(iii) Create an electronic or paper copy of the

request, including all docunents submtted with the

(iv) Create a file for the retention of the origi nal

request, a copy of the response, a record of verbal or

witten conmuni cations with the requester and a copy of

ot her conmuni cati ons.

Secti on 504. Excepti ons officer.

(a)

Requi renent . - - An agency shall desi gnate an excepti ons

officer to review requests which are deni ed or deened deni ed by

t he agency.

(b)

Commpnweal th agenci es and | ocal agenci es. --A heari ng

of ficer designated by the cl eari nghouse under secti on 1309(4)

shal |l serve as the designated exceptions officer for all:
(1) Conmonweal th agenci es; and
(2) local agencies.
(c) Judicial agencies.--A judicial agency shall designate an

excepti ons officer.

20070S0001BO772 - 8 -



1 (d) Legislative agencies.--

2 (1) Except as set forth in paragraph (2), the

3 Legi sl ative Reference Bureau shall designate an exceptions

4 officer to serve for all leqgislative agencies.

5 (2) Each of the follow ng shall designate an exceptions
6 officer:

7 (i) The Senate.

8 (ii) The House of Representatives.

9 Section 505. Regulations and policies.

10 (a) Authority.--An agency may pronul gate requl ations, rules
11 or policies necessary to inplenent this act.

12 (b) Posting.--The following information shall be posted at
13 the open-records office and on the agency's Internet website:
14 (1) Contact information for the open-records officer.
15 (2) Contact information for the applicable exceptions
16 officer.

17 (3) Rules, regulations, policies and procedures of the
18 agency relating to this act.

19 Section 506. Uniformform
20 (a) Conmonweal th agenci es. --The cl eari nghouse shal |l devel op
21 a uniformformwhich my be used by all Conmonwealth and | ocal
22 agencies to file a request under this act. The formshall be
23 published in the Pennsylvania Bulletin and on the
24 clearinghouse's Internet website.
25 (b) Judicial agencies.--A judicial agency nmay develop a form
26 to request financial records or may use a form devel oped by the
27 Admnistrative Ofice of Pennsylvania Courts or the
28 cl earinghouse.
29 (c) Legislative agencies.--A leqgislative agency nay devel op

30 a formto request financial records or may use the form
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devel oped by the cl eari nghouse.

Section 4. The act is anmended by adding a chapter heading to
read:

CHAPTER 7

Section 5. Section 2 of the act, amended June 29, 2002
(P.L.663, No.100), is renunbered and anended to read:
[ Section 2. Procedure for access to public records.

(a) GCeneral rule.--]

Section 701. Access to public records.

Unl ess ot herw se provided by law, a public record shall be
accessi ble for inspection and duplication by a requester in
accordance with this act. A public record shall be provided to a
requester in the mediumrequested if the public record exists in
that medium otherwise, it shall be provided in the nediumin
which it exists. Public records shall be available for access
during the regul ar business hours of an agency. Nothing in this
act shall provide for access to a record which is not a public
record.

[(b) Requests.--]

Secti on 702. Request s.

Agencies may fulfill verbal requests for access to public

records and anonynous requests for access to public records. In
the event that the requester wi shes to pursue the relief and
remedi es provided for in this act, the requester nust initiate
such relief with a witten request.

[(c) Witten requests.--]

Section 703. Witten requests.

submtted in person, by mail, by e-mail, by facsimle or, to the

20070S0001BO772 - 10 -
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extent provided by agency rules, any other electronic neans. A
witten request shall be addressed to the agency head or [other
person designated in the rules established by the agency] open-

records officer designated in section 503. A witten request

shoul d identify or describe the records sought with sufficient
specificity to enable the agency to ascertain which records are
bei ng requested and shall include the nane and address to which
t he agency should address its response. A witten request need
not include any explanation of the requester's reason for
requesting or intended use of the records.

[(d) Electronic access.--]

Secti on 704. El ectroni c access.

In addition to the requirenents of [subsection (a)] section
701, an agency may meke its public records avail abl e through any
publicly accessible electronic neans. If access to a public
record is routinely avail able by an agency only by electronic
nmeans, the agency shall provide access to inspect the public
record at an office of the agency.

[(e) Creation of a public record.--]

Section 705. Creation of public record.

When responding to a request for access, an agency shall not
be required to create a public record which does not currently
exist or to conpile, maintain, format or organize a public
record in a manner in which the agency does not currently
conpile, maintain, format or organi ze the public record.

[(f) Conversion of an electronic record to paper.--]

Section 706. Conversion of electronic record to paper.

If a public record is only maintained electronically or in
ot her nonpaper nedia, an agency shall, upon request, duplicate

the public record on paper when responding to a request for

20070S0001BO772 - 11 -
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access in accordance with this act.
[(g) Retention of records.--]

Secti on 707. Ret enti on of records.

Nothing in this act is intended to nodify, rescind or
supersede any record retention and disposition schedul e
establ i shed pursuant to | aw.

Section 6. Section 3.1 of the act, added June 29, 2002
(P.L.663, No.100), is repeal ed:

[Section 3.1. Access to public records.

An agency may not deny a requester access to a public record
due to the intended use of the public record by the requester.]

Section 7. Section 3.2 of the act, added June 29, 2002
(P.L. 663, No.100), is renunbered and anended to read:

Section [3.2] 708. Redaction.

If an agency determ nes that a public record contains
information which is subject to access as well as infornmation
which is not subject to access, the agency's response shal
grant access to the information which is subject to access and
deny access to the information which is not subject to access.
If the information which is not subject to access is an integral
part of the public record and cannot be separated, the agency
shall redact fromthe public record the information which is not
subj ect to access, and the response shall grant access to the
i nformation which is subject to access. The agency nmay not deny
access to the public record if the information which is not
subject to access is able to be redacted. Information which an
agency redacts in accordance with this subsection shall be
deened a deni al under [section 3.3] Chapter 9.

Section 8. The act is anmended by adding a chapter heading to

r ead:

20070S0001BO772 - 12 -



1 CHAPTER 9

2 ACGENCY RESPONSE

3 Section 9. Section 3.3 of the act, added June 29, 2002

4 (P.L.663, No.100), is renunbered and anended to read:

5 [Section 3.3. Commonweal th agency's response to witten

6 requests for access.

7 (a) GCeneral rule.--]

8 Section 901. Ceneral rule.

9 Upon receipt of a witten request for access to a record, [a
10 Commonweal th] an agency shall make a good faith effort to

11 determne if the record requested is a public record and to

12 respond as pronptly as possible under the circunstances existing
13 at the tine of the request but shall not exceed [ten] five

14 business days fromthe date the witten request is received by
15 the [Commonweal th] agency head or [other person designated by
16 the Commonweal th agency for receiving such requests] open-

17 records officer for an agency. If the [ Coormobnweal t h] agency

18 fails to send the response within [ten] five business days of
19 receipt of the witten request for access, the witten request
20 for access shall be deened deni ed.
21 [(b) Exception.--]
22 Section 902. Exception.
23 (a) Determnation.--Upon receipt of a witten request for
24 access, [if a Commobnweal th agency determ nes that] the open-
25 records officer for an agency shall deternmine if one of the
26 follow ng applies:
27 (1) the request for access requires redaction of a
28 public record in accordance with section [3.2] 708;
29 (2) the request for access requires the retrieval of a
30 record stored in a renote | ocation
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(3) atinely response to the request for access cannot
be acconplished due to bona fide and specified staffing
limtations;

(4) a legal reviewis necessary to determ ne whether the
record is a public record subject to access under this act;

(5) the requester has not conplied with the Commonweal t h
agency's policies regarding access to public records; or

(6) the requester refuses to pay applicable fees
authorized by [section 7 of] this act.[, the Commonweal t h
agency]

(b) Notice.--Upon a deternination that one of the factors

listed in subsection (a) applies, the open-records officer shal

send witten notice to the requester within [ten] five business
days of [the Commopnweal th agency's] receipt of the request for

access under subsection (a). The notice shall include a

statenment notifying the requester that the request for access is
bei ng reviewed, the reason for the review and a reasonabl e date
that a response is expected to be provided. If the date that a
response i s expected to be provided is in excess of 30 days,
following the [ten] five business days allowed for in

[ subsection (a)] section 901, the request for access shall be

deened deni ed.

(c) [Denial.--] Certified copies.--If an agency's response

grants a request for access, the agency shall, upon request,

provi de the requester with a certified copy of the public record

if the requester pays the applicable fees pursuant to section

Secti on 903. Deni al .

If [a Coomonweal th] an agency's response is a denial of a

witten request for access, whether in whole or in part, a
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witten response shall be issued and incl ude:

(1) A description of the record requested.

(2) The specific reasons for the denial, including a
citation of supporting legal authority. If the denial is the
result of a determnation that the record requested is not a
public record, the specific reasons for the agency's
determ nation that the record is not a public record shall be
i ncl uded.

(3) The typed or printed name, title, business address,
busi ness t el ephone nunber and signature of the [public

of ficial or public enployee] open-records officer on whose

authority the denial is issued.
(4) Date of the response.

(5) The procedure to appeal the denial of access under

this act.
[(d) Certified copies.--If a Cormonweal th agency's response
grants a request for access, the Commonweal th agency shall, upon

request, provide the requester with a certified copy of the
public record if the requester pays the applicable fees pursuant
to section 7.]

Section 10. Section 3.4 of the act, added June 29, 2002
(P.L. 663, No.100), is repeal ed:

[ Section 3.4. Non-Comonweal th agency's response to witten
requests for access.

(a) GCeneral rule.--Upon receipt of a witten request for
access to a record, a non-Comonweal th agency shall make a good
faith effort to determine if the record requested is a public
record and to respond as pronptly as possi bl e under the
ci rcunstances existing at the tine of the request but shall not

exceed five business days fromthe date the witten request is
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recei ved by the non-Commonweal th agency head or other person
designated in the rules established by the non- Commonweal t h
agency for receiving such requests. If the non-Commonweal th
agency fails to send the response within five business days of
recei pt of the witten request for access, the witten request
for access shall be deened deni ed.

(b) Exception.--Upon receipt of a witten request for
access, if a non-Commonweal th agency determ nes that one of the
foll ow ng appli es:

(1) the request for access requires redaction of a
public record in accordance with section 3. 2;

(2) the request for access requires the retrieval of a
record stored in a renote | ocation;

(3) atinely response to the request for access cannot
be acconpani ed due to bona fide and specified staffing
[imtations;

(4) a legal reviewis necessary to determ ne whether the
record is a public record subject to access under this act;

(5) the requester has not conplied with the non-
Commonweal th agency's policies regarding access to public
records; or

(6) the requester refuses to pay applicable fees
aut hori zed by section 7,

t he non- Conmonweal t h agency shall send witten notice to the
requester within five business days of the non-Commonweal t h
agency's recei pt of the request notifying the requester that the
request for access is being reviewed, the reason for the review
and a reasonabl e date that a response is expected to be
provided. If the date that a response is expected to be provided

is in excess of 30 days, follow ng the five business days
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all owed in subsection (a), the request for access shall be
deened deni ed.

(c) Denial.--If a non-Comonweal th agency's response is a
denial of a witten request for access, whether in whole or in
part, a witten response shall be issued and incl ude:

(1) A description of the record requested.

(2) The specific reasons for the denial, including a
citation of supporting legal authority. If the denial is the
result of a determnation that the record requested is not a
public record, the specific reasons for the agency's
determ nation that the record is not a public record shall be
i ncl uded.

(3) The typed or printed name, title, business address,
busi ness t el ephone nunber and signature of the public
of ficial or public enployee on whose authority the denial is
i ssued.

(4) Date of the response.

(5) The procedure to appeal the denial of access under
this act.

(d) Certified copies.--1f a non-Commonweal th agency's
response grants a request for access, the non-Commonweal th
agency shall, upon request, provide the requester with a
certified copy of the public record if the requester pays the
applicable fees pursuant to section 7.]

Section 11. The act is anended by addi ng a chapter heading
to read:

CHAPTER 11

FI NAL AGENCY DETERM NATI ON

Section 12. Section 3.5 of the act, added June 29, 2002
(P.L. 663, No.100), is renunbered and anended to read:
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[Section 3.5. Final agency determn nation.
(a) Filing of exceptions.--]

Section 1101. Filing of exceptions.

(a) Authorization.--If a witten request for access is

deni ed or deened denied, the requester may file exceptions with

the [head of] exceptions officer for the agency denying the
request for access within 15 busi ness days of the mailing date
of the agency's response or within 15 days of a deenmed deni al .
The exceptions shall state grounds upon which the requester
asserts that the record is a public record and shall address any
grounds stated by the agency for del aying or denying the
request.

(b) Determ nation.--Unless the requester agrees otherw se,

t he [agency head or his designee] exceptions officer shall make

a final determ nation regarding the exceptions within 30 days of
the mailing date of the exceptions. Prior to issuing the final
determ nation regardi ng the exceptions, [the agency head or his

desi gnee may conduct] a hearing may be conducted. The

determ nation shall be the final order of the agency. If [the

agency head or his designee determ nes] the determnation is

that the agency correctly denied the request for access, [the
agency head or his designee shall provide] a witten explanation

shall be provided to the requester of the reason for the denial.

Section 13. The act is anended by adding sections to read:

Section 1102. Excepti ons officers.

(a) Scope.--This section applies to all agenci es.

(b)Y Duties.--The exceptions officer shall do all of the

(1) Set a schedule for the requester and the open-

records officer to subnmt docunents in support of their
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(2) Reviewall information filed relating to the

request. The exceptions officer may hold a hearing. A

decision to hold a hearing is not appeal abl e. The excepti ons

officer may admt into evidence testi nbny, evidence and

docunents as the exceptions officer believes to be reasonably

probative and relevant to an i ssue in dispute. The excepti ons

officer may limt the nature and extent of evidence found to

be cunul ati ve.

(3) Consult with agency counsel as necessary.

(4) |ssue the agency's final determ nation.

(c) Procedures.--The cl eari nghouse, a judicial agency or a

| egi sl ati ve agency nmay adopt procedures to revi ew excepti ons

filed.

(1) |If exceptions are resolved without a hearing, 1 Pa.

Code Pt. Il (relating to general rules of adm nistrative

practi ce and procedure) does not apply except to the extent

that the cl eari nghouse, | egislative agency or judicial agency

has adopted these chapters in its reqgqul ati ons or rul es.

(2) If a hearing is held, 1 Pa. Code Pt. ||l applies

unl ess the cl eari nghouse, the judicial agency or the

| egi sl ati ve agency has adopted regul ations or rules to the

(3) In the absence of a requlation or rul e governing

excepti ons procedures, the exceptions officer shall rule on

procedural matters on the basis of justice, fairness and the

expedi ti ous resol uti on of the dispute.

Section 1103. Fi nal deterni nati ons.

(a) Witing.--A final determ nation by an exceptions officer

30 nust be in witing. If the exceptions officer deternines that
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t he agency correctly denied the request, the witten expl anati on

shall include the reason for the denial and may i nclude exhibits

or references to nmaterial as the person deens appropriate. The

witten deternination shall be mailed to the reqguester by the

| ast day of the excepti ons peri od.

(b) Record.--The official record for purposes of appeal

under Chapter 13 consists of all of the foll ow ng:

(1) Testinmony fromthe hearing under section 1102(b)(2).

(2) The witten determ nati on under subsection (a).

Section 14. The act is anended by addi ng a chapter heading
to read:

CHAPTER 13

Section 15. Section 4 of the act, anmended June 29, 2002
(P.L. 663, No.100), is renunbered and anended to read:
[ Section 4. Judicial appeal.

(a) Conmonweal th agency. --]

Section 1301. Commonweal th agenci es, judicial agencies and

| egi sl ati ve agenci es.

Wthin 30 days of the mailing date of a final determ nation

[of] relating to a Cormpnweal th agency, a judicial agency or a

| egi sl ative agency affirmng the denial of access, a requester

may file a petition for review or other docunent as m ght be
required by rule of court with the Commonweal th Court.
[(b) Oher agency.--]

Secti on 1302. Local agenci es.

(a) Judicial determ nation.--Wthin 30 days of a denial by a

[ non- Conmonweal t h] | ocal agency under section [3.4(c)] 903 or of
the mailing date of a final determ nation of a [non-

Commonweal th] | ocal agency affirm ng the denial of access, a
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requester may file a petition for review or other docunent as

m ght be required by rule of court with the court of conmon

pl eas for the county where the [non-Comonweal th] | ocal agency's
office or facility is located or bring an action in the | ocal
magi sterial district. Arequester is entitled to a reasoned

deci sion containing findings of fact and concl usi ons of |aw
based upon the evidence as a whole which clearly and conci sely
states and explains the rationale for the decisions so that al

can determ ne why and how a particular result was reached.

(b) (Reserved).

(c) Notice.--An agency shall be served notice of actions

commenced in accordance with section 1301 or subsection (a) [or

(b)] and shall have an opportunity to respond in accordance wth
appl i cabl e court rules.

(d) Record on appeal.--The record before a court shal
consi st of the request, the agency's response, the requester's
exceptions, if applicable, the hearing transcript, if any, and
the agency's final determnation, if applicable.

Section 16. Section 4.1 of the act, added June 29, 2002
(P.L.663, No.100), is renunbered to read:

Section [4.1] 1303. Court costs and attorney fees.

(a) Reversal of agency determination.--If a court reverses
an agency's final determ nation, the court may award reasonabl e
attorney fees and costs of litigation or an appropriate portion
thereof to a requester if the court finds either of the
fol | ow ng:

(1) the agency willfully or with wanton disregard
deprived the requester of access to a public record subject
to access under the provisions of this act; or

(2) the exenptions, exclusions or defenses asserted by
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the agency in its final determ nation were not based on a

reasonabl e interpretation of |aw

(b) Sanctions for frivolous requests or appeals.--If a court
affirnms an agency's final determ nation, the court nay award
reasonabl e attorney fees and costs of litigation or an
appropriate portion thereof to the agency if the court finds
that the legal challenge to the agency's final determ nation was
frivol ous.

(c) Oher sanctions.--Nothing in this act shall prohibit a
court frominposing penalties and costs in accordance wth
applicable rules of court.

Section 17. Sections 5, 6, 7, 8 and 9 of the act, added June
29, 2002 (P.L.663, No.100), are renunbered and anmended to read:
Section [5] 1304. Penalties.

(a) Sunmary of fense.--An agency or public official who
violates this act with the intent and purpose of violating this
act commts a sunmary of fense subject to prosecution by the
Attorney Ceneral or the appropriate district attorney and shall,

upon conviction for an initial offense, be sentenced to pay a

fine of not nore than [$300] $1,000 plus costs of prosecution

and upon convi ction for a subsequent offense, be sentenced to

pay a fine of not nore than $2, 000 pl us cost of prosecuti on.

(b) GCvil penalty.--An agency or public official who does
not pronptly conmply with a court order under this act is subject
to a civil penalty of not nore than [$300] $500 per day until
the public records are provided.

Section [6] 1305. [Imunity.
(a) GCeneral rule.--Except as provided in sections [4.1 and

5] 1303 and 1304 and other statutes governing the rel ease of

records, no agency, public official or public enployee shall be
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liable for civil or crimnal danages or penalties resulting from
conpliance or failure to conply with this act.
(b) Schedul es.--No agency, public official or public
enpl oyee shall be liable for civil or crimnal danages or
penal ties under this act for conplying with any witten public
record retention and disposition schedul e.
Section [7] 1306. Fee limtations.
(a) Postage.--Fees for postage may not exceed the actual
cost of mailing.
(b) Duplication.--
(1) Fees for duplication by photocopying, printing from
el ectronic media or mcrofilm copying onto el ectronic nedia,
transm ssion by facsimle or other electronic nmeans and ot her

means of duplication shall be established:

(i) by the clearinghouse, for Commonweal th agenci es

and | ocal agenci es;

(ii) by each judicial agency; and

(iii) by each |egislative agency.

(2) The fees nust be reasonabl e and based on prevailing

fees for conparable duplication services provided by |ocal

busi ness entities.

(c) Certification.--An agency nay inpose reasonable fees for
official certification of copies if the certification is at the
behest of the requester and for the purpose of legally verifying
t he public record.

(d) Conversion to paper.--If a public record is only
mai nt ai ned el ectronically or in other nonpaper nedia,
duplication fees shall be limted to the | esser of the fee for
duplication on paper or the fee for duplication in the native

medi a as provided by subsection (b) unless the requester
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specifically requests for the public record to be duplicated in
t he nore expensive nedi um

(e) Enhanced el ectronic access.--1f an agency offers
enhanced el ectronic access to public records in addition to
maki ng the public records accessible for inspection and
duplication by a requester as required by this act, the agency
may establish user fees specifically for the provision of the
enhanced el ectronic access, but only to the extent that the
enhanced el ectronic access is in addition to nmaking the public
records accessible for inspection and duplication by a requester
as required by this act. The user fees for enhanced el ectronic
access may be a flat rate, a subscription fee for a period of
time, a per-transaction fee, a fee based on the cunul ative tine
of system access or any ot her reasonabl e nethod and any
conbi nation thereof. The user fees for enhanced el ectronic
access nust be reasonabl e, nust be approved by the clearinghouse
and may not be established with the intent or effect of
excl udi ng persons from access to public records or duplicates
t hereof or of creating profit for the agency.

(f) Waiver of fees.--An agency may wai ve the fees for
duplication of a public record, including, but not limted to,
when:

(1) the requester duplicates the public record; or
(2) the agency deens it is in the public interest to do
so.

(g) Limtations.--Except as otherw se provided by statute,
no other fees may be inposed unless the agency necessarily
incurs costs for conplying with the request, and such fees nust
be reasonable. No fee may be inposed for an agency's review of a

record to determ ne whether the record is a public record
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subject to access in accordance with this act.

(h) Prepaynent.--Prior to granting a request for access in
accordance with this act, an agency nay require a requester to
prepay an estimte of the fees authorized under this section if
the fees required to fulfill the request are expected to exceed
$100.

Section [8 Inplenentation] 1307. Prohibition.

[(a) Requirement.--An agency shall establish witten
policies and may pronul gate regul ati ons necessary to inpl enent
this act.

(b) Content.--The witten policies shall include the nane of
the office to which requests for access shall be addressed and a
list of applicable fees.

(c) Prohibition.--]A policy, rule or regulation may not
i nclude any of the follow ng:

(1) Alimtation on the nunber of public records which
may be requested or nade avail able for inspection or
dupl i cati on.

(2) A requirenent to disclose the purpose or notive in
requesting access to records which are public records.

[(d) Posting.--The policies shall be conspicuously posted at
t he agency and may be made avail abl e by el ectronic neans. |
Section [9] 1308. Practice and procedure.

The provisions of 2 Pa.C.S. (relating to adm nistrative | aw

and procedure) shall not apply to this act unless specifically

adopted by rule or requl ati on.

Section 18. The act is anended by adding a section to read:

Section 1309.  eari nghouse.

The Departnment of Conmmunity and Econoni ¢ Devel opnent shal

establi sh an Open Records d eari nghouse wi thin the departnent.
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1 The clearinghouse shall do all of the follow ng:

2 (1) Provide information relating to the inplenentation
3 and enforcenent of this act.

4 (2) Issue advisory opinions to agencies and requesters.
5 (3) Provide annual training courses to Conmonwealth

6 agenci es and | ocal agenci es.

7 (4) Enploy or contract with hearing exanm ners to serve
8 as _exceptions officers for adm nistrative appeals under this
9 act. Each hearing exam ner nust conply with all of the

10 foll ow ng:
11 (i) Be a licensed attorney.
12 (ii) Conplete a training course provided by the
13 cl eari nghouse prior to acting as an exceptions officer.
14 (iii) If a hearing is necessary, hold hearings
15 regionally as necessary to ensure access to the renedies
16 provided by this act.
17 (5) Establish an Internet website to include advisory
18 opi ni ons_and deci Si ons.
19 Section 19. This act shall take effect in 60 days.
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