PRINTER S NO. 3287

THE GENERAL ASSEMBLY OF PENNSYLVANIA

HOUSE BILL
No. 2273 %"

| NTRODUCED BY R STEVENSQN, BASTI AN, BOYD, CAPPELLI, CAUSER
ELLIS, CGEIST, G NG&RI CH HALUSKA, HARHART, HENNESSEY
HUTCH NSON, Mcl LHATTAN, R M LLER, M LNE, PICKETT, PYLE
REI CHLEY, ROHRER, SAYLOR, SIPTROTH, S. H SM TH, SWANGER
YOUNGBLOOD AND DENLI NGER, FEBRUARY 28, 2008

REFERRED TO COWM TTEE ON ENVI RONMENTAL RESOURCES AND ENERGY,
FEBRUARY 28, 2008

OCO~NOUITARWNE

e e T e T T S = SE S
© 00O N o oo M W N - O

AN ACT
Amendi ng the act of May 31, 1945 (P.L.1198, No.418), entitled,
as anmended, "An act providing for the conservation and
i mprovenent of land affected in connection with surface
m ni ng; regulating such mning; providing for the
establ i shment of an Energency Bond Fund for anthracite deep
m ne operators; and providing penalties,” further providing
for definitions, for operator's |icense, w thholding or
denying permts or |licenses and penalties and for m ning
permt, reclamation plan and bond.
The General Assenbly of the Conmonweal th of Pennsyl vani a
her eby enacts as foll ows:
Section 1. Section 3 of the act of May 31, 1945 (P.L. 1198,
No. 418), known as the Surface M ning Conservation and
Recl amati on Act, is amended by adding a definition to read:
Section 3. Definitions.--The foll ow ng words and phrases,
unless a different nmeaning is plainly required by the context,
shall have the foll ow ng neani ngs:

* * %

"Lands eligible for renm ning" shall nean | ands that are
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eliqgible for expendi tures under section 402(g)(4) or 404 of the

Federal Surface M ne Conservati on and Recl amati on Act (Public

Law 95-87, 30 U.S.C. 8 1232(qg)(4) or 1234).

* * %

Section 2. Sections 3.1(d) and 4(d) of the act, anended
Decenber 18, 1992 (P.L.1384, No.173), are anended to read:

Section 3.1. QOperator's License; Wthhol ding or Denying
Permits or Licenses; Penalty.--* * *

(d) The departnment shall not issue any surface mning perm:t
or renew or anmend any permt if it finds, after investigation
and an opportunity for an informal hearing, that (1) the
applicant has failed and continues to fail to conply with any
provisions of this act or of any of the acts repeal ed or anended
hereby or (2) the applicant has shown a |ack of ability or
intention to conply with any provision of this act or of any of
the acts repeal ed or anmended hereby as indicated by past or
continuing violations. Any person, partnership, association or
corporation which has engaged in unlawful conduct as defined in
section 18.6, which has a partner, associate, officer, parent
corporation, subsidiary corporation, contractor or subcontractor
whi ch has engaged in such unlawful conduct or which controls or
has controlled mning operations with a denponstrated pattern of
wi |l ful violations of any provisions of this act or the Surface
M ning Control and Recl amation Act of 1977 (Public Law 95-87, 30
U S. C 8 1201 et seq.) shall be denied any permt required by
this act unless the permt application denonstrates that the
unl awf ul conduct is being corrected to the satisfaction of the
departnment. Persons other than the applicant, including
i ndependent subcontractors, who are proposed to operate under

the permt shall be listed in the application and those persons
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shall be subject to approval by the departnment prior to their
engagi ng in surface mning operations, and such persons shall be
jointly and severally liable with the permttee for such
violations of this subsection as the permttee is charged and in
whi ch such persons participate. Follow ng the department's
deci si on whet her to approve or deny a renewal, the burden shal
be on the opponents of the departnment's decision. If the
departnment intends not to renew a permt, it shall notify the
permttee of that fact at |east sixty (60) days prior to final
action on the permt renewal and the permttee shall be provided
an opportunity for an informal hearing prior to final action on

the permt renewal. The departnent may not deny the issuance or

renewal of a permt application due to any violation resulting

froman unantici pated event or condition at a surface coal

m ni ng operation on |lands eligible for rem ning under a permit

hel d by the person nmaki ng such applicati on. For purposes of this

subsection, an "unantici pated event or condition" shall nean an

event: (1) arising after pernt issuance; (2) related to prior

m ni ng; and (3) not described in the pernit application.

* * %

Section 4. Mning Permt; Reclamation Plan; Bond.--* * *

(d) Prior to comrencing surface mning, the permttee shal
file wwth the departnment a bond for the I and affected by each
operation on a formto be prescribed and furni shed by the
departnment, payable to the Commonweal th and conditioned that the
permttee shall faithfully performall of the requirenents of
this act and of the act of June 22, 1937 (P.L.1987, No.394),
known as "The C ean Streans Law," the act of January 8, 1960
(1959 P.L.2119, No.787), known as the "Air Pollution Control
Act," the act of Septenber 24, 1968 (P.L.1040, No.318), known as
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the "Coal Refuse Disposal Control Act," and, where applicable,
of the act of July 31, 1968 (P.L.788, No.241), known as the

"Pennsyl vani a Solid Waste Managenent Act," the act of July 7,
1980 (P.L.380, No.97), known as the "Solid Waste Managenent
Act," or the act of Novenber 26, 1978 (P.L. 1375, No.325), known
as the "Dam Safety and Encroachnments Act": Provided, however,
That an operator posting a bond sufficient to conply with this
section of the act shall not be required to post a separate bond
for the permtted area under each of the acts herei nabove
enuner at ed: And provided further, That the foregoing proviso
shall not prohibit the department fromrequiring additional bond
anounts for the permtted area should such an increase be
determ ned by the departnment to be necessary to neet the

requi renents of this act. The anobunt of the bond required shal
be in an anmount determ ned by the departnent based upon the
total estinmated cost to the Commonweal th of conpleting the
approved reclamation plan, or in such other anount and form as
may be established by the departnment pursuant to regulations for
an alternate coal bondi ng program which shall achieve the

obj ectives and purposes of the bonding program Said estimate
shall be based upon the permttee's statenent of his estimated
cost of fulfilling the plan during the course of his operation,

i nspection of the application and other docunments submtted,

i nspection of the |and area, and such other criteria as may be
rel evant, including, but not limted to, the probable difficulty
of reclamation giving consideration to such factors as

t opogr aphy, geol ogy of the site, hydrol ogy, the proposed |and
use and the additional cost to the Commonweal th which may be
entailed by being required to bring personnel and equi pnment to

the site after abandonnment by the permttee, in excess of the

20080H2273B3287 - 4 -



© o0 N oo o A~ wWw N P

N ORNN N RN NN N NN R B P B R R R R R
© O N o U~ W N B O © 0 N 0o o M W N B O

30

cost to the permttee of perform ng the necessary work during
the course of his surface m ning operations. Wen the plan

i nvol ves the reconstruction or relocation of any public road or
hi ghway, the anount of the bond shall include an anmount
sufficient to fully build or restore the road or highway to a
condition approved by the Departnent of Transportation. No bond
shall be filed for less than ten thousand dollars ($10, 000. 00)
for the entire permt area. Liability under such bond shall be
for the duration of the surface m ning at each operation, and
for a period of five full years after the |last year of augnented
seeding and fertilizing and any other work to conplete
reclamation to nmeet the requirenents of |aw and protect the
environnment, unless released in part prior thereto as

herei nafter provided. Provided, That on |ands eligible for

remning liability under such bond shall be for the durati on of

the surface mning at each operati on and, regardi ng the

responsi bility for assuring successful reveqgetation, for a

period of two full years after the | ast year of augnented

seeding, fertilizing or other work to assure conpliance with

appl i cabl e standards. The bond or collateral required herein

nmust be in an anmobunt and on a form containing such terns and
conditions as approved by the departnent and nay be a surety
bond executed by the operator and a corporate surety |licensed to
do business in this Commonweal th and approved by the secretary;
it my be cash; it may be automatically renewabl e irrevocabl e
letters of credit which may be term nated by the bank at the end
of the termonly upon the bank giving ninety (90) days' prior
witten notice to the permttee and the departnent; it may be
negoti abl e bonds of the United States Governnent or the

Commonweal t h of Pennsyl vani a, the Pennsylvani a Turnpi ke
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Commi ssion, The General State Authority, the State Public School
Bui l ding Authority or any nmunicipality within this Comonweal t h
it my be a life insurance policy which is and states on its
face that it is fully paid and noncancel able with a cash
surrender value irrevocably assigned to the departnent at | east
equal to the anount of the required bonds and which shall not be
borrowed agai nst and shall not be utilized for any other purpose
than financial assurance assuring reclamation; it my be an
annuity or trust fund of which the departnment is the irrevocably
named beneficiary; or it may be other instruments which the
Environnental Quality Board may authorize through regulation.
The stated ampunt of irrevocable letters of credit and the

mar ket val ue of negotiable securities shall be equal at least to
t he amobunt of the required bond. Conbinations of bondi ng
instruments may be all owed pursuant to regul ati ons adopted by
the Environnmental Quality Board. The secretary shall, upon
recei pt of any such deposit of cash, letters of credit or

negoti abl e bonds inmediately place the sanme with the State
Treasurer, whose duty it shall be to receive and hold the sane
in the nane of the Commonweal th, in trust, for the purposes for
whi ch such deposit is made. The State Treasurer shall at al

ti mes be responsible for the custody and saf ekeepi ng of such
deposits. The permttee making the deposit shall be entitled
fromtinme to tine to demand and receive fromthe State
Treasurer, on the witten order of the secretary, the whole or
any portion of any collateral so deposited, upon depositing with
him in lieu thereof, other collateral of the classes herein
speci fied having a market value at |east equal to the sumof the
bond, and al so to demand, receive and recover the interest and

income from said negotiabl e bonds as the sane becones due and
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payabl e: Provi ded, however, That where negoti abl e bonds,
deposited as aforesaid, mature or are called, the State
Treasurer, at the request of the permttee, shall convert such
negoti abl e bonds into such other negotiabl e bonds of the classes
herein specified as nay be designated by the permttee: And,
provi ded further, That where notice of intent to termnate a
letter of credit is given, the departnment shall give the
permttee thirty (30) days' witten notice to replace the letter
of credit with other acceptabl e bond guarantees as provided
herein, and if the permttee fails to replace the letter of
credit within the thirty (30) day notification period, the
departnment shall draw upon and convert such letter of credit
into cash and hold it as a collateral bond guarantee; or the
departnment, in its discretion, may accept a self-bond fromthe
permttee, wthout separate surety, if the permttee
denonstrates to the satisfaction of the departnent a history of
financi al sol vency, continuous business operation and conti nuous
efforts to achieve conpliance with all United States of Anmerica
and Pennsyl vani a environnental |aws, and, neets all of the
foll owi ng requirenents:

(1) The permttee shall be incorporated or authorized to do
busi ness in Pennsyl vania and shal |l designate an agent in
Pennsyl vania to receive service of suits, clains, demands or
ot her | egal process.

(2) The permittee or if the permttee does not issue
separate audited financial statenents, its parent, shall provide
audited financial statements for at |least its nbost recent three
(3) fiscal years prepared by a certified public accountant in
accordance with generally accepted accounting principles. Upon

request of the pernmittee, the departnent shall maintain the

20080H2273B3287 - 7 -



© o0 N oo o A~ wWw N P

N ORNN N RN NN N NN R B P B R R R R R
© O N o U~ W N B O © 0 N 0o o M W N B O

30

confidentiality of such financial statenents if the sane are not
ot herwi se di sclosed to other governnment agencies or the public.

(3) During the last thirty-six (36) cal endar nonths, the
appl i cant has not defaulted in the paynent of any dividend or
sinking fund installment or preferred stock or installnent on
any i ndebt edness for borrowed noney or paynment of rentals under
| ong-term | eases or any reclanmation fee paynent currently due
under the Federal Surface M ning Control and Recl amation Act of
1977, 30 U.S.C. 8§ 1232, for each ton of coal produced in the
Commonweal t h of Pennsyl vani a.

(4) The permttee shall have been in business and operating
no less than ten (10) years prior to filing of application
unl ess the permttee's existence results froma reorganization,
consol idation or nmerger involving a conpany with such | ongevity.
However, the permttee shall be deened to have net this
requirenent if it is a myjority-owned subsidiary of a
corporation which has such a ten (10) year business history.

(5) The permittee shall have a net worth of at |east six
times the aggregate anount of all bonds applied for by the
operator under this section.

(6) The permttee shall give inmediate notice to the
department of any significant change in managi ng control of the
conpany.

(7) A corporate officer of the permttee shall certify to
the departnent that forfeiture of the aggregate amounts of self-
bonds furnished for all operations hereunder woul d not
materially affect the permttee's ability to remain in business
or endanger its cash flowto the extent it could not neet its
current obligations.

(8) The permittee may be required by the departnent to
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1 pledge real and personal property to guarantee the permttee's
2 self-bond. The departnent is authorized to acquire and di spose
3 of such property in the event of a default to the bond

4 obligation and may use the noneys in the Surface M ning

5 Conservation and Recl amation Fund to adm ni ster this provision.
6 (9) The permittee may be required to provide third party

7 guarantees or indemifications of its self-bond obligations.

8 (10) The permttee shall provide such other information

9 regarding its financial solvency, continuous business operation
10 and conpliance with environnental |aws as the departnment shal
11 require.

12 (11) An applicant shall certify to the departnment its

13 present intention to maintain its present corporate status for a
14 period in excess of five (5) years.

15 (12) A permttee shall annually update the certifications
16 required hereunder and provide audited financial statenments for
17 each fiscal year during which it furnishes self-bonds.

18 (13) The permttee shall pay an annual fee in the anmount

19 determ ned by the departnment of the cost to review and verify
20 the permttee's application for self-bonding and annual
21 subm ssions thereafter
22 * x *
23 Section 3. This act shall take effect in 60 days.
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