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THE GENERAL ASSEMBLY OF PENNSYLVANIA

HOUSE BILL
No. 1367 %5

| NTRODUCED BY DeWEESE, M CALL, COHEN, SURRA, DERMODY, EACHUS,
D. EVANS AND MUNDY, MNAY 21, 2007

REFERRED TO COW TTEE ON AG NG AND OLDER ADULT SERVI CES,
MAY 21, 2007
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AN ACT
Amendi ng the act of June 13, 1967 (P.L.31, No.21), entitled "An
act to consolidate, editorially revise, and codify the public
wel fare | aws of the Commonweal th," further providing for

nmedi cal assi stance paynents for institutional care, for

definitions, for authorization, for amount, for repaynent,

for regulations and for tine periods; and providing for the

Senior Care and Services Study Comm ssion.

The General Assenbly of the Conmonweal th of Pennsyl vani a
her eby enacts as foll ows:

Section 1. Section 443.1 of the act of June 13, 1967
(P.L.31, No.21), known as the Public Wl fare Code, anmended July
7, 2005 (P.L.177, No.42), is anended to read:

Section 443.1. Medical Assistance Paynents for Institutional
Care.--The follow ng nedi cal assistance paynents shall be nade
in behalf of eligible persons whose institutional care is
prescri bed by physicians:

(1) Paynents as determ ned by the departnent for inpatient
hospital care consistent with Title XIX of the Social Security

Act (49 Stat. 620, 42 U.S.C. § 1396 et seq.). To be eligible for

such paynents a hospital nmust be qualified to participate under



1 Title XIX of the Social Security Act and have entered into a

2 witten agreenent with the departnent regarding natters

3 designated by the secretary as necessary to efficient

4 administration, such as hospital utilization, maintenance of

5 proper cost accounting records and access to patients' records.
6 Such efficient admnistration shall require the departnent to

7 permt participating hospitals to utilize the same fiscal

8 internediary for this Title Xl X program as such hospitals use

9 for the Title XVIII program

10 (2) The cost of skilled nursing and internedi ate nursing

11 care in State-owned geriatric centers, institutions for the

12 nmentally retarded, institutions for the nentally ill, and the
13 cost of skilled and internediate nursing care provided prior to
14 June 30, 2004, in county hones which neet the State and Feder al
15 requirenents for participation under Title XI X of the Soci al

16 Security Act and which are approved by the departnent. This cost
17 in county honmes shall be as specified by the regul ations of the
18 departnent adopted under Title Xl X of the Social Security Act
19 and certified to the departnent by the Auditor Ceneral;
20 elsewhere the cost shall be determ ned by the departnent;
21 (3) Rates on a cost-related basis established by the
22 departnent for skilled nursing home or internediate care in a
23 non-public nursing hone, when furnished by a nursing hone
24 licensed or approved by the departnent and qualified to
25 participate under Title XIX of the Social Security Act and
26 provided prior to June 30, 2004,
27 (4) Paynents as determ ned by the departnent for inpatient
28 psychiatric care consistent with Title Xl X of the Soci al
29 Security Act. To be eligible for such paynents a hospital nust

30 be qualified to participate under Title XI X of the Soci al
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Security Act and have entered into a witten agreenent with the
departnment regarding matters designated by the secretary as
necessary to efficient adm nistration, such as hospital
utilization, maintenance of proper cost accounting records and
access to patients' records. Care in a private nental hospital
provi ded under the fee for service delivery systemshall be
limted to thirty days in any fiscal year for recipients aged
twenty-one years or older who are eligible for nedical

assi stance under Title XI X of the Social Security Act and for
reci pients aged twenty-one years or older who are eligible for
general assistance-rel ated nedi cal assistance. Exceptions to the
thirty-day limt may be granted under section 443.3. Only

per sons aged twenty-one years or under and aged sixty-five years
or older shall be eligible for care in a public nmental hospital
This cost shall be as specified by regul ations of the departnent
adopted under Title XI X of the Social Security Act and certified
to the departnment by the Auditor CGeneral for county and non-
public institutions;

[(5) On or after July 1, 2004, and until such tine as
regul ati ons are adopted pursuant to subclause (iii), paynments to
county and nonpublic nursing facilities certified to participate
as providers under Title XI X of the Social Security Act for
nursing facility services shall be cal cul ated and nmade as
specified in the departnent's regulations in effect on July 1,
2003, except as nay be otherw se required by:

(i) the Commonwealth's approved Title XIX Plan for nursing
facility services;

(1i) regulations promnul gated by the departnment pursuant to
section 454; and

(ti1) regulations pronul gated by the departnent pursuant to
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section 204(1)(iv) of the act of July 31, 1968 (P.L. 769,
No. 240), referred to as the Commonweal th Docunents Law,
speci fying the nethods and standards which the departnment wll
use to set rates and make paynents for nursing facility services
effective July 1, 2006. Notw t hstandi ng any ot her provision of
l aw, including section 814-A, the promul gation of regul ations
under this subsection shall, until June 30, 2006, be exenpt from
t he foll ow ng:

(A) Section 205 of the Commonweal th Docunents Law.

(B) Section 204(b) of the act of October 15, 1980 (P.L.950,
No. 164), known as the "Comobnweal th Attorneys Act.”

(C© The act of June 25, 1982 (P.L.633, No.181), known as the
"Regul at ory Review Act."]

(5) After June 30, 2004 and before June 30, 2007, paynents

to county and non-public nursing facilities enrolled in the

medi cal assi stance program as providers of nursing facility

services shall be cal cul ated and nade as specified in the

departnent's requlations in effect on July 1, 2003, except that

if the Commbnweal th's approved Title XI X State Pl an for nursing

facility services in effect for the period of July 1, 2004,

t hrough June 30, 2007, specifies a nethodol ogy for cal cul ati ng

county and non-public nursing facility paynent rates that is

different than the departnent's requlations in effect on July 1,

2003, the departnent shall foll ow the nethodol ogy i n the

Federal | y-approved Title Xl X State pl an.

(6) For public nursing home care provided on or after July
1, 2005, the departnment shall recognize the costs incurred by
county nursing facilities to provide services to eligible
persons as nedi cal assistance program expenditures to the extent

the costs qualify for Federal matching funds and so |long as the
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costs are allowabl e as determ ned by the departnent and reported
and certified by the county nursing facilities in a form and

manner specified by the departnment. Expenditures reported and

certified by county nursing facilities shall be subject to

periodic review and verification by the departnent or the

Audi tor General. Notwi thstanding this paragraph, county nursing

facilities shall be paid based upon rates determned in

accordance with [paragraph (5)] paragraphs (5) and (7).

(7)) After June 30, 2007, paynents to county and nonpublic

nursing facilities enrolled in the nmedi cal assi stance program as

providers of nursing facility services shall be determned in

accordance with the nethodol ogi es for establishing paynent rates

for county and non-public nursing facilities specified in the

departnent's requl ati ons and the Commpnweal th's approved Titl e

XIX State Plan for nursing facility services in effect after

June 30, 2007. The foll owi ng shall apply:

(i) For the fiscal year 2007-2008, the departnent shal

apply a revenue adjustnent neutrality factor and nmake

adj ustnents to county and non-public nursing facility paynent

rates for nedical assistance nursing facility services. The

revenue adjustnent factor shall limt the esti mated agqgreqgate

increase in the Statew de day-wei ghted aver age paynent rate over

the three-year period commencing July 1, 2005, and endi ng June

30, 2008, fromthe Statew de day-wei ghted average paynent rate

for nmedi cal assistance nursing facility services in fiscal year

2004- 2005 to 6.912% pl us any percentage rate of increase

permitted by the amount of funds appropriated for nursing

facility services in the General Appropriations Act of 2007.

Applicati on of the revenue adjustnent neutrality factor shall be

subj ect to Federal approval of any anendnents as nay be
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necessary to the Commonweal th's approved Title XIX State Pl an

for nursing facility services.

(ii) The departnent nmay nmke additional changes to its

met hodol ogi es for establishing paynment rates for county and non-

public nursing facilities enrolled in the nedi cal assi stance

program consi stent with Title XIX of the Social Security Act,

except that, if during a fiscal year an assessnment is

i mpl enented under Article VIII-A the departnent shall not nmke

a change under this subparagraph unless it adopts requl ati ons as

provi ded under section 814-A.

(8) As a condition of participation in the nedical

assi stance program before any county or non-public nursing

facility increases the nunber of nedi cal assistance certified

beds in its facility or in the nedi cal assi stance program

whether as a result of an increase in beds in an exi sting

facility or the enroll nent of a new provider, the facility nust

seek and obtai n advance witten approval of the increase in

certified beds fromthe departnent. The foll owi ng shall apply:

(i) Before July 1, 2009, the departnent shall propose

requl ati ons that woul d establish the process and criteria to be

used to review and respond to requests for increases in nedical

assi stance certified beds includi ng whether an i ncrease in the

nunber of certified beds is necessary to assure that | ong-term

living care and servi ces under the nedi cal assi stance program

will be provided in a manner consi stent with appli cabl e Federal

and State law, including Title XI X of the Social Security Act.

(ii) Pending adoption of regqulations, a nursing facility's

request for advance witten approval for an i ncrease in nedi cal

assi stance certified beds shall be subnmtted and reviewed in

accordance with the process and qui delines contained in the
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statenent of policy published in 28 Pa. B. 138.

(iii) The departnment nmay publish amendnents to the statenent

of policy if the departnent deterni nes that changes to the

process and qui delines for review ng and respondi ng to requests

for approval of increases in nedical assistance certified beds

will facilitate access to nedically necessary nursing facility

services or are required to assure that long-termliving care

and services under the nedical assi stance programw || be

provided in a manner consi stent with appli cabl e Federal and

State law, including Title XIX of the Social Security Act. The

departnent shall publish the proposed anendnents in the

Pennsyl vania Bulletin and solicit public comments for thirty

days. After consideration of the conmments it receives, the

departnent may proceed to adopt the anendnents by publishi ng an

anended statenment of policy in the Pennsyl vania Bulletin which

shall include its responses to the public coments that it

recei ved concerni ng the proposed anendnents.

(iv) This subparagraph shall apply to any requests for

approval of an increase in nedical assistance certified beds

pendi ng or subnmitted on or after the effective date of this

subpar agr aph. Thi s subpar agraph shall expire upon the

departnent's adoption of final requl ati ons or Septenber 30,

2011, whi chever occurs first.

Section 2. Sections 801-A, 802-A, 804-A 813-A 814-A and
815- A of the act, added Septenber 30, 2003 (P.L.169, No.25), are
amended to read:

Section 801-A. Definitions.--As used in this article--

"Assessnent” means the fee inplenented pursuant to this
article on every nursing facility.

"County nursing facility" neans a | ong-term care nursing
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facility that is |licensed by the Departnent of Health under the

act of July 19, 1979 (P.L.130, No.48), known as the "Health Care

Facilities Act" and controlled by the county institution

district or county governnent if no county institution district

exists. The term does not include internediate care facilities

for the nentally retarded controll ed by the county institution

district or county gover nnent.

"Medi cal assistance provider" neans a person or entity
enrolled by the Departnment of Public Welfare as a provider of
services in the medi cal assistance program

"Nursing facility" neans a non-Federal, nonpublic |long-term
care nursing facility licensed by the Departnment of Health
pursuant to the act of July 19, 1979 (P.L. 130, No.48), known as
the "Health Care Facilities Act." The term does not include
internediate care facilities for the nmentally retarded.

"Progrant neans the medi cal assistance program

Section 802-A. Authorization.--In order to generate
addi tional revenues for nedical assistance recipients to have
access to nedically necessary nursing facility services, the
departnent shall inplenment a nonetary assessnment on each nursing

facility and, beginning July 1, 2007, nmay inplenent a nonetary

assessnment _on each county nursing facility subject to the

conditions and requirenments specified in this article[.] and any

approved Federal wai ver obtai ned under section 812-A |In each

vear in which the departnment inplenents an assessnent on county

nursing facilities, any requirenent or obligation i nmposed on or

relating to nursing facilities in sections 803-A 804-A, 805-A

806-A, 807-A, 808-A, 809-A, 810-A 811-A 812-A 813-A and 814-A

shall be deened to apply equally to county nursing facilities.

Section 804-A. Amount.--The aggregate anmount of the
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assessnent and the assessnent rate shall be determned in
accordance with this article and inplenented on an annual basis
by the secretary, in consultation with the Secretary of the
Budget, and shall be approved by the Governor. 1In each year in
whi ch the assessnent is inplenmented, the assessnent rate shal

be fixed so as to generate at least fifty mllion dollars

($50, 000, 000) in additional revenue subject to the nmaxinmm
aggregat e anount that may be assessed [pursuant to the six
percent (6% indirect guarantee threshold set forth in] under 42

CFR 433.68(f)(3)(i) (relating to pernmi ssible health care-rel ated

taxes after the transition period) or any other nmaxi num

est abl i shed under Federal | aw.

Section 813-A. Repaynent.--No nursing facility shall be
directly guaranteed a repaynent of its assessnent in derogation

of 42 CFR 433.68(f) (relating to pernissible health care-rel ated

taxes after the transition period): Provided, however, That in

each fiscal year in which an assessnent is inplenented, the
departnment shall use the State revenue collected fromthe
assessnment and any Federal funds received by the Commonweal th as
a direct result of the assessnents to maintain and increase
program paynents to nedical assistance nursing facility
providers to the extent perm ssible under Federal and State | aw
or regulation and without creating an indirect guarantee to hold
harm ess, as those terns are used in 42 CFR 433.68(f)[ (i)
(relating to permssible health care-rel ated taxes after the

transition period)]. If the departnent inplenents an assessnent

on county nursing facilities, the departnent shall allocate

assessnent revenues available to maintain and i ncrease program

paynents to both county and non-county nursing facilities in a

manner that is consistent with Federal | aw and w thout creating

20070H1367B1632 - 9 -



a direct or an indirect guarantee to hold any nursing facility

harm ess. The secretary shall submt any State Medicaid plan
anmendnents to the United States Departnent of Health and Human
Services that are necessary to nmake the paynent increases.

Section 814-A. Regulations.--(a) The departnent may issue
such regul ations and orders as nay be necessary to inplenent
the nursing facility assessnment programin accordance with the
requi renents of this article.

(b) During each fiscal year in which an assessnent is
i npl enented pursuant to this article, the departnment shall not
adopt new regul ations or revise existing regulations that limt,
restrict or reduce eligibility for medical assistance nursing
facility services or program participation or reinbursenent for
nmedi cal assistance nursing facility providers w thout publishing
a notice of proposed rul emaki ng and adopting a final-form
regul ation after public notice and comment in accordance with 45
Pa.C.S. (relating to |l egal notices) and the act of July 31, 1968
(P.L.769, No.240), known as the "Commonweal th Docunents Law, "
and subject to review pursuant to the act of June 25, 1982
(P.L.633, No.181), known as the "Regul atory Review Act." Notice
of proposed rul e making shall not be omtted pursuant to section
204 of the "Commonweal th Docunents Law," and no final-form
regul ation subject to this section may take effect pursuant to
energency certification by the Governor under section 6(d) of
the "Regul atory Review Act."

(c) (1) Notw thstandi ng subsection (b), the departnent nay

proceed to adopt requl ati ons under section 6(d) of the

"Requl atory Review Act" if all of the foll owi ng apply:

(i) New requlations are necessary to conply with changes in

applicable Federal |law or requl ations relating to eliqgibility
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for nedi cal assistance nursing facility services or to program

partici pati on or rei nbursenent for medi cal assi stance nursing

facility providers.

(ii) A delay in adoption of requlations will result either

in the | oss of Federal funds or replacenent of Federal funds

with State funds in an anount in excess of one nillion dollars

($1, 000, 000).

(2) Before proceedi ng under section 6(d) of the "Requl atory

Revi ew Act," the departnment shall publish advance notice in the

Pennsyl vania Bull etin announcing its intent to adopt regul ati ons

under section 6(d) of the "Requl atory Revi ew Act" and soliciting

public comment for at | east fourteen days. After consi deration

of the comments it receives, the departnent may proceed to adopt

the requl ati ons under section 6(d) of the "Requl atory Revi ew

Act". In adopting the requl ati ons, the departnent shall publish

its responses to the comments that it received during the public

comment peri od.

Section 815-A. Tinme periods.--The assessnent authorized in
this article shall not be inposed prior to July 1, 2003, or
after June 30, [2007] 2012.

Section 3. The act is anmended by adding an article to read:

ARTICLE VI1I1-D

SENI OR CARE _AND SERVI CES STUDY COVM SSI ON

Secti on 801-D. Definitions.

The foll owi ng words and phrases when used in this article

shal|l have the neanings given to themin this section unless the

context clearly indicates ot herw se:

"Commi ssion." The Senior Care and Servi ces Study Conmi ssi on.

Section 802-D. Senior Care and Servi ces Study Conmi ssi on.

(a) Declaration of policy.--The General Assenbly recogni zes

20070H1367B1632 - 11 -
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that the health care needs of Pennsylvania's current and future

seni or popul ati on shoul d be assessed.

(b)Y Establishnent.--There is established a Senior Care and

Servi ces Study Conmi ssi on.

(c) Purpose.--The purpose of the conmi ssion shall be all of

the foll ow ng:

(1) Reviewing the current care and service offerings and

resources avail able for Commbnweal th resi dents over the age

of 65 years.

(2) Projecting future need for the various | evel s of

seni or care and servi ces through 2025.

(3) Evaluating the ability of the current assessnent and

delivery systens to neet the projected service needs.

(4) Projecting the resources necessary to neet the

proj ected need and nmaki ng policy reconmendati ons as to how

the projected need can best be net considering the resource

limtations that may exist at the tine the conm Ssi on

conpletes its work under this article.

(d) Conposition.--

(1) The conm ssion shall consist of all of the foll ow ng

(i) The Secretary of the Budget or a desi gnee.

(ii) The Secretary of Health or a desi gnee.

(iii) The Secretary or a desi gnee.

(iv) The Secretary of Aging or a desi gnee.

(v) One nenber appoi nted by the President pro

tenpore of the Senate.

(vi) One nenber appointed by the Mnority Leader of

t he Senat e.

(vii) One nenber appoi nted by the Speaker of the
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1 House of Representatives.

2 (viii) One nenber appointed by the Mnority Leader
3 of the House of Representatives.

4 (ix) The follow ng nenbers appoi nted by the

S Governor:

6 (A  Two Commonwealth residents age 65 or ol der
7 who use long-termliving services.

8 (B) One individual representing non-profit

9 nursing facilities.

10 (C) One individual representing for-profit

11 nursing facilities.

12 (D) One individual representing county nursing
13 facilities.

14 (E) One individual representing hospital-based
15 nursing facilities.

16 (F) One individual representing hone and

17 conmuni ty- based service providers.

18 (G One individual representing area agencies on
19 agi ng.
20 (H One representative of an organi zed | abor
21 group representing enpl oyees providing |ong-term
22 living services.
23 (1) One physician whose practice is focused in
24 | ong-termcare settings.
25 (J) One individual representing other |ong-term
26 living stakeholders as may be determ ned by the
27 Governor .
28 (2) Appointnents under paragraphs (1) (v), (vi), (vii),
29 (viii) and (ix) shall be made within 60 days of the effective
30 date of this section.
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(3) Upon appoi ntment of the | ast nmenber under paragr aph

(2), the comm ssion shall transmt notice to the Legislative

Ref erence Bureau for publication in the Pennsylvania Bulletin

of the date of the | ast appointnment. The date of the | ast

appoi ntnent shall be considered the date of the establishnent

of the conm ssi on.

(e) Election of chairperson.--The nmenbers of the conmm ssi on

shall elect a chairperson of the conni ssion from anbng

t hensel ves.

(f) Terns of nenbers. --

(1) The terns of those nenbers who serve by virtue of

the public office they hold shall be concurrent with their

service in the office fromwhich they derive their

menber shi p.

(2) Except as provided in paragraph (1), nenbers shal

serve until their successors are appointed, if they represent

the interest of the nenbership class for which they were

(g) Meetings.--The first neeting of the conm ssion shall be

held within 30 days of establishnent of the conm ssi on.

Subsequent neetings shall be held at | east quarterly but npre

frequent nmeeti ngs nmay be convened either at the call of the

chai rperson or by request of a sinple npjority of the conni ssion

(h) Initial review --The conm ssion shall conplete the

initial review required under subsection (c)(1) within three

nmonths of its establishnent.

(i) Public input sessions.--Wthin three nonths of issuing

the findi ngs under subsection (h), the conm ssion shall hold no

fewer than three public i nput sessi ons across the Conmpbnweal t h
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for the purpose of receiving public conment on current or

pr oposed prograns Sserving Sseniors.

(j) Projections.--The conni ssion shall obtain the

proj ecti ons under subsection (c)(2) and (4) no | ater than one

vear fromits establishment. Nothing in this subsecti on shal

prohi bit the conm ssion, if a mpjority of the nenbers agree,

fromusing a Commpnweal th procured study initiated prior to the

establi shnent of the comm ssion to obtain this infornmation.

(k) Final report.--The conm ssion shall publish a final

report as required under subsection (c)(1), (2), (3) and (4) no

| ater than 18 nonths following its establi shnent and shal

submt the report to the Governor and the General Assenbly. The

final report of the conm ssion and any i nformati on and data

conpil ed by the conmi ssion in accordance with this article shal

be nmade avail able on the publicly accessible I nternet website

operated by the Departnent of Agi ng when the conm ssi on subnits

its final report to the Governor and the General Assenbly.

(1) Expenses.--The conmission is authorized to incur

expenses deened necessary to inplenent this article.

Secti on 803-D. Expirati on.

The conm ssion shall expire follow ng i ssuance of its report

under subsection (k) or three years after the establi shnent of

t he conm ssi on, whi chever occurs sooner.

Section 4. This act shall take effect imediately.
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