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THE GENERAL ASSEMBLY OF PENNSYLVANIA

HOUSE BILL
No. 750 %5

| NTRODUCED BY METCALFE, CRElI GHTON, MJSTI O, PERRY, ARGALL
BASTI AN, BEAR, CAUSER, CI VERA, CLYMER, COX, FAI RCH LD, GEl ST,
G BBONS, GOCDMAN, HARRI'S, HUTCHI NSON, KAUFFMAN, KENNEY,
KI LLI ON, KI RKLAND, KORTZ, MARSHALL, M LLARD, R M LLER
O NEI LL, PEIFER, PYLE, QUI GLEY, RAPP, ROAE, ROCK, SCHRODER
SONNEY, R. STEVENSON, SWANCER, TRUE, VULAKOVI CH, YEWCI C AND
MAHER, MARCH 22, 2007

REFERRED TO COW TTEE ON STATE GOVERNMENT, MARCH 22, 2007

AN ACT
1 Prohibiting enploynent of illegal aliens; requiring
2 participation in the Basic Pilot Programas a condition for
3 Commonweal th contracts or grants; prohibiting business tax
4 deductions for certain conpensation; requiring suspension of
5 licenses, registrations and certificates of incorporation
6 under certain circunstances; and authorizing a private cause
7 of action.
8 The Ceneral Assenbly finds that:
9 (1) Enployers in this Commonweal th who enpl oy
10 unaut hori zed ali ens have systematically distorted the |abor
11 mar ket of this Commonweal th by reduci ng wages, adversely
12 af fecting working conditions, evading taxes and reducing the
13 nunber of jobs available to those who are lawfully entitled
14 to enploynment in this Comonweal t h.
15 (2) The United States has established and maintains a
16 national programfor the electronic verification of work
17 aut hori zation, the Basic Pilot Program which enables

18 enpl oyers to pronptly and accurately verify the enpl oynent
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eligibility of all job applicants.

(3) It isinthe best interests of and will serve and
benefit the health, safety and welfare of the public and | aw
abi di ng busi ness entities to adopt policies and procedures to
deter and prevent the enploynment of unauthorized aliens.

(4) The Federal CGovernnment expressly permts state
governments to sanction the enpl oyers of unauthorized aliens
through |icensing and other simlar restrictions.

The General Assenbly of the Conmonweal th of Pennsyl vani a
her eby enacts as foll ows:

Section 1. Short title.

This act shall be known and nay be cited as the Fair
Enpl oynent Act.

Section 2. Definitions.

The foll ow ng words and phrases when used in this act shal
have the neanings given to themin this section unless the
context clearly indicates otherw se:

"Basic Pilot Program" The electronic verification of work
aut hori zation programof the Illegal Inmmgration Reform and
I mm grant Responsibility Act of 1996 (Public Law 104-208, 110
Stat. 3009-546) which is operated by the Departnent of Honmel and
Security.

"Business entity." An individual, corporation, partnershinp,
limted liability conpany or other legal entity, whether for
profit or not for profit, who has applied for, holds or benefits
fromany registration.

"Contractor.” A person, enployer or business entity that
enters into an agreenent to performany service or work or to
provi de a certain product in exchange for val uabl e

consi derati on.
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"Enpl oyee.” A person performng or applying for work or
service of any kind or character for hire.

"Enpl oyer." A business entity which enploys or seeks to
enpl oy a person for hire. If there are two or nore putative
enpl oyers, the business entity taking a business tax deduction
for the enployee in question shall be considered the enpl oyer of
that person for the purposes of this act.

"Enpl oynent." The act of enploying or of being enployed,
engaged or hired.

"Governnent entity." The Commonweal th or any of its
political subdivisions. The termincludes any agency, authority,
board or conm ssion of the Conmonwealth or any of its political
subdi vi si ons.

"Registration.” Any license, permt, registration or
certificate granted or provided by a governnent entity.

"Unaut hori zed alien.”™ An alien who does not have the | egal
right or authorization under Federal law to work in the United
St at es.

"Wrk." A job, task, enploynent, |abor, personal service or
any other activity for which conpensation is provided, expected
or due, including activities conducted by business entities.
Section 3. Prohibitions.

(a) Enploynent.--It is unlawful for any enployer to enpl oy,
or enployer or business entity to permt the enpl oynent of, an
unaut hori zed al i en.

(b) Affirmation for initial registration.--As a condition
for initial registration, a business entity shall provide to the
government entity:

(1) an affidavit that the business entity is not an

enpl oyer; or
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(2) an affidavit affirm ng that the business entity does
not knowi ngly enpl oy any person who is an unauthorized alien
as well as an affidavit and supporting docunentation that the
business entity has enrolled and is an active participant in
the Basic Pilot Program
(c) Affirmation for continued registration.--As a condition

of the periodic renewal of a registration, a business entity
shall conply with subsection (b) as if applying for initial
regi stration.

(d) Change of status.--A business entity which conplied with
subsection (b)(1) as a condition of any initial registration
under subsection (b) or continued registration under subsection
(c) and, during that registration becones an enpl oyer, shal
conply with subsection (b)(2).

(e) Awards.--As a condition for the award of any
Commonweal th contract or grant to an enployer for which the
val ue of enpl oynent, |abor or personal service shall exceed
$10, 000, the enployer shall provide docunentation affirmng its
enrol | ment and participation in the Basic Pilot Program

(f) Governnent entities.--Al government entities shal
enrol|l and actively participate in the Basic Pilot Program

(g) Verification.--An enployer participating in the Basic
Pilot Programshall verify the enploynent eligibility of every
enpl oyee in the enployer's hire whose enpl oynment conmences after
the enpl oyer enrolls in the Basic Pilot Program

(h) Tax deducti on. --Conpensati on, whether in noney or in
kind or in services, provided to any unauthorized alien shal
not be allowed as a business expense deduction from any incone
or business tax of the Commonweal t h.

(1) Violations.--Any business entity operating within this
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1 Commonwealth in violation of this act shall have all

2

regi strations suspended under subsection (j).

(j) Enforcenent.--The Secretary of State shall enforce the

requirenents of this section. The foll ow ng apply:

(1) An enforcenment action shall be initiated by neans of
a witten, signed conplaint to the secretary's office
submtted by any governnent entity, business entity or
resident. A valid conplaint shall include an allegation which
describes the alleged violator as well as the actions
constituting the violation and the date and | ocati on where
t he actions occurred.

(2) A conplaint which alleges a violation on the basis
of national origin, ethnicity or race shall be deened invalid
and shall not be enforced.

(3) Upon receipt of a valid conplaint, the secretary
shall, within three business days, request information from
t he business entity which is the subject of the conplaint,
whi ch may include any of the follow ng:

(i) Copies of any information provided to a
government entity under subsection (b), (c) or (d).

(1i) ldentity information concerning any enpl oyees
al l eged to be unauthorized aliens.

(ti1) Verification of the work authorization of
aliens provided to the enployer through the Basic Pil ot
Program
(4) The secretary shall submt identity data required by

t he Federal Governnment to verify, pursuant to the Illega
I mm gration Reformand | nm grant Responsibility Act of 1996
(Public Law 104-208, 110 Stat. 3009-546), the immgration

status and work authorization of enployees alleged to be
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unaut hori zed aliens and shall provide the enployer with
witten confirmation of that verification.

(5) The secretary shall order all governnment entities to
suspend the registration of any business entity that fails to
correct a violation of this act.

(6) The correction of a violation with respect to the
enpl oynment of an unauthorized alien shall include any of the
foll ow ng acti ons:

(i) The enployer term nates the unauthorized alien's
enpl oynent .

(1i) The enployer, after acquiring additional
informati on fromthe enpl oyee, requests a secondary or
additional verification by the Federal Governnent of the
enpl oyee' s aut horization under the procedures of the
Basic Pilot Program Wile this verification is pending,
any enforcenment action shall be tolled.

(ii1) The enployer attenpts to termnate the
unl awf ul worker's enploynent and the termnation is
challenged in a court of this Commonweal th. Wile the
enpl oyer pursues the term nation of the unauthorized
alien's enploynent in such forum any enforcenent action
shal |l be tolled.

(7) A general contractor shall not be in violation of
this act with respect to any all eged unaut horized alien
enpl oyed by a subcontractor or independent contractor hired
by the general contractor if, prior to the alleged violation,
t he general contractor verified that the subcontractor or
i ndependent contractor was enrolled in the Basic Pil ot
Program by requiring the subcontractor or independent

contractor to show docunentary evi dence of such enroll nent

20070H0750B1013 - 6 -



© o0 N oo o A~ wWw N P

N ORNN N RN NN N NN R B P B R R R R R
© O N o U~ W N B O © 0 N 0o o M W N B O

30

provi ded by the Federal Governnent.

(8) A suspension under this section shall term nate one
busi ness day after a |legal representative of the business
entity submts, at an office designated by the secretary, al
of the follow ng:

(1) Docunentation acceptable to the secretary which
confirms that the business entity has enrolled in and is
participating in the Basic Pilot Program

(i1i) A sworn affidavit stating that the violation
has ended. The affidavit shall include a description of
t he specific nmeasures and actions taken by the business
entity to end the violation and shall, if applicable,

i ncl ude the nane, address and ot her adequate identifying

information for any unauthorized aliens related to the

conpl ai nt .

(9) For a second or subsequent violation, the secretary
shall order all government entities to suspend the
regi stration of any business entity for a m ninmum period of
20 days. After the end of the suspension period, and upon
recei pt of the prescribed affidavit and docunentation, the
secretary shall order all governnent entities to reinstate
the registration of any business entity. The secretary shal
forward the affidavit, conplaint and associ ated docunents to
the Bureau of Immgration and Custons Enforcenent of the
Depart ment of Homel and Security.

(10) This section shall be subject to 2 Pa.C.S. Chs. 5
Subch. A (relating to practice and procedure of Comonweal th
agencies) and 7 Subch. A (relating to judicial review of
Commonweal t h agency action).

(k) State funding.--Any governnent entity that fails to
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conply with this section and the directives fromthe secretary
regarding the failure of any business entity to enroll in the
Basic Pilot Programshall be ineligible for State funding.

(1) Procedure.--This act shall not be construed to deny any
procedural nechani sns included in the Basic Pilot Program

(m Federal determination.--The determ nation of whether an
enpl oyee is an unaut hori zed alien shall be nade by the Federal
Government under the Illegal Immgration Reformand | nmm grant
Responsibility Act of 1996. A determi nation of the status of an
enpl oyee by the Federal Governnent shall create a rebuttable
presunption as to that enpl oyee's status in any judicial
proceedi ngs brought pursuant to this act. The court may take
judicial notice of any verification of the enployee previously
provi ded by the Federal Governnment and may request the Federal
Government to provide automated or testinonial verification
under the Illegal Immgration Reform and | nm grant
Responsibility Act of 1996.

Section 4. Odinance.

A political subdivision of this Coomonweal th may enact any
ordi nance prohibiting the enpl oynent of unauthorized aliens or
ot her unl awful workers, may deny registration to enployers who
enpl oy unaut horized aliens and may all ow | awful enpl oyees to
bring suit against such enployers to recover treble damages and
reasonabl e attorney fees. A political subdivision of this
Commonweal th may enact any ordinance restricting the rental of
housing to an alien unlawfully present in the United States.
Section 5. Construction.

This act shall be construed so as to be fully consistent with
Federal immgration and | abor | aws.

Section 20. Severability.
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The provisions of this act are severable. |If any provision of
this act or its application to any person or circunstance is

held invalid, the invalidity shall not affect other provisions

the invalid provision or application.

1
2
3
4 or applications of this act which can be given effect wthout
5
6 Section 21. Effective date.

7

This act shall take effect in 60 days.
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