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THE GENERAL ASSEMBLY OF PENNSYLVANIA

HOUSE BILL
No. 386 *%5”

| NTRODUCED BY PETRI, BELFANTI, BOYD, CAPPELLI, CREI GHTON, DALLY,
FAI RCH LD, GALLOMAY, GODSHALL, HENNESSEY, HERSHEY,
H CKERNELL, HORNAMAN, HUTCHI NSON, M KELLER, Ml LHATTAN,
MUSTI O, PHI LLI PS, RAPP, REED, REICHLEY, SCHRODER, STERN AND
SWANCER, FEBRUARY 13, 2007

REFERRED TO COW TTEE ON FI NANCE, FEBRUARY 13, 2007
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AN ACT
Amrending Title 71 (State Governnent) of the Pennsyl vani a

Consol idated Statutes, further providing for definitions and

for mandatory and optional nenbership; and providing for the

St at e Enpl oyees' Optional Retirenent Program

The General Assenbly of the Conmonweal th of Pennsyl vani a
her eby enacts as foll ows:

Section 1. Section 5102 of Title 71 of the Pennsylvani a
Consolidated Statutes is anmended by adding a definition to read:
§ 5102. Definitions.

The foll ow ng words and phrases as used in this part, unless
a different neaning is plainly required by the context, shal
have the foll owi ng nmeani ngs:

* * %

"State Enpl oyees' Optional Retirenent Program"” The

alternative defined contribution retirenent program establi shed

under Ch. 59 Subch. D (relating to State Enpl oyees' Opti onal

Retirenment Program




1 * x *
2 Section 2. Section 5301 of Title 71 is amended to read:

3 8§ 5301. Mandatory and optional mnenbership.

4 (a) Mandatory nenbership.--Menbership in the systemshall be
5 mandatory as of the effective date of enploynent for all State

6 enpl oyees except the follow ng:

7 (1) Governor

8 (2) Lieutenant Governor.

9 (3) Menbers of the General Assenbly.

10 (4) Heads or deputy heads of adm nistrative departnents.
11 (5) Menbers of any independent adm nistrative board or
12 conmi ssi on.

13 (6) Menbers of any departnmental board or conm ssion

14 (7) Menbers of any advisory board or conm ssion.

15 (8) Secretary to the Governor.

16 (9) Budget Secretary.

17 (10) Legislative enpl oyees.

18 (11) School enpl oyees who have el ected nenbership in the
19 Publ i ¢ School Enpl oyees' Retirenent System

20 (12) School enpl oyees who have el ected nenbership in an
21 i ndependent retirenent program approved by the enpl oyer,

22 provided that in no case, except as hereinafter provided,

23 shall the enployer contribute on account of such el ected

24 menbership at a rate greater than the enpl oyer nornal

25 contribution rate as determned in section 5508(b) (relating
26 to actuarial cost method). For the fiscal year 1986-1987 an
27 enpl oyer may contribute on account of such el ected nenbership
28 at arate which is the greater of 7% or the enployer norna

29 contribution rate as determned in section 5508(b) and for

30 the fiscal year 1992-1993 and all years after that at a rate
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29

of 9.29%

(13) Persons who have elected to retain nmenbership in
the retirenent systemof the political subdivision by which
they were enployed prior to beconmng eligible for nenbership
in the State Enpl oyees' Retirenment System

(14) Persons who are not nenbers of the system and are
enpl oyed on a per diemor hourly basis for |less than 100 days
or 750 hours in a 12-nonth peri od.

(15) Enployees of the Phil adel phia Regi onal Port
Aut hority who have elected to retain nenbership in the
pension plan or retirenent systemin which they were enroll ed
as enpl oyees of the predecessor Phil adel phia Port Corporation
prior to the creation of the Philadel phia Regional Port
Aut hority.

(16) Enployees of the Juvenile Court Judges' Comm ssion
who, before the effective date of this paragraph, were
transferred fromthe State System of Hi gher Education to the
Juvenil e Court Judges' Conmi ssion as a result of an
i nteragency transfer of staff approved by the Ofice of
Adm ni stration and who, while enployees of the State System
of Hi gher Education, had el ected nmenbership in an i ndependent
retirement program approved by the enpl oyer.

(17) Any person who becones a State enpl oyee on or after

July 1, 2007, and who elects to participate in the State

Enpl oyees' Optional Retirenent Program under Subchapter D of

Chapter 59 (relating to State Enpl oyees' Optional Retirenent

Program .
(b) Optional nenbership.--The State enployees listed in

subsection (a)(1) through (11) shall have the right to el ect

30 nenbership in the system once such election is exercised,
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menber ship shall continue until the term nation of State
servi ce.

(c) Prohibited nenbership.--The State enployees listed in
subsection (a)(12), (13), (14) [and], (15) and (17) shall not
have the right to elect nmenbership in the system

(d) Return to service.--An annuitant who returns to service
as a State enployee shall resune active nenbership in the system
as of the effective date of enploynent, except as otherw se
provided in section 5706(a) (relating to term nation of
annuities), regardless of the optional nenbership category of
t he position.

(e) Election prohibited.--Notw thstandi ng subsections
(a)(13) and (c), county enployees who are transferred to State
enpl oynment and becone State enpl oyees pursuant to 42 Pa.C. S. 8§
1905 (relating to county-level court adm nistrators) shall not
have the election to remain a contributor in the retirement
system or pension plan of the county by which they were enpl oyed
prior to becomng eligible for nenbership in the State
Enpl oyees' Retirenment System Such enpl oyees shall be mandatory
menbers of the system provided they are otherw se eligible and
unl ess they are eligible for optional nenbership pursuant to
subsections (a)(1) through (11) and (b) or prohibited nenbership
pursuant to subsections (a)(14) and (c).

(f) Additional optional nenbership.--The State enpl oyees
listed in subsection (a)(16) shall be mandatory nenbers of the
system as of the effective date of enploynent with the Juvenile
Court Judges' Conm ssion unless they el ect nenbership in an
i ndependent retirenent program approved by the Juvenile Court
Judges' Conmi ssion. Enpl oyees who el ect nmenbership in an

i ndependent retirenent program approved by the Juvenile Court
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Judges' Conmi ssion shall be prohibited from being active nenbers
in the systemwhile enployed by the Juvenile Court Judges'
Commi ssion. If an enployee described in this subsection becones
a State enpl oyee with an enpl oyer other than the Juvenile Court
Judges' Conmi ssion, then menbership for that enployee shall be
determ ned as otherw se provided for in this part. The el ection
of menbership in the independent retirenment program approved by
t he Juvenil e Court Judges' Commi ssion nmust be nmade by the
transferred enployee filing witten notice with the enpl oyer
while a State enployee no |ater than 90 days after the effective
date of this subsection. Upon receipt of such an election, the
Juvenil e Court Judges' Conmm ssion shall certify the election to
the board and the i ndependent retirenment program

Section 3. Chapter 59 of Title 71 is anmended by adding a
subchapter to read:

SUBCHAPTER D

STATE EMPLOYEES' ~OPTI ONAL_RETI REMENT PROGRAM

Sec.

5941. Definitions.

5942. State Enpl oyees' Optional Retirenent Program

5943. Powers and duti es of board.

5944. Taxati on.

5945. | nvest mnents and expenses.
5946. Trust.
5947. | nvest ment s.

5948. Parti ci pant contri buti ons.

5949. Enpl oyer contri buti ons.

5950. Vesti ng.

§ 5941. Definitions.

The foll owi ng words and phrases when used in this subchapter
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shal|l have the neanings given to themin this section unless the

context clearly indicates ot herw se:

"Participant." A qualified enpl oyee who el ects to

participate in the State Enpl oyees' Optional Retirenment Program

in lieu of becom ng a nenber of the system

"Program" The State Enpl oyees' Optional Retirenment Program

"Qualified enployee." Any individual who becones a State

enpl oyee on or after July 1, 2007, and who is not a nenber of

the systemor a State enpl oyee categorized in section

5301(a)(12), (13), (14) or (15) (relating to mandatory and

opti onal nenbershi p).

"Trust fund." The trust created under section 5946 (rel ati ng

to trust) to hold the assets of the programin trust for the

excl usi ve benefit of the programis partici pants and

beneficiaries and for the paynent of reasonabl e expenses of the

programin accordance with section 5945 (relating to i nvestnents

and expenses) and | RC § 401.

8 5942. State Enpl oyees' Optional Retirenent Program

The board shall establish and adm ni ster an opti onal defi ned

contribution retirenent programto be known as the State

Enpl oyees' Optional Retirenent Program under which retirenent

benefits will be provided for qualified enpl oyees who el ect to

participate in the programin |lieu of nenbership in the system

The benefits to be provided for or on behalf of participants in

the program shall be provided through partici pant-directed

i nvestnents, in accordance with IRC 8 401(a). Partici pants and

enpl oyers shall contribute to the programin accordance wth

sections 5948 (relating to partici pant contri buti ons) and 5949

(relating to enpl oyer contri buti ons).

8§ 5943. Powers and duti es of board.
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1 In order to establish and adm nister the program the powers

2 and duties of the board shall include all of the follow ng:

3 (1) Entering into witten agreenents with financial or

4 ot her organi zations to adm nister the programfor

5 participants and to invest funds held pursuant to the

6 program The program and any witten agreenent shall conply

7 with the IRC, including the plan qualification requirenents

8 i nposed on _governnental plans under IRC 8 401(a).

9 (2) Establishing procedures whereby qualified enployees
10 may elect to participate in the programand participants nay
11 change their investnent choices on a periodic basis, as
12 determ ned by the board, which shall not be Iess frequently
13 than quarterly.

14 (3) Arranging for a deduction, fromthe conpensation of
15 participants, of enployee contributions to the program

16 (4) Establishing standards or criteria for selection by
17 the board of the financial institutions, insurance conpanies
18 or_other organi zations that nmay be qualified as managers, on
19 behal f of the board, of funds accunul ated under the program
20 on behalf of any participant.

21 (5) Establishing standards and criteria for the

22 providing of options to qualified enployees and participants
23 concerning the nmethod of investing anmpbunts accunul ated under
24 the programif the options include a diversified mx of |ow
25 cost investnent products that span the risk-return spectrum
26 (6) Establishing standards and criteria for informng
27 qualified enployees and participants of specific options

28 of fered by qualified nmanagers.

29 (7) Designing a conprehensive, balanced and inparti al
30 educational programto assist qualified enpl oyees and
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partici pants in their choice of investnent options under the

program which shall include retirenent planni ng educati on

and financial planning gui dance on matters such as i nvestnent

diversification, investnent risks, investnent costs and asset

al | ocati on.

(8) Establishing standards and criteria for the

di sclosure to qualified enpl oyees and partici pants of the

antici pated and actual incone attri butable to the anpunts,

property and rights and all fees, costs and charges to be

made agai nst the amounts accunul ated to cover the costs of

adm ni steri ng and nanagi ng t he funds.

(9) Establishing processes for election to participate

in the program The el ection period shall begin on the date

that an individual becones a qualified enpl oyee and shall end

90 days fromthat date.

(10) Perform ng an annual review of any qualified fund

manager for the purpose of assuring it continues to neet al

standards and criteria established.

(11) Establishing procedures whereby any partici pant nmay

do one of the foll ow ng:

(i) Wthdraw accunul ated anpbunts i n cases of

financial hardship or separation of a participant from

State service or as otherwi se permtted under the | RC

(ii) Di spose of a participant's account pursuant to

a donestic relations order unless in conflict with the

IRC.

(12) Adninistering the programin conpliance with the

IRC.

(13) Pronul gating requl ati ons necessary to adni ni ster

thi s subchapter
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§ 5944. Taxati on.

Al amounts deferred under the program shall constitute

t axabl e i ncone for purposes of the act of March 4, 1971 (P.L.86,

No. 2), known as the Tax Reform Code of 1971, and shal

constitute taxable incone for State and | ocal earned i ncone

8§ 5945. | nvest ments and expenses.

The board shall not be responsi ble for any i nvestnent | oss

incurred in the programor for failure of any investnent to earn

any specific or expected return or to earn as nuch as any other

i nvest nent opportunity, whether or not the other investnent

opportunity was offered to participants in the program The

expenses arising fromallow ng qualified enpl oyees to elect to

participate in the program and partici pants to choose a fund

manager, deduct from conpensati on amounts contri buted under the

program and transfer to the fund manager anpunts so deducted

shall be borne by the board. Al other expenses arising fromthe

admi ni stration of the program shall be assessed agai nst the

accounts created on behalf of participants either by the fund

managers or by the board.

§ 5946. Trust.

(a) Establishnent.--All assets and incone that have been or

shall be wi thheld by the enpl oyer in accordance with this

subchapter shall be held in trust in any fundi ng vehicle

permitted by applicable provisions of the | RC for the excl usive

benefit of the progranmis participants and their beneficiaries

until the tinme when the funds are distributed to the partici pant

or the participant's beneficiary in accordance with the terns of

t he agreenent between the partici pant and the board. Al such

assets and i ncome withheld by the enpl oyer shall be held in
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trust as set forth in this subsection in a special fund created

within the State Treasury of which the State Treasurer shall be

cust odi an.

(b)Y Trustees.--The nenbers of the board shall be the

trustees of the trust established under subsection (a).

(c) Attachnent.--Notwi thstandi ng any ot her provision of |aw,

any benefit or interest avail abl e under the program any ri ght

to receive or direct paynents under the program or any

di stri bution of paynent nmade under the program shall not, except

as expressly specified by the program be subject to assi gnnent,

alienation, garni shnent, attachment, transfer, anticipation,

sal e, nortgage, pl edge, hypothecati on, conmutati on, execution or

| evy, whether by voluntary or involuntary act of any interested

§ 5947. |Investnents.

| nvest nent of contri buti ons by any corporation, institution,

i nsurance conpany or custodi al bank that the board has approved

shall not be unreasonably del ayed, and in no case shall the

i nvestnent of contri buti ons be del ayed nore than 30 days from

the date of payroll deduction to the date that funds are

i nvested. Any interest earned on the funds pendi ng i nvest nent

shall be allocated to the Commonweal th and credited to the

accounts of partici pants who are then participating in the

program unl ess the interest is used to defray adm ni strative

costs and fees that would otherwi se be required to be borne by

partici pants who are then participating in the program

8§ 5948. Parti ci pant contri buti ons.

Requl ar partici pant contri buti ons shall be nade to the

program on behal f of each active nenber for current service in

an anpunt equal to 6% of the partici pant's conpensati on. The
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enpl oyer shall cause required partici pant contri buti ons for

current service to be nmade and deducted from each payroll.

8§ 5949. Enpl oyer contri buti ons.

The Commonweal th or any ot her enpl oyer of a partici pant shall

make paynents to the trust fund on behalf of the participant in

an anpunt equal to 6% of the participant's total conpensati on.

8 5950. Vesti ng.

A partici pant shall be vested after conpl eti ng one year of

State service during which he or she is a participant in the

program wi th respect to enpl oyer contri buti ons paid on behal f of

the participant to the program plus i nterest and earni ngs on the

enpl oyer contri buti ons but m nus investnent fees and

adm ni strati ve charges.

Section 4. This act shall take effect immediately.
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