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THE GENERAL ASSEMBLY OF PENNSYLVANIA

SENATE BILL
No. 1188 *%x”

| NTRODUCED BY VANCE, BROWNE, ORI E, ARMSTRONG BOSCOLA, CONTI
CORMAN, COSTA, EARLL, ERI CKSON, FONTANA, GORDNER, GREENLEAF
JUBELI RER, KI TCHEN, LAVALLE, LOGAN, MADI GAN, MELLOW MJSTQ,
O PAKE, PILEGE, PIPPY, RAFFERTY, REGOLA, RHOADES, SCARNATI
STACK, WAUGH, WENGER, D. WHITE, M VH TE, C. WLLI AMS,
WONDERLI NG, WOZNI AK AND FERLO, APRIL 17, 2006

SENATOR VENGER, APPROPRI ATI ONS, RE- REPORTED AS AMENDED
JUNE 19, 2006

AN ACT

1 Anending the act of August 26, 1971 (P.L.351, No.91), entitled

2 "An act providing for a State Lottery and adm nistration

3 t hereof ; authorizing the creation of a State Lottery

4 Commi ssion; prescribing its powers and duties; disposition of
5 funds; violations and penalties therefor; exenption of prizes
6 from State and | ocal taxation and naking an appropriation,”

7 further providing for definitions, for physician, certified

8 regi stered nurse practitioner and pharnmacy participation, for
9 reduced assistance, for programgenerally, for restricted
10 formul ary, for reinbursenent, for income verification, for
11 contracts and for the pharmaceutical assistance contract for
12 the el derly needs enhancenent tier, for pharmacy best
13 practices and cost controls review, further providing for
14 penal ti es; establishing the coordination of Federal and State
15 benefits; and making editorial changes.

16 The General Assenbly of the Conmonweal th of Pennsyl vani a

17 hereby enacts as foll ows:

18 Section 1. Chapter 5 of the act of August 26, 1971 (P.L.351,
19 No.91), known as the State Lottery Law, is anended by adding a
20 subchapter heading to read:

21 SUBCHAPTER A

22 PRELI M NARY PROVI SI ONS




Section 1.1. The definitions of "eligible clainmnt,"
"“maxi mum annual income” and "program’ in section 502 of the act,
anended or added Novenber 21, 1996 (P.L.741, No.134) and
Novenber 26, 2003 (P.L.212, No.37), are anmended and the section
i s amended by adding definitions to read:

Section 502. Definitions.

The foll ow ng words and phrases when used in this chapter

shall have the neanings given to themin this section unless the

context clearly indicates otherw se:

* %k
"Claimant." An eligible person who is enrolled in the
program
* %k
"Eligible [claimant] person.” A resident of the Commonweal th

for no less than 90 days, who is 65 years of age [and over] or
ol der, whose annual incone is |ess than the maxi nrum annual
i ncome and who is not otherwi se qualified for public assistance
under the act of June 13, 1967 (P.L.31, No.21), known as the
Public Wl fare Code.

* x *

"Maxi mum annual income.” For PACE eligibility, the term
shal | mean annual incone which shall not exceed $14,500 in the

case of single persons nor $17,700 in the case of the conbined

annual income of persons nmarried to each other. For PACENET

eliqgibility, the termshall nean the annual incone lints

establ i shed under section 519. Persons may, in reporting incone

to the Departnment of Aging, round the anobunt of each source of
income and the inconme total to the nearest whol e dollar, whereby
any anount which is less than 50¢ is elimnated.

"Medi care advantage." A plan of health benefits coverage
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offered under a policy, contract or plan by an organi zati on

certified under 42 U.S.C. 8 1395w 26 (relating to establishnent

of standards) and fornerly referred to as Medi car e+Choi ce.

* * %

"Part D." A Federal programto offer voluntary prescription

drug benefits to Medicare enroll ees, as set forth in the

Medi care Prescription Druqg, |nprovenent, and Modderni zati on Act

of 2003 (Public Law 108-173, 117 Stat. 2066).

"Part D plan" or "PDP." A prescription drug plan approved

under the Medicare Prescription Drug, |nprovenent, and

Moder ni zati on Act of 2003 (Public Law 108-173, 117 Stat. 2066)

in the PDP region that includes this Conmonweal th, and approved

by the Departnent of Aging of the Conrmonweal th and the Centers

for Medicare and Medi caid Services of the United States for

coordi nati on of benefits with the prograns establi shed under

this chapter

* * %

"Program " The Pharmaceutical Assistance Contract for the
El derly (PACE) and the Pharmaceutical Assistance Contract for
the El derly Needs Enhancenment Tier (PACENET) as established by
this chapter[, unless otherw se specified].

* * %

"Reqi onal benchrmark premium" The average Part D preni um

cal cul ated annually by the Centers for Medicare and Medi caid

Services of the United States for PDPs in the PDP reqgi on that

i ncl udes this Conmonweal t h.

Section 1.2. Chapter 5 of the act is amended by adding a
subchapt er heading to read:

SUBCHAPTER B
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Section 2. Section 504 of the act, anended Novenber 26, 2003
(P.L.212, No.37), is anended to read:
Section 504. Physician, certified registered nurse practitioner

and pharmacy participation.

Any physician, certified registered nurse practitioner,
phar maci st, pharmacy or corporation owed in whole or in part by
a physician, certified registered nurse practitioner or
pharmaci st enrolled as a provider in the program or who has
prescri bed nedication for a claimant [in the progran] who is
precl uded or excluded for cause fromthe Departnent of Public
Wel fare's Medi cal Assistance Program shall be precluded or
excl uded from participation in the program No physician or
certified registered nurse practitioner precluded or excl uded
fromthe Departnment of Public Welfare' s Medical Assistance
Program shal | have clains resulting fromprescriptions paid for
by the program

Section 3. Section 506 of the act, added Novenber 21, 1996
(P.L.741, No.134), is anended to read:
Section 506. Reduced assi stance.

Any [eligible] clainmnt whose prescription drug costs are
covered in part by any other plan of assistance or insurance,

including Part D, may be required to receive reduced assi stance

under the provisions of this [chapter] subchapter or be subject

to coordi nati on of benefits under this chapter.

Section 4. Section 509 of the act, anended Novenber 26, 2003
(P.L.212, No.37), is anended to read:
Section 509. Program generally.
The program shall include the follow ng:
(1) Participating pharmacies shall be paid within 21

days of the contracting firmreceiving the appropriate
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substanti ation of the transaction. Pharmacies shall be
entitled to interest for paynment not made within the 21-day
period at a rate approved by the board.

(2) Collection of the copaynent by pharnmacies shall be
mandat ory.

(3) [Senior citizens participating in the prograni
Claimants are not required to maintain records of each
t ransacti on.

(4) A systemof rebates or reinbursenments to [eligible]
clai mants for pharnmaceuti cal expenses shall be prohibited.

(5) PACE shall include participant copaynment schedul es
for each prescription, including a copaynent for generic or
mul ti pl e-source drugs that is |less than the copaynent for
si ngl e-source drugs. The departnent shall annually cal cul ate
t he copaynent schedul es based on the Prescription Drugs and
Medi cal Supplies Consuner Price |Index. Wien the aggregate
i npact of the Prescription Drugs and Medi cal Supplies
Consuner Price Index equals or exceeds $1, the departnent
shal | adjust the copaynent schedul es. Each copaynent schedul e
shall not be increased by nore than $1 in a cal endar year.

(6) The program paynent shall be the | ower of the
foll ow ng amounts deternm ned as foll ows:

(i) 90% of the average whol esal e cost of the
prescription drug di spensed:
(A) with the addition of a dispensing fee of the
greater of:

(1) $4 PER PRESCRI PTION;, or

(I'1) the anpbunt set by the departnment by
regul ati on;

(B) the subtraction of the copaynent; and
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21,
No.

(© if required, the subtraction of the generic

differential; or

(ii) the pharmacy's usual charge for the drug
di spensed with the subtraction of the copaynent and, if
required, the subtraction of the generic differential; or

(tit) if a generic drug, the nost current Federal
upper paynent limts established in the Medicaid Program
under 42 CFR 8§ 447.332 (relating to upper limts for

nmul tiple source drugs), plus a dispensing fee of $4 or

t he amobunt set by the departnent by regul ation, whichever

is greater mnus the copaynent. The departnent shal

updat e the average whol esal e costs and the Federal upper
paynent limts at |east every 30 days.

(7) In no case shall the Commonweal th or any [ person
enrolled in the program clainmant be charged nore than the
price of the drug at the particul ar pharmacy on the date of
t he sale.

(8) The Governor may, based upon certified State Lottery
Fund revenue that is provided to both the chairman and
mnority chairman of the Appropriations Conmttee of the
Senate and the chairman and mnority chairman of the
Appropriations Conmittee of the House of Representatives, and
after consultation with the board, decrease the eligibility
limts established in this [chapter] subchapter.

Section 5. Section 510 of the act, anended or added Novenber
1996 (P.L.741, No.134) and Novenber 30, 2004 (P.L.1722,

219), is anended to read:

Section 510. Generic drugs.

(a) In general.--Notw thstandi ng any other statute or

regul ation, a brand nanme product shall be di spensed and not
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substituted with an A-rated generic therapeutically equival ent
drug if it is |ess expensive to the program If a |ess expensive
A-rated generic therapeutically equivalent drug is avail able for
di spensing to a claimant, the provider shall dispense the A-
rated generic therapeutically equivalent drug to the claimant.
The departnent shall reinburse providers based upon the nost
current listing of Federal upper paynent limts established in
t he Medi caid Program under 42 CFR § 447.332 (relating to upper
[imts for nmultiple source drugs), plus a dispensing fee as set
forth in section 509(6). The departnment shall update the average
whol esal e costs and the Federal upper paynent limts on a
regul ar basis, at |east every 30 days. The departnent shall not
rei nburse providers for brand name products except in the
foll owi ng circunstances:
(1) There is no A-rated generic therapeutically

equi val ent drug avail able on the market. This paragraph does

not apply to the lack of availability of an A-rated generic

t herapeutically equivalent drug in the providing pharmacy

unless it can be shown to the departnent that the provider

made reasonable attenpts to obtain the A-rated generic

t herapeutically equivalent drug or that there was an

unf or eseeabl e demand and depl etion of the supply of the A-

rated generic therapeutically equivalent drug. In either

case, the departnent shall reinburse the provider for 90% of

t he average whol esal e cost plus a dispensing fee based on the

| east expensive A-rated generic therapeutically equival ent

drug for the brand drug di spensed.

(2) An A-rated generic therapeutically equival ent drug
is deenmed by the departnment, in consultation with a

utilization review conmttee, to have too narrow a
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t herapeutic index for safe and effective dispensing in the
community setting. The department shall notify providing
pharmaci es of A-rated generic therapeutically equival ent
drugs that are identified pursuant to this paragraph on a
regul ar basis.
(3) The Departnment of Health has determ ned that a drug
shall not be recognized as an A-rated generic therapeutically
equi val ent drug for purpose of substitution under section
5(b) of the act of Novenber 24, 1976 (P.L.1163, No.259),
referred to as the Generic Equival ent Drug Law.
(4) At the tine of dispensing, the provider has a
prescription on which the brand name drug di spensed is billed
to the program by the provider at a usual and customary
charge which is equal to or less than the | east expensive
usual and customary charge of any A-rated generic
t herapeutical ly equival ent drug reasonably avail able on the
mar ket to the provider.
(5) The brand name drug is | ess expensive to the
program
(b) Generic not accepted.--1f a claimant chooses not to
accept the A-rated generic therapeutically equival ent drug
requi red by subsection (a), the claimnt shall be liable for the
copaynent and 70% of the average whol esal e cost of the brand
name drug.

(c) Generic drugs not deened incorrect substitution.--The
di spensing of an A-rated generic therapeutically equival ent drug
in accordance with this [chapter] subchapter shall not be deened
i ncorrect substitution under section 6(a) of the Generic
Equi val ent Drug Law.

(d) Medical exception.--A nedical exception process shall be
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establ i shed by the departnent, which shall be published as a
notice in the Pennsylvania Bulletin and distributed to providers
and recipients in the program

Section 6. Sections 512 and 515 of the act, anended Novenber
26, 2003 (P.L.212, No.37), are anended to read:
Section 512. Restricted formulary.

The departnent may establish a restricted fornulary of the
drugs which will not be reinbursed by the program This
formul ary shall include only experinmental drugs and drugs on the
Drug Efficacy Study Inplenmentation List prepared by CVB. A
medi cal exception nay be permtted by the departnent for
rei nbursenent of a drug on the Drug Efficacy Study
| npl ement ati on List upon declaration of its necessity on the
prescription by the treating physician or certified registered
nurse practitioner, except that, for DESI drugs for which the
FDA has issued a Notice for Qpportunity Hearing (NOOH) for the
pur pose of withdrawi ng the New Drug Application approved for
t hat drug, reinbursenent coverage shall be discontinued under
the provisions of this [chapter] subchapter.
Section 515. Rei nmbursenent.

For-profit third-party insurers, health maintenance
organi zations, preferred provider organi zations [and], not-for-

profit prescription plans, Mdicare advantage plans and PDPs

shall be responsible for any paynents made to a providing
pharmmacy on behal f of a claimant covered by such a third party.
Final determ nation as to the existence of third-party coverage
shall be the responsibility of the departnent.

Section 7. Sections 517 and 518 of the act, added Novenber
21, 1996 (P.L.741, No.134), are anmended to read:

Secti on 517. I ncome verification.
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(a) Procedure.--The departnent shall annually verify the
income of [eligible] claimnts. The departnent shall verify the
income of [eligible] claimnts by requiring income docunentation
fromthe claimnts. An application for benefits under this
[chapter] subchapter shall constitute a waiver to the departnent
of all relevant confidentiality requirenments relating to the
clai mant's Pennsylvania State incone tax information in the
possessi on of the Departnment of Revenue. The Departnent of
Revenue shall provide the departnment with the necessary incone
i nformati on shown on the clainmant's Pennsylvania State incone
tax return solely for inconme verification purposes.

(b) Information confidential.--1t shall be unlawful for any
of ficer, agent or enployee of the departnment to divul ge or make
known i n any manner whatsoever any information gained through
access to the Department of Revenue information except for
of ficial income verification purposes under this [chapter]

subchapter or as authorized under section 534 535. <—

(c) Penalty.--A person who violates this [act] section
commts a m sdenmeanor and shall, upon conviction, be sentenced
to pay a fine of not nore than $1,000 or to inprisonnment for not
nore than one year, or both, together with the cost of
prosecution, and, if the offender is an officer or enployee of
t he Commonweal th, he shall be dism ssed fromoffice or
di scharged from enpl oynent .

(d) Coordination with Departnent of Public Welfare.--To the
extent possible, the departnent and the Departnment of Public
Wel fare shall coordinate efforts to facilitate the application
and enrol Il nent of eligible older people in the Medicaid Healthy

Hori zons Program by processing these applications at senior

citizens centers and other appropriate facilities providing
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services to the elderly.
Section 518. Contract.

The departnent is authorized to enter into a contract
providing for prescription drugs to [eligible persons] clainants

pursuant to this [chapter] subchapter. The departnent shal
sel ect a proposal that includes, but is not limted to, the
criteria set forth in this [chapter] subchapter.

Section 8. Section 519 of the act, anended Novenber 26, 2003
(P.L.212, No.37), is anended to read:
Section 519. The Pharmaceutical Assistance Contract for the

El derly Needs Enhancenent Tier.

(a) Establishnent.--There is hereby established within the
departnment a programto be known as the Pharnmaceuti cal
Assi stance Contract for the Elderly Needs Enhancenent Tier
[ (PACENET) ] .

(b) PACENET eligibility.--A [claimnt] person with an annual
i ncome of not |ess than $14,500 and not nore than $23,500 in the
case of a single person and of not |ess than $17, 700 and not
nore than $31,500 in the case of the conbi ned i ncome of persons
married to each other shall be eligible for enhanced
pharmaceuti cal assistance under this section. A person may, in
reporting incone to the departnment, round the anobunt of each
source of incone and the inconme total to the nearest whole
dol | ar, whereby any anount which is |ess than 50¢ is elim nated.

[(c) Deductible.--Upon enrollnment in PACENET, eligible
claimants in the incone ranges set forth in subsection (b) shal
be required to nmeet a deductible in unreinbursed prescription
drug expenses of $40 per person per nmonth. The $40 nonthly

deducti bl e shall be cumul ative and shall be applied to

subsequent nonths to determine eligibility. The cunul ative
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deducti bl e shall be determ ned on an enroll nent year basis for
an annual total deductible not to exceed $480 in a year. To
qualify for the deductible set forth in this subsection the
prescription drug nust be purchased for the use of the eligible
claimant froma provider as defined in this chapter. The
departnent, after consultation with the board, nay approve an
adjustnent in the deductible on an annual basis.]

(c.1) Premium--In those instances in which a PACENET

cl ai mant does not enroll in Part D, the claimant shall be

required to pay a nonthly prem um equi val ent to the regqgi onal

benchmar k pren um

(d) Copaynent. - -
(1) For [eligible] claimants under this section, the
copaynent schedul e shall be:
(1) eight dollars for noninnovator multiple source
drugs as defined in section 702; or
(ii) fifteen dollars for single-source drugs and
i nnovator rmultiple-source drugs as defined in section
702.
(2) The departnent shall annually cal culate the
copaynent schedul es based on the Prescription Drugs and
Medi cal Supplies Consuner Price |Index. Wen the aggregate
i npact of the Prescription Drugs and Medi cal Supplies
Consuner Price Index equals or exceeds $1, the departnent
shal | adjust the copaynent schedul es. Each copaynent schedul e
shall not be increased by nore than $1 in a cal endar year.
Section 9. Section 520.1 of the act, added Novenber 26, 2003
(P.L.212, No.37), is anended to read:
[ Section 520.1. Pharmacy best practices and cost controls

revi ew.
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(a) Review process.--The secretary shall review and
recommend pharnmacy best practices and cost control nechani snms
that maintain high quality in prescription drug therapies but
are designed to reduce the cost of providing prescription drugs
for PACE and PACENET enrol |l ees, including:

(1) A list of covered prescription drugs with
recommended copaynent schedul es. In devel opi ng the schedul es,
t he departnent shall take into account the standards
published in the United States Pharnacopei a Drug | nformation.

(2) A drug utilization review procedure, incorporating a
prescription review process for copaynent schedul es.

(3) A step therapy programthat safely and effectively
utilizes in a sequential manner the |east costly
phar macol ogi cal therapy to treat the synptons of or effect a
cure for the nmedical condition or illness for which the
therapy is prescribed.

(4) Education prograns designed to provide informtion
and education on the therapeutic and cost-effective
utilization of prescription drugs to physicians, pharnmacists,
certified registered nurse practitioners and other health
care professionals authorized to prescribe and di spense
prescription drugs.

(b) Report and reconmendations.--No |ater than two years
fromthe effective date of this section, the departnment shal
submt a report with recommendations to the Aging and Youth
Committee, the Appropriations Commttee and the Public Health
and Wl fare Conmittee of the Senate and the Aging and O der
Adul t Services Conmittee, the Appropriations Commttee and the
Heal t h and Human Services Commi ttee of the House of

Representatives. The report shall include information regarding
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the efficacy of the pharmacy best practices and control

mechani snms set forth in subsection (a), including recommended
copaynent schedules with inpacted classes of drugs, exceptions,
cost effectiveness, inproved drug utilization and therapies,
nmovenent of market share and increased utilization of generic
drugs. ]

Section 10. Section 521 of the act, anmended or added
Novenber 21, 1996 (P.L.741, No.134) and Novenber 26, 2003
(P.L.212, No.37), is anended to read:

Section 521. Penalties.

(a) Prohibited acts.--1t shall be unlawful for any person to
submt a false or fraudulent claimor application under this
[chapter] subchapter, including, but not limted to:

(1) aiding or abetting another in the subm ssion of a
false or fraudul ent claimor application;

(2) receiving benefits or reinbursenent under a private,
Federal or State program for prescription assistance and
claimng or receiving duplicative benefits hereunder;

(3) soliciting, receiving, offering or paying any
ki ckback, bribe or rebate, in cash or in kind, fromor to any
person in connection with the furnishing of services under
this [chapter] subchapter;

(4) engaging in a pattern of submtting clains that
repeatedly uses incorrect National Drug Code nunbers [for the
pur pose of obtaining wongful enhanced rei nbursenent]; or

(5) otherwi se violating any provision of this [chapter]
(b) GCvil penalty.--1n addition to any appropriate crimnm nal

penalty for prohibited acts under this [chapter] subchapter

whet her or not that act constitutes a crime under 18 Pa.C. S.
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(relating to crines and of fenses), a provider who violates this
section may be liable for a civil penalty in an anmobunt not |ess
t han $500 and not nore than $10, 000 for each violation of this
act which shall be collected by the departnent. Each violation
constitutes a separate offense. If the departnent collects three
or nore civil penalties against the sane provider, the provider
shall be ineligible to participate in either PACE or PACENET for
a period of one year. If nore than three civil penalties are
coll ected fromany provider, the departnment may determ ne that
the provider is permanently ineligible to participate in PACE or
PACENET.

(c) Suspension of license.--The |icense of any provider who
has been found guilty under this [chapter] subchapter shall be

suspended for a period of one year. The license of any provider

who has commtted three or nore violations of this [chapter]

(d) Reparation.--Any provider, [recipient] clainmnt or other
person who is found guilty of a crinme for violating this
[chapter] subchapter shall repay three tinmes the value of the
material gain received. In addition to the civil penalty
aut hori zed pursuant to subsection (b), the departnent may
require the provider, [recipient] clainmnt or other person to
repay up to three tines the value of any material gain to PACE
or PACENET.

Section 11. Chapter 5 of the act is anended by adding a
subchapter to read:

SUBCHAPTER C

COCRDI NATI ON OF FEDERAL AND STATE BENEFI TS

Secti on 531. Definitions.

The foll owi ng words and phrases when used in this subchapter
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shal|l have the neanings given to themin this section unless the

context clearly indicates ot herw se:

"LIS." Lowincone subsidy assistance fromPart D provi ded by

the Medi care Prescription Druqg, |nprovenent, and Moderni zati on

Act of 2003 (Public Law 108-173, 117 Stat. 2066) to help pay for

annual prem uns, deducti bl es and copaynents charged to

i ndividuals enrolled in Part D by prescripti on pl ans approved

under that act.

" MVEDI CARE ADVANTAGE PRESCRI PTI ON DRUG PLAN. " A MEDI CARE

ADVANTAGE PLAN THAT PROVI DES QUALI FI ED PRESCRI PTI ON DRUG

COVERAGE AS SET FORTH I N THE MEDI CARE PRESCRI PTI ON DRUG

| MPROVENMENT, AND MODERNI ZATI ON ACT OF 2003 (PUBLIC LAW 108-173,

117 STAT. 2066).

"Noncover age phase." The deducti bl e phase or the difference

between Part D initial coverage and catastrophi c coverage for

certain Part D enrollees, as set forth in section 1860D-2 of the

Medi care Prescription Drug, |nprovenent, and Modderni zati on Act

of 2003 (Public Law 108-173, 117 Stat. 2066).

"Part Deligible individual." An eliqgible person who is

entitled to benefits under Part A of Medicare, or enrolled in

Part B of Medicare, as specified in section 1860D-1 of the

Medi care Prescription Druqg, |nprovenent, and Mdderni zati on Act

of 2003 (Public Law 108-173, 117 Stat. 2066).

"Part D enrollee." A claimant enrolled in a Part D pl an.

"Part D provider." A pharnmacy or other prescription drug

di spenser authorized by a Part D enrollee's Part D pl an.

Secti on 532. Pur pose.

The benefits available to a clainmant enrolled in the program

under Subchapter B shall be a suppl ement to the benefits

avai |l abl e under Part D. The departnent may require claimants to
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utilize Part D benefits prior to utilizing benefits provi ded

under either program and shall coordi nate the benefits of the

prograns Wi th those provi ded under Part D.

SECTI ON 533. PONERS OF THE DEPARTMENT; NOTI FI CATI ONS. <—

(A)  POVERS. - - THE DEPARTMENT NAY:

(1) IDENTIFY THE PART D PLAN OR PLANS WTH WH CH THE

DEPARTMENT HAS ENTERED | NTO A CONTRACT UNDER SECTI ON 534 THAT

VEET THE PRESCRI PTI ON DRUG NEEDS AND PHARMACY PREFERENCES OF

A CLAI MANT.

(2)  RECOWMEND THAT THE CLAI MANT ENROLL IN THE PART D

PLAN THAT MEETS THE PRESCRI PTI ON DRUG NEEDS AND PHARMACY

PREFERENCES OF THE CLAI MANT I N THE MOST COST- EFFECTI VE MANNER

FOR THE COMVONVEALTH.

(3) INITIATE ENROLLMENT ON BEHALF OF THE CLAI MANT I N THE

PART D PLAN RECOVMENDED BY THE DEPARTMENT UNLESS THE CLAI MANT

NOTI FI ES THE DEPARTMENT THAT THE CLAI MANT DCES NOT_ W SH TO

ENROLL IN THE PART D PLAN.

(4) FILE AND PURSUE APPEALS WTH A CLAINMANT' S PART D

PLAN TO CONVERT NONCOVERED DRUGS TO COVERED DRUGS OR

NONPREFERRED BRAND DRUGS TO PREFERRED DRUGS.

(5) ASSI ST CLAI MVANTS THE DEPARTMENT BELI EVES TO BE

ELIG BLE FOR THE LIS I N MAKI NG AN APPLI CATION TO THE SOCI AL

SECURI TY ADM NI STRATI ON.

(B) __NOTI FI CATI ONS. - - WVHEN RECOMVENDI NG ENROLLMVENT I N A PART D

PLAN TO CLAI MANTS, THE DEPARTMENT SHALL PROVI DE AT LEAST TEN

DAYS FOR THE CLAI MANT TO DECLI NE ENROLLMENT AND SHALL NOTI FY

CLAI MANTS OF:

(1) THE ABILITY TO DECLI NE ENROLLMENT I N A PART D PLAN.

(2) THE ABILITY TO FILE AND PURSUE APPEALS TO A PART D

PLAN ON THEI R OAN BEHALF.

2006051188B1868 - 17 -



© o0 N oo o A~ wWw N P

N ORNN N RN NN N NN R B P B R R R R R
© O N o U~ W N B O © 0 N 0o o M W N B O

30

(3) THE POSSIBILITY THAT ENROLLMVENT NMAY ELI M NATE THEIR

VEDI CAL COVERACGE | F THEY ARE ENROLLED I N A MEDI CARE ADVANTAGE

Secti on 533 534. Coordination of benefits.

(a) GCeneral coordination.--In addition to the specific

provi si ons of subsection (b), the departnent shall establish

standards and mini numrequirenents it deens necessary to all ow

for the coordi nati on of benefits between the program and Part D

(b)Y Specific coordi nati on provisions.--The foll owi ng

provi sions shall apply to claimnts who are al so Part D

enrol | ees:

(1) The primary payor shall be the PDP OR THE MEDI CARE

ADVANTAGE PRESCRI PTI ON DRUG PLAN, AS APPROPRI ATE.

(2) Part D enrollees shall be required to utilize

provi ders authorized by their PDPs OR MEDI CARE ADVANTAGE

PRESCRI PTI ON DRUG PLANS.

(3) The program shall pay the prem um assessed by a PACE

enrollee's PDP OR, WTH RESPECT TO THE PRESCRI PTI ON DRUG

PLAN, MEDI CARE ADVANTAGE PRESCRI PTI ON DRUG PLAN in an anount

not to exceed the regi onal benchmark prenm um and any

copaynents in excess of those set forth in section 509.

(4) Part D enrollees enrolled in PACENET shall pay the

Part D prem uns charged by their PDP OR, W TH RESPECT TO THE

PRESCRI PTI ON DRUG PLAN, MEDI CARE ADVANTAGE PRESCRI PTI ON DRUG

PLAN and the program shall pay any copaynents in excess of

those set forth in section 519.

(5) For Part D enrollees enrolled in PACE who are not

eligible for LIS, PACE shall reinburse Part D providers for

prescription drugs i n any noncoverage phase of Part D. For

Part D enrollees enrolled i n PACENET, PACENET shall rei nburse

2006051188B1868 - 18 -
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Part D providers for prescription drugs i n any noncover age

phase of Part D

(6) The provisions of Chapter 7 shall apply to al

paynents nade by the programin the noncover age phase.

(7)) The departnent shall advise a clainmant on the

vari ous benefits and drugs provi ded by each PDP approved by

the departnment as foll ows:

(i) Analyze the claimant's eligibility for and

assist the claimant in applying for LIS.

(ii) Ildentify the claimant's prescri pti on drug needs

and preferred pharnacy.

(iii) Assist the claimant in enrolling in the PDP

that best fits the claimant's prescription drug needs.

(iv) File and pursue appeals with the claimant's PDP

to convert noncovered drugs to covered drugs or

nonpreferred brand drugs to preferred drugs.

(c) Contracts.--The departnent is authorized to enter into

contracts with Part D plans to provide for prescription drugs to

Part D enroll ees through Part D pursuant to this subchapter. In <—

{3}—The costtoclaimants—and the Commmnwealth—
A PART D PLAN SELECTED BY THE DEPARTMENT SHALL MEET ALL OF THE <—

FOLLOW NG REQUI REMENTS:

(1) THE PART D PLAN S FORMULARY SHALL CONTAI N AT LEAST

94 OF_THE TOP 100 DRUGS USED BY SENI ORS AS DETERM NED BY CMES.

(2) THE PART D PLAN HAS A RETAI L PHARVACY NETWORK THAT
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I NCLUDES AT LEAST 90% OF THE PHARVACI ES | N THE PACE NETWORK.

(3) THE PART D PLAN HAS A PREM UM AT OR BELOW THE

REG ONAL BENCHVARK PREM UM

(D) REBATES. - - THE DEPARTMVENT MAY ONLY RECEI VE REBATES AS

PROVI DED I N CHAPTER 7 WHERE THE PROGRAM | S THE ONLY PAYOR FOR A

PART D ENROLLEE'S COVERED PRESCRI PTI ON DRUGS.

. . 534 N . F I . bsi gy -
SECTI ON 535. FI NANCI AL RESOURCE | NFORNMATI ON. <—

(a) Procedure.--The departnent may obtain i nformati on on the

financial resources of a Part D eligible individual for the

pur pose of determning the individual's potential eligibility

for the LI S. and-assistingtheindividual inmakingan <—
L ) I ol ) i i ) :

gualificationunderthe L+S- The authority granted under this

subsection shall be exercised only with respect to a Part D

eliqgible individual who has i ncone which is bel ow the applicabl e

t hreshol d establi shed by the Medi care Prescripti on Drug,

| nprovenent, and Mbderni zati on Act of 2003 (Public Law 108-173,

117 Stat. 2066) for qualification under the LIS.

(b) VWaiver.--An application by a Part D eligible individual

for enrollment in the program shall constitute a waiver to the

departnent of relevant confidentiality requirenments relating to

the prospective claimant's financial resources in the possessi on

of any Commpbnweal th agency or third party when the i nfornmati on

is required for the purposes |listed under subsection (a). This

wai ver shall extend to the applicati on phase and t hroughout the

entire tine the clainant is in the program

(c) Information confidential.--

(1) It shall be unlawful for an officer, agent or

enpl oyee of the departnent to di vul ge or make known
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i nformati on obtai ned froma Commpbnweal th agency or third

party except for the purposes under subsection (a).

(2) A person that violates this subsection commts a

m sdeneanor of the third degree and shall, upon conviction,

be sentenced to pay a fine of not nore than $1,000 or to

i mpri sonnent for not nore than one year, or both, and to pay

the cost of prosecution. If the offender is an officer or

enpl oyee of the Commpbnweal th, the offender shall be di sni ssed

fromoffice or discharged from enpl oynent.

Secti on 535 536. Rei nbur senent . <—

For-profit insurers, health nmi nt enance organi zati ons,

preferred provider organi zati ons, not-for-profit prescription

pl ans, ©Medi care Advantage pl ans and PDPs shall be responsi bl e

for any paynents nade to a pharnmacy on behalf of a Part D

enrol |l ee covered by any such third party. Final deternination as

to the existence of third-party coverage shall be the

responsibility of the departnent.

SECTI ON 12. SECTION 706 OF THE ACT, ADDED NOVEMBER 21, 1996 <—
(P.L.741, NO 134), |I'S AMENDED TO READ
SECTI ON 706. EXCESSI VE PHARVACEUTI CAL PRI CE | NFLATI ON DI SCOUNT

(A) CENERAL RULE. --A DI SCOUNT SHALL BE PROVI DED TO THE
DEPARTMENT FOR ALL COVERED PRESCRI PTI ON DRUGS EXCEPT THOSE

EXCLUDED UNDER SUBSECTION (D). THE DI SCOUNT SHALL BE CALCULATED

AS FOLLOWE:
(1) FOR EACH QUARTER FOR WHI CH A REBATE UNDER SECTI ON
705(A) AND (B) I'S TO BE PAI D AFTER DECEMBER 31, 1991, AND
BEFORE JANUARY 1, 1997, THE AVERAGE MANUFACTURER PRI CE FOR
EACH DOSAGE FORM AND STRENGITH OF A COVERED PRESCRI PTI ON DRUG
SHALL BE COMPARED TO THE AVERAGE MANUFACTURER PRI CE FOR THE
SAME FORM AND STRENGTH I N THE PREVI OQUS CALENDAR YEAR, AND A
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1 PERCENTAGE | NCREASE SHALL BE CALCULATED.
2 (2) FOR EACH QUARTER UNDER PARAGRAPH (1), THE AVERAGE

3 PERCENTAGE | NCREASE | N THE PRODUCER PRI CE | NDEX FOR

4 PHARMACEUTI CALS OVER THE SAME QUARTER | N THE PREVI OUS

5 CALENDAR YEAR SHALL BE CALCULATED.

6 (3) |F THE CALCULATI ON UNDER PARAGRAPH (1) |S GREATER

7 THAN THE CALCULATI ON UNDER PARAGRAPH (2), THE DI SCOUNT AMOUNT
8 FOR EACH QUARTER SHALL BE EQUAL TO THE PRODUCT OF:

9 (1) THE DI FFERENCE BETWEEN THE CALCULATI ONS UNDER

10 PARAGRAPHS (1) AND (2); AND

11 (11) THE TOTAL NUMBER OF UNI TS OF EACH DOSAGE FORM
12 AND STRENGTH REI MBURSED BY PACE AND GENERAL ASSI STANCE

13 AND THE AVERAGE MANUFACTURER PRI CE REPORTED BY THE

14 MANUFACTURER UNDER SECTI ON 704(C) (1).

15 (B) REVI SED GENERAL RULE.--A DI SCOUNT SHALL BE PROVI DED TO
16 THE DEPARTMENT FOR ALL COVERED PRESCRI PTI ON DRUGS. THE DI SCOUNT
17 SHALL BE CALCULATED AS FOLLOWS:

18 (1) FOR EACH QUARTER FOR WHI CH A REBATE UNDER SECTI ON

19 705(A) AND (C) IS TO BE PAI D AFTER DECEMBER 31, 1996, THE

20 AVERAGE MANUFACTURER PRI CE FOR EACH DOSAGE FORM AND STRENGTH
21 OF A COVERED PRESCRI PTI ON DRUG SHALL BE COMPARED TO THE

22 AVERAGE MANUFACTURER PRI CE FOR THE SAME FORM AND STRENGTH I N
23 THE PREVI OUS CALENDAR YEAR AND A PERCENTAGE | NCREASE SHALL BE
24 CALCULATED.

25 (2) FOR EACH QUARTER UNDER PARAGRAPH (1), THE AVERAGE

26 PERCENTAGE | NCREASE | N THE CONSUVER PRI CE | NDEX- URBAN OVER

27 THE SAME QUARTER | N THE PREVI OUS CALENDAR YEAR SHALL BE

28 CALCULATED.

29 (3) |F THE CALCULATI ON UNDER PARAGRAPH (1) |S GREATER
30 THAN THE CALCULATI ON UNDER PARAGRAPH (2), THE DI SCOUNT AMOUNT
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FOR EACH QUARTER SHALL BE EQUAL TO THE PRODUCT OF:
(1) THE DI FFERENCE BETWEEN THE CALCULATI ONS UNDER
PARAGRAPHS (1) AND (2); AND
(11) THE TOTAL NUMBER OF UNI TS OF EACH DOSAGE FORM
AND STRENGTH REI MBURSED BY PACE, PACENET AND DESI GNATED
PHARMACEUTI CAL PROGRAMS AND THE AVERAGE MANUFACTURER
PRI CE REPORTED BY THE MANUFACTURER UNDER SECTI ON
704(C) (1) .

(C) NEW Bl MARKETED DRUGS. - - FOR COVERED PRESCRI PTI ON DRUGS
THAT HAVE NOT BEEN MARKETED FOR A FULL CALENDAR YEAR, SUBSECTI ON
(A) SHALL APPLY AFTER THE COVERED PRESCRI PTI ON DRUG HAS BEEN ON
THE MARKET FOR FOUR CONSECUTI VE QUARTERS. THE DRUG S I NI TI AL
AVERAGE MANUFACTURER PRI CE SHALL BE BASED ON THE FI RST DAY OF
THE FI RST QUARTER THAT THE DRUG WAS MARKETED.

(D) _APPLI CABILITY.--TH S SECTI ON SHALL NOT APPLY TO A

NONI NNOVATOR MULTI PLE- SOURCE PRESCRI PTI ON DRUG OR GENERI C

PRESCRI PTI ON DRUG,

Section 42 13. Section 2103 of the act, added Novenber 26, <—
2003 (P.L.212, No.37), is anended to read:
Section 2103. Federal prograns.

If the Federal Governnment enacts pharnmacy prograns simlar to

PACE or PACENET, the State prograns shall be construed to only

suppl enent the Federal pharnacy prograns.[, and all] All persons

qual i fied for coverage under [the] a Federal pharnacy program

[shall], including the prescription drug benefit program

provi ded by the Medi care Prescription Drug, | nprovenment, and

Moder ni zati on Act of 2003 (Public Law 108-173, 117 Stat. 2066),

nmay be required by the departnent to utilize [that] the Federal
program before utilizing any State program

Section 43 14. This act shall take effect imedi ately. <—
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