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AN ACT

Providing for approval by the Attorney General of the transfer,
restructuring or conversion of nonprofit hospitals.

The General Assenbly of the Conmonweal th of Pennsyl vani a
her eby enacts as foll ows:
Section 1. Short title.

This act shall be known and may be cited as the Nonprofit
Hospi tal Conversion Act.

Section 2. Definitions.

The foll ow ng words and phrases when used in this act shal
have the neanings given to themin this section unless the
context clearly indicates otherw se:

"Hospital." An institution having an organi zed nedi cal staff
established for the purpose of providing to inpatients, by or
under the supervision of physicians, diagnostic and therapeutic
services for the care of persons who are injured, disabled,
pregnant, diseased, sick or nmentally ill or rehabilitation

services for the rehabilitation of persons who are injured,
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di sabl ed, pregnant, diseased, sick or nentally ill. The term
includes facilities for the diagnosis and treatnment of disorders
wi thin the scope of specific nmedical specialties, but not
facilities caring exclusively for the nmentally ill.

"Nonprofit hospital.”™ A hospital owned by a nonprofit
corporation organized under 15 Pa.C.S. Pt. Il Subpt. C (relating
to nonprofit corporations).

Section 3. Transfer, restructure or conversion of nonprofit
hospi tal s.

(a) Approval of Attorney Ceneral.--

(1) A nonprofit hospital shall secure witten approva
fromthe Attorney General and shall obtain court approval
under subsection (f) prior to entering into any agreenent or
transaction to do any of the follow ng:

(i) Sell, transfer, |ease, exchange, option, convey,
give, enter a joint venture, nerge, restructure, convert
or otherw se dispose of its assets to a corporation or
entity for profit or not-for-profit or to a nutual
benefit corporation or entity of the assets of the
hospi t al

(1i) Transfer control, responsibility or governance
of the assets, operations or business of the hospital to
any corporation or entity for profit or not-for-profit or
to any mutual benefit corporation or entity.

(2) A nonprofit hospital shall give witten notice to
the Attorney Ceneral and submit an application under
subsection (b) at |east 90 days before commencing an action
under subsection (f), within that 90-day tinme period, the
hospital nust certify to the Attorney General that its board

of directors voted in favor of the transaction and that each
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1 menber of its board of directors has been given a copy of the
2 application and supporting docunents and a copy of this act
3 inits entirety.

4 (3) Wthin 90 days of the receipt of the witten notice
5 required by paragraph (1), the Attorney General shall notify
6 the nonprofit hospital in witing of the decision to approve,
7 di sapprove or conditionally approve of the agreenent or

8 transaction. The Attorney General nmay extend this period for
9 an additional 60 days.

10 (b) Application.--An application shall be submtted to the
11 Attorney General on fornms provided by the Attorney General and
12 shall, at a mninmum include the following information with

13 respect to each transacting party:

14 (1) Nanes, addresses and tel ephone nunbers of the

15 transacting parties.

16 (2) A detailed sunmary of the proposed transaction.

17 (3) Nane, address, telephone nunber and occupati on of
18 all officers, nmenbers of the board of directors, trustees,
19 executive and senior |evel nmanagenent including, for each
20 position, current persons and persons hol ding the position
21 during the past three years.
22 (4) Articles of incorporation and certificate of
23 i ncor poration.
24 (5) Bylaws and organi zational charts.
25 (6) Copies of audited incone statenents, bal ance sheets
26 and ot her financial statenents for the past three years and,
27 to the extent they have been made public, audited interim
28 financial statenments and inconme statenments together with
29 detail ed description of the financing structure of the
30 proposed transaction, including equity contribution, debt
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restructuring, stock issuance, partnership interests, stock
of ferings and the I|ike.

(7) Copies of all reports analyzing the proposed
transaction during the past three years, including, but not
limted to, reports by appraisers, accountants, investnment
bankers, actuaries and ot her experts.

(8) A description of the manner in which the price was
det erm ned, including which nmethods of valuation and data
wer e used.

(9) Patient statistics for the past three years and
patient projections for the next year, including patient
visits, adm ssions, emergency roomvisits, clinical visits
and visits to each departnent of the hospital, adm ssions to
nursing care or visits by affiliated home health care
entities.

(10) A list of unconpensated care provided over the past
three years by every facility owned by or controlled by the
acquiring entity.

(11) Copies of all documents related to:

(1) Identification of all charitable assets.

(i1i) Accounting of all charitable assets for the
past three years.

(ti1) Distribution of the charitable assets,

i ncluding, but not limted to, endownents, restricted,

unrestricted and specific purpose funds as each rel ates

to the proposed transacti on.

(12) A description of the charity care and unconpensat ed
care provided by the existing hospital for the previous five-
year period, including a dollar anmpbunt and a description of

services provided to patients.
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(13) A health inpact plan that outlines how health
access, services and coverage will not be harned by the
proposed transaction. At a mninum the plan shall include
t he foll ow ng:

(i) An annual commtnent to free care.

(i1i) A detailed description of free care policies and
how they will be applied.

(tit) A prelimnary plan describing the financial
comm tment and process for identification and provision
of benefits to the conmmunity.

(iv) A description of the governance structure of
the new entity.

(14) The nanmes of persons currently hol ding a position
as an officer, director, board nmenber or senior |eve
managenment who will or will not maintain any position with
the new entity and whether any person listed will receive any
sal ary, severance stock offering or any financial gain,
current or deferred, as a result of or in relation to the
proposed transaction.

(15) A report froman independent expert on the fair
mar ket val ue of the converting entity.

(16) Oher information as determ ned by the Attorney
Gener al .

(c) Publication by nonprofit hospital.--Wthin five working
days after presenting a plan of agreenment or transaction to the
Attorney Ceneral for approval, the nonprofit hospital mnust
publ i sh notice of the proposed plan in a form approved by the
Attorney Ceneral, in at |east three newspapers of general
circulation in the area served by the hospital. The notice shal

be published once per week for three consecutive weeks. The
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applications and all related docunents are considered public

records.

(d) Public neetings and access to records. --

(1) No later than 45 days after the Attorney General has
received notice fromthe nonprofit hospital of its intent to
enter an agreenent or transaction, the Attorney Ceneral shal
hold no |l ess than one public neeting in the service area of
the hospital. Any person may file witten comments or
exhibits for the neeting or may appear and make a statenent.
Each party to the transaction nmust assure that at |east one
person representing the party is present at any public
neeting the Attorney Ceneral convenes. The nunber of public
neetings that shall be held shall correspond to the size of
the area served by the hospital and the nature and val ue of
t he agreenent or transaction. At |east 21 days prior to the
public neeting, the Attorney General shall provide witten
notice of the tine and place of the neeting through
publication in at |east three newspapers of general
circulation in the area served by the hospital. At the sane
time, the Attorney General shall notify each nenber of the
CGeneral Assenbly. The Attorney General shall have the power
to subpoena additional information or w tnesses, require and
adm ni ster oaths and require sworn statenents at any tine
prior to naking a decision on an application.

(2) The Attorney General shall provide access to the
records concerning the proposed agreenent or transaction at
no cost to the public. The records shall be considered public
records and be nmade available to the public at both the
O fice of Attorney CGeneral and the office of the nonprofit

hospital at |east 30 days prior to a public neeting about the
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proposed agreenent or transaction.

(3) The Attorney General may charge the nonprofit
hospital for the costs of providing the public notice and
reasonabl e access to records relating to the proposed
agreenent or transaction.

(e) Departnent of Health transition review --The Attorney
CGeneral, upon receipt of the conpleted application, shall notify
t he Departnent of Health of the proposed transaction. The
Department of Health shall review the quality and availability
of health care services being provided by the nonprofit hospital
while the application for approval is pending.

(f) Court approval. --

(1) After the nonprofit hospital has received notice of
decision fromthe Attorney General under subsection(a)(3),
the nonprofit hospital nust commence an action under this
subsection and obtain court approval for the agreenent or
transaction to be effective.

(2) The action nust be commenced in the county in which
the registered office or principal office of the nonprofit
hospital is located and the nonprofit hospital nust publish
noti ce of comencenent of the action in at |east two
newspapers of general circulation in the county.

(3) The nonprofit hospital must submt a petition to the
court that includes the Attorney CGeneral notice of decision
and all docunents regardi ng the agreenent or transaction. The
petition shall be available for public inspection, unless,
upon application by the nonprofit hospital and after notice
to the Attorney General and hearing on the application, the
court issues an order to seal the record pending final

di sposition of the action. Any such order shall be
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i mredi atel y di ssol ved upon court approval of the agreenent or

transaction or other final disposition of the action.
Section 4. Requirenents for Attorney General approval.

Prior to approving an agreenent or transaction under section
3 (relating to transfer, restructure or conversion of nonprofit
hospital s), the Attorney General nust find that the proposal
neets the foll ow ng requirenents:

(1) The terms and conditions of the agreenent or
transaction are fair and reasonable to the residents of this
Commonweal th, and recipients and potential recipients of
services of the nonprofit hospital

(2) The agreenent or transaction is in the public
interest. An agreenent or transaction shall not be in the
public interest unless appropriate steps have been taken to
safeguard the value of charitable assets and ensure that any
proceeds of the transaction are irrevocably dedicated to
charitabl e health care purposes.

(3) The agreenent or transaction will not inure to any
private person or entity, including stock options, or to any
agreenent not to conpete or other private benefit.

(4) The fair market value of the converting entity, as
determ ned by an independent valuation satisfactory to the
Attorney Ceneral, has been maxim zed for charitabl e purposes,
and the fair market val ue of the converting entity has not
been mani pul ated in a manner that causes the fair market
val ue of the assets to decline.

Section 5. Additional requirenents.
In addition to the requirenents under section 4 (relating to
requi renents for Attorney General approval), for a transaction

involving the transfer, restructuring or conversion of a
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nonprofit hospital to a for-profit entity, prior to approving an
agreenent or transaction under section 3 (relating to transfer,
restructure or conversion of nonprofit hospitals), the Attorney
CGeneral nust find that the proposal neets the follow ng
requirenents:

(1) A charitable trust shall be set aside equal to the
fair market value of the nonprofit hospital. Fair market
val ue shall be determned at the tine of conversion,
determned as if it had voting stock outstandi ng and 100% of
its stock were freely transferable and avail abl e for purchase
wi thout restrictions. Consideration shall be given to nmarket
val ue, investnent or earnings value, net asset value and a
control premum if any. The Attorney General may permt al
or a portion of the consideration conveyed to the charitable
organi zation to consist of stock of the corporation for
profit.

(2) The charitable trust distribution shall be dedicated
to an existing or new tax-exenpt organization operating
pursuant to section 501(c)(3) or (4) of the Internal Revenue
Code of 1986 (Public Law 99-514, 26 U.S.C. 8 501(c)(3) and
(4)). In either instance the charitabl e foundation shall be
subject to the restrictions and |limtations that apply to
private foundations found in sections 4941 through 4945 of
the Internal Revenue Code of 1986, whether or not the
charitabl e organization is classified as a private foundation
under section 509 of the Internal Revenue Code of 1986.

(3) Each nonprofit charitable corporation receiving the
charitable assets, its directors, officers and staff shall be
and remai n i ndependent of the for-profit hospital or mnutual

benefit corporation and any of their affiliates. No nore than
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50% of the persons who are officers, directors or staff
menbers of the nonprofit hospital at the tinme the plan is
submtted or at the tinme of the agreenent or transaction, or
thereafter, shall be qualified to be an officer or director
of the nonprofit charitable corporation receiving the
charitabl e assets. No director, officer, agent or enployee of
the nonprofit hospital submtting the plan or the nonprofit
charitabl e corporation receiving the charitable assets shal
benefit directly or indirectly fromthe agreenent or
transacti on.

(4) The nonprofit charitable corporation receiving the
charitabl e assets nust put nechanisns in place to avoid
conflicts of interest and to prohibit grants benefiting the
board of directors and managenent and grants benefiting the
nonprofit hospital or nutual benefit corporation or entity.

(5) The charitable m ssion and grant-maki ng functions of
the charitable corporation receiving the charitable trust
assets shall be dedicated to serving the community's unmnet
health care and wel | ness needs, particularly with regard to
medi cal | y uni nsured and under served popul ati ons, and shal
focus on inproving health and wel | ness, including inproving
access to services, enhancing quality of care and addressing
prevention and heal th pronotion.

(6) The governing body of the entity receiving the
charitabl e assets is nmade up of an appropriate nunber of
i ndi viduals with experience in pertinent areas, such as
foundati ons, health care, business, |abor, conmunity
prograns, financial nanagenent, |egal, accounting, grant-
maki ng and public nenbers broadly representative of diverse

popul ati ons of the affected comunity.
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(7) The transaction does not have the likelihood of
creating an adverse effect on the availability and
affordability of health care services to the affected
community and sufficient safeguards are included to assure
appropriate access to health care for traditionally
under served popul ations in the affected conmunity.

(8) The board of directors of the nonprofit hospital
exerci sed due diligence in deciding to dispose of the
hospital's assets, selecting the acquiring entity and
negotiating the ternms and conditions of the transaction.

(9) The transacting parties have comritted to assuring
the continuation of collective bargaining rights, if
applicable, and the continuation of existing enpl oyee
contracts pendi ng negotiati on of new contracts.

(10) Procedures are in place for addressing the needs of
any enpl oyees who nmay be di splaced by the agreenent or
transaction, including tinmely notice of the proposed
agreenent or transaction and access to training and
enpl oynent resources.

(11) Procedures and safeguards are in place to insure
that ownership interests are not used as incentives for
deci sions adversely affecting individuals seeking health
servi ces.

(12) Managenent contracts nade as part of the proposed
agreenent or transaction are at fair market val ue.

(13) The Attorney Ceneral shall retain continuing
oversight authority over the charitable corporation receiving
the charitable assets. The charitable corporation receiving
the charitable assets shall provide the Attorney General with

an annual report of its grant-making and other charitable
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activities related to its use of the charitable assets
recei ved. The annual report shall be nmade available to the
public at both the Ofice of Attorney General and the office
of the nonprofit charitable corporation
Section 6. Duties of Attorney General.
(a) Contracts.--1n connection with the duty to approve or
di sapprove agreenents and transactions under section 3 (relating
to transfer, restructure or conversion of nonprofit hospitals)
the Attorney Ceneral shall, when appropriate:
(1) Contract with, consult and receive advice from any
St at e agency.
(2) Contract with independent experts or consultants to
assist in review ng the proposed agreenent or transaction.
(b) Amount of costs.--Contract costs shall not exceed an
anount that is necessary to conduct the review and eval uati on.
The Attorney Ceneral nay charge one or nore transacting parties
for the cost of experts or consultants engaged by the Attorney
CGeneral to effectuate the purposes of this act.
Section 7. Judicial review

The notice of decision by the Attorney General under section
4 (relating to requirenments for Attorney General approval) shal
be subject to judicial review by the court at the initiation of
the nonprofit hospital or any person who may be party to the
proceedi ngs. Any person adversely affected by the notice of
deci sion shall be considered a party to the proceeding,
i ncl udi ng consuners or community groups representing the
citizens of this Commonweal t h.
Section 8. Violations.

(a) Hearing.--1f the Attorney General receives infornmation

of any violation of the notice, review or approval requirenents
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1 of this act, the Attorney General shall hold a hearing upon ten

2 days' notice to the affected parties. If after the hearing the

3 Attorney General determines that the information is true, the

4 Attorney General may withhold, revoke or suspend the hospital's

5 Ilicense issued or to be issued and take other appropriate action

6 as may be provided by |aw. The authorization to wthhold, revoke

7 or suspend the hospital's license also applies to the failure to

8 uphold conmm tnents nmade during the approval process.

9 (b) GCvil penalty.--Transactions entered into in violation
10 of the notice, review or approval requirenments of this act shal
11 be void and each nenber of the governing boards and the chief
12 financial officers of the parties to the transaction may be
13 subject to a civil penalty of up to $1,000, 000, the anpbunt to be
14 determ ned by the court of conmon pleas in the county in which
15 the nonprofit hospital's assets to be transferred are | ocated.
16 The Attorney General shall institute proceedings to inpose such
17 a penalty. The authorization to inpose civil penalties also
18 applies to failure of the parties to the transaction to uphold
19 commtnents made during the approval process.

20 Section 9. Effective date.
21 This act shall take effect in 60 days.

A6L35DMS/ 20050S0249B0247 - 13 -



