PRI OR PRI NTER S NO. 4208 PRINTER S NO. 4507

THE GENERAL ASSEMBLY OF PENNSYLVANIA

HOUSE BILL
No. 2757 %%

| NTRODUCED BY GANNON, BUNT, BI ANCUCCI, DeLUCA, FICHTER, KOTI K,

LaGROITA, RAVALEY, J. TAYLOR AND FEESE, JUNE 13, 2006

AS AVENDED ON THI RD CONSI DERATI ON, HOUSE OF REPRESENTATI VES,

JULY 1, 2006

AN ACT

Amendi ng the act of April 9, 1929 (P.L.343, No.176), entitled,

as anmended, "An act relating to the finances of the State
government; providing for the settlenent, assessnent,
collection, and Iien of taxes, bonus, and all other accounts
due the Commonweal th, the collection and recovery of fees and
ot her noney or property due or belonging to the Comonweal th,
or any agency thereof, including escheated property and the
proceeds of its sale, the custody and di sbursenment or other
di sposition of funds and securities belonging to or in the
possessi on of the Conmonweal th, and the settlenment of clains
agai nst the Conmonweal th, the resettlenent of accounts and
appeals to the courts, refunds of noneys erroneously paid to
t he Commonweal th, auditing the accounts of the Commonweal th
and all agencies thereof, of all public officers collecting
noneys payable to the Commonweal th, or any agency thereof,
and all receipts of appropriations fromthe Commonweal t h,

aut hori zing the Commonweal th to issue tax anticipation notes
to defray current expenses, inplenenting the provisions of
section 7(a) of Article VIIl of the Constitution of

Pennsyl vani a aut hori zing and restricting the incurring of
certain debt and inposing penalties; affecting every
departnment, board, conmm ssion, and officer of the State
government, every political subdivision of the State, and
certain officers of such subdivisions, every person,

associ ation, and corporation required to pay, assess, or

coll ect taxes, or to nmake returns or reports under the |aws
i nposi ng taxes for State purposes, or to pay license fees or
ot her nmoneys to the Commonweal th, or any agency t hereof,
every State depository and every debtor or creditor of the
Commonweal th, " providing for legislative intent; further
providing for definitions and for licensing of cigarette
deal ers; providing for prohibited activities; further

provi di ng fer—t+censefees,—For—dispositionofticensefees, <—
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for retention of records and for exam nation of records,
equi pnent and prem ses; providing for property rights;
further providing for |abeling and packagi ng and for
adm ni stration powers and duties; providing for enforcenent
powers and duties; and further providing for violations and <—
penal ties; AND MAKI NG A TRANSFER OF AN APPROPRI ATI ON. <—
The General Assenbly of the Conmonweal th of Pennsyl vani a
her eby enacts as foll ows:
Section 1. The act of April 9, 1929 (P.L.343, No.176), known
as The Fiscal Code, is anmended by adding a section to read:

Section 201. 1-A. Legi slative Intent.--1t is hereby decl ared

to be in the public interest of this Commpbnweal t h:

(1) To prohibit advertising or offering cigarettes for sale

bel ow cost if the intent is to increase the incidence of

cigarette usage or to injure, destroy or substantially | essen

conpetition.

(2) To declare such practice to be unfair, deceptive and

adverse to the collection of taxes fromthe sale of cigarettes.

(3) To license cigarette dealers to effect the orderly

coll ection of taxes, to prevent fraudul ent sales and to control

the marketing of cigarettes.

(4) To pronote fair conpetition.

(5) To |lessen the incidence of sales to minors.

" ; " <
SECTION 2. SECTION 202-A OF THE ACT, ADDED JULY 2, 1993 <—
(P.L.250, NO 46), |I'S AMENDED BY ADDI NG DEFI NI TI ONS TO READ:
Section 202-A. Definitions.--As used in this article--
* x *
" ; " - <
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"I nporter" shall nean any person, whether | ocated within or

outside of this Commpnweal th, who inports into the United

States, either directly or indirectly, a finished cigarette for

sal e or distribution.

"Manuf acturer"” shall nean any person, whether | ocated w thin

or outside of this Commpbnweal th, who nmanufactures, fabricates,

20060H2757B4507 - 3 -
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assenbl es, processes or |labels a finished cigarette.

"Ofice" shall nmean the C garette Sal es and Li censi ng

Enforcenent Ofice in the Ofice of Attorney CGeneral.

* * %

Section 3. Section 203-A of the act, added July 2, 1993
(P.L.250, No.46), is anended to read:

Section 203-A. Licensing of Ci garette Manufacturers,

| nporters and Dealers.--(a) [No person, unless all of his sales

of cigarettes are exenpt from Pennsyl vania cigarette tax, shal
sell, transfer or deliver any cigarettes within this
Commonweal th wi thout first obtaining the proper |icense pursuant

to the provisions of this article.] No person shall do any of

the followi ng without first obtaining the proper |icense under

the provisions of this article:

(1) WManufacture cigarettes for sale in this Commpbnweal t h.

(2) Inport cigarettes into this Commonweal t h.

(3) Sell, transfer or deliver any cigarettes within this

Commpnweal t h.

(b) Every applicant for a nmanufacturer's, inporter's or

dealer's license shall conplete and file an application with the
departnment. The application shall be in such formand contain
such information as the departnent by regul ation shall prescribe
and shall set forth truthfully and accurately the information

desired by the departnent. The application shall at a m ni num

i ncl ude the nane and address of the applicant, the address of

the applicant's principal place of busi ness and each pl ace of

busi ness where the applicant's business will be conducted. |f

the applicant is a firm partnership, limted liability

partnership, limted liability conpany, or association, the

application shall state the name and address of each of its

20060H2757B4507 - 4 -
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menbers. |If the applicant is a corporation, the application

shall state the nane and address of each of its officers and any

person who owns directly or indirectly in the aggregate, npre

than ten per centumof the ownership interests in the

corporation. If the application is approved, the departnent

shall license the [dealer] applicant for a period of one year

and the license nmay be renewed annually thereafter.

(c) In addition to the requirenents under subsection (b), no

cigarette stanpi ng agent or whol esaler |icense may be i ssued or

renewed unl ess the applicant personally appears before an agent

of the office and states in witing subject to the penalties of

18 Pa.C.S. § 4902 (relating to perjury) that the applicant:

(1) has received a copy of this article; and

(2) has not engaged in illegal rebating prohibited under

this article.

(d) Each place of business in this Commonweal th shall be

separately licensed. If a |license applicant does not have a

pl ace of business in this Commobnwealth, the |icense shall be

i ssued for the applicant's principal place of business, wherever

|l ocated. A licensee shall notify the departnent within thirty

days of changing its principal place of business.

(e) The departrent OFFI CE shall create and maintain a

website listing the identity of all |icensed persons under this

article, item zed by type of |license, and shall update the

website nonthly.

(f) No new cigarette stanpi ng by agent or whol esal er

li censes may be issued until the departnent by requl ati on, deens

new | i censes necessary.

Section 4. The act is anmended by adding a section to read:

Secti on 203. 1- A Prohi bited Activities.--No |icense may be

20060H2757B4507 - 5 -



1 granted, nmintained or renewed under this article if the

2 applicant, or any conbination of persons owning directly or

3 indirectly, in the aggregate, nore than ten per centum of the

4 ownership interests in the applicant:

5 (1) Ownes five hundred dollars ($500) or nore in_delinguent

6 cigarette taxes.

7 (2) Had a cigarette manufacturer, inporter or dealer |icense
8 revoked by the departnment within the past two years.

9 (3) Has been convicted of a crine relating to stolen or

10 counterfeit cigarettes.

11 (4 Is a cigarette manufacturer or inporter that fails to
12 conply with either section 4(a)(1) or (2) of the act of June 22,
13 2000 (P.L.394, No.54), known_as the "Tobacco Sett!| enent

14 Agreenent Act."

15 (5) Has inported or caused to be inported into the United
16 States for sale or distribution any cigarette in violation of

17 section 1681a of the Tariff Act of 1930 (46 Stat. 590, 19 U.S. C
18 § 168la).

19 (6) Has inported or caused to be inported into the United
20 States for sale or distribution, or manufactured for sale or
21 distribution in the United States any cigarette that does not
22 fully conply with the Federal G garette Labeling and Advertising
23 Act (Public Law 89-92, 15 U.S.C. 8§ 1331 et seq.).
24 Section 5. Sections 208-A, 210-A, 214-A and 216-A of the
25 act, added July 2, 1993 (P.L.250, No.46), are anended to read:
26 Section 208-A. License Fees; |ssuance and Posting of
27 License.--(a) At the tinme of making any application, an
28 applicant for a wholesale cigarette dealer's |icense shall pay
29 to the departnment a license fee of five hundred dollars ($500),

30 an applicant for a retail cigarette dealer's license shall pay

20060H2757B4507 - 6 -



© o0 N oo o A~ wWw N P

N ORNN N RN NN N NN R B P B R R R R R
© O N o U~ W N B O © 0 N 0o o M W N B O

30

to the departnent a |icense fee of twenty-five dollars ($25), an
applicant for a vending machine |icense shall pay to the
departnent a license fee of twenty-five dollars ($25) and an

applicant for a cigarette stanpi ng agency, cigarette

manuf acturer or cigarette inporter license shall pay to the

departnent a fee of one thousand dollars ($1,000). Fees shal
not be pro-rated.

(b) Upon approval of the application and paynent of the
fees, the departnment shall issue the proper license which nust
be conspi cuously displayed at the place for which issued.

Section 210-A. Disposition of License Fees.--One-half of al
fees received by the departnment under this article shall be
restricted for inplenentation of the [enforcenent]

adm ni stration and audit provisions of this article and the

Cigarette Tax Act and the remai nder shall be paid into the
General Fund.

Section 214-A. [Retention of] Required Records.--(a) Every
i censed deal er shall keep and maintain for a period of four
years such records in such formas the departnment shall by
regul ati on prescribe. The records shall be maintained at the

| ocation for which the license is issued.

(b) A contract of sale conplying with the provisions of this

article shall be signed by the parties to a sale of cigarettes

and shall be kept on file by each party at the | ocation for

which the license is issued.

Section 216-A. Exam nation of Records, Equi pnent and

Prem ses.--(a) The departnent [is] and the office are hereby

aut hori zed to exam ne the books and records, the inventory of
cigarettes and the prem ses and equi pnment of any deal er in order

to determ ne conpliance with the provisions of this article and

20060H2757B4507 - 7 -
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to verify the accuracy of the paynment of the tax inposed by the
Cigarette Tax Act. Every such person is hereby directed and
required to give to the departnment [or its duly authorized

representative] and the office or their duly authorized

representatives the neans, facilities and opportunity for such

exani nati ons.

i nspection of the prem ses where cigarettes are sold or stored
or prevents or hinders the inspection of invoices, books,
records, equipnent, inventory or papers required to be kept
shall be guilty of a violation of this article and subject to
t he penal ties provi ded herein.

(c) Al filings with the departnent or the office relating

to petitions for bel ow cost sales and relating to any viol ati on

of this article shall be subject to the act of June 21, 1957

(P.L.390, No.212), referred to as the Ri ght-to-Know Law.

Section 6. The act is anmended by adding a section to read:

Section 216. 1-A. Property Rights.--A purchasi ng deal er shal

not have any property rights in any cigarette package to which a

tax stanp is affixed until the purchasi ng deal er pays in ful

for the package.

Section 7. Section 217.1-A of the act, added Decenber 15,
1999 (P.L.942, No.66), is anended to read:

Section 217.1-A. Labeling and Packaging.--(a) It shall be
unlawful to knowingly affix a tax stanp or neter inpression to,
or to knowingly sell, give, transfer or deliver to any person,
any cigarette package:

(1) that bears a |abel or notice set forth in Federal |aw or

regul ation or used to identify cigarettes that are exenpt from

20060H2757B4507 - 8 -
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tax under the Internal Revenue Code of 1986 (Public Law 99-514,
26 U.S.C. § 5704(b));

(2) that is not labeled in conformty with the Federal
Cigarette Labeling and Advertising Act (Public Law 89-92, 15
U S.C 8 1331 et seq.) or any other Federal requirenment for the
pl acenent of |abels, warnings and other information applicable
to cigarette packages intended for donestic consunption; or

(3) the packagi ng of which has been nodified or altered by a
person other than the original manufacturer. Modification or
alteration shall include the placenent of a sticker, witing or
mark to cover information on the packages. For purposes of this
par agr aph, a cigarette package shall not be construed to have
been nodified or altered by a person other than the manufacturer
if the nost recent nodification or alteration was nmade by the
manuf act urer or person authorized by the manufacturer and
approved by the departnent.

(b) The [departnent] office is authorized to exchange
information with the United States Custons Service for purposes
of enforcing this act.

Section 8. Section 227-A of the act, added July 2, 1993
(P.L.250, No.46), is anended to read:

Section 227-A. Admi nistration Powers and Duties.--(a) The
adm nistration of this article is hereby vested in the
departnent. The departnment shall adopt rules and regul ati ons for

the [enforcenent] administration of this article and may from

time to tine make or cause to be made one or nobre cost surveys
to establish the | owest cost of the cigarette stanping agent,
the | owest cost of the retailer and the | owest cost of the
whol esal er, as defined in this article for the Commonweal th or

such trading area or areas therein as it shall define. Any such

20060H2757B4507 - 9 -
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survey made or caused to be nade by the departnment may be used
for the purposes specified in this article. If the survey is
conducted in connection with a cigarette dealer's request to
sell at a price different fromthe presunptive mninmm the
cigarette dealer shall pay for the survey. Regul ations shal
provi de a procedure for dealers to prove a cost different from
the State presunptive costs, including proof of |ower costs,
filing of petitions, cost allocation, data to be submtted and
gui del i nes necessary to inplenment this article. Authorization to
sell bel ow the presunptive mninmmprices shall be in witing
publ i shed in the Pennsylvania Bulletin and otherw se in
conformance with the requirenents of this article and shal
contain a statenment that the authorization is effective forty-
five days after the issuance of the witing and is valid for

twel ve nonths therefrom Authorization by the departnent for a
dealer to sell cigarettes below the established presunptive

m ni mum prices shall be stated as a percentage and be applied to
all levels of cigarette prices in the percentage all owed, and
this percentage shall also be applied to any new presunptive

m ni mum prices established by the departnent during the
effective period of the dealer's authorization. The depart nent
may i npose such fees as may be necessary to cover the costs
incurred in adm nistering this section, including review and
audit of petitioning dealer's audited financial statenment. On
the effective date of this article and until such tine as a
deal er receives authorization fromthe departnent, in accordance
with its regulations, to sell cigarettes at a price different
fromthe presunptive mninmumprices established pursuant to this
article, the last deal er request to have been authorized by the

departnent shall continue in effect.

20060H2757B4507 - 10 -
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(b) The department is authorized to jointly adm nister this
article with the act of March 4, 1971 (P.L.6, No.2), known as
the "Tax Reform Code of 1971," including joint reporting of
information, forns, returns, statenents, docunents or other
information submtted to the departnent.

Section 9. The act is anmended by adding a section to read:

Section 227.1-A. Enf orcenent Powers and Duties.--(a) A

Cigarette Sales and Li censing Enforcenent O fice is hereby

established in the Ofice of Attorney General. The enforcenent

of this article is vested in the office.

{¢)} (BY The Ofice of Attorney General shall pronul gate <—

requl ati ons necessary to carry out the duties provided for in

this article.

Section 10. Section 229-A(c.1) of the act, added Decenber
15, 1999 (P.L.942, No.66), is anended and the section is anmended
by addi ng a subsection to read:

Section 229-A. Violations and Penalties.-- * * *

(c.1) A person who violates section 217.1-A shall be subject
to a civil penalty equal to two hundred per centum of the val ue
of the cigarettes or two thousand five hundred dollars ($2,500),
whi chever is greater. The cigarettes, vendi ng nachi ne,
machi nery, equi pnent or vehicles involved in a violation of
section 217.1-A shall be confiscated by the [departnment] office

and forfeited to the Commonweal th in accordance with section

20060H2757B4507 - 11 -



1285 of the act of March 4, 1971 (P.L.6, No.2), known as the
"Tax Reform Code of 1971." Upon a second or subsequent violation
of section 217.1-A the departnment may revoke the |icense of the
person. The |icensee and any other person with an equitable
interest in the |license may be prohibited from hol di ng an
interest in any license issued pursuant to this act for a period
of up to two years.

* * %

(g) Any licensee who fails to pay for ciqgarettes in ful

upon delivery or according to the contract of sale, but in no

event not nore than fourteen (14) days after delivery, violates

this article and the |licensee's |license shall be suspended until

paynent is made in full. The |icensee and any other person wth

an equitable interest in the license shall be prohibited from

hol ding an interest in any other |license i ssued pursuant to this

article. Paynent on delivery by a check that is di shonored

constitutes a failure to pay in full upon delivery.

SECTI ON 11. APPROPRI ATI ONS WH CH ARE TO BE USED I N <—
CONNECTI ON W TH THE DUTI ES, PONERS OR FUNCTI ONS OF THE
DEPARTMENT OF REVENUE RELATI NG TO ENFORCEMENT OF ARTICLE I'l-A OF
THE ACT DURI NG THE 2006- 2007 FI SCAL YEAR ARE HEREBY TRANSFERRED
TO THE Cl GARETTE SALES AND LI CENSI NG ENFORCEMENT OFFI CE I N THE
OFFI CE OF ATTORNEY GENERAL W TH THE SAME FORCE AND EFFECT AS | F
THE APPROPRI ATI ONS HAD BEEN MADE TO THE Cl GARETTE SALES AND
LI CENSI NG ENFORCEMENT OFFI CE | N THE OFFI CE OF ATTORNEY GENERAL
IN THE FI RST | NSTANCE

Section 2% 12. This act shall take effect imediately. <—
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