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AN ACT

Providing for the regulation of service contracts and for the
powers and duties of the Insurance Comm ssioner.
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Section 14. Severability.
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The General Assenbly of the Conmonweal th of Pennsyl vani a
her eby enacts as foll ows:
Section 1. Short title.

This act shall be known and nmay be cited as the Services
Contracts Act.

Section 2. Legislative intent.

The purpose of this act is to create a legal framework within
whi ch specific service contracts may be sold and are regul at ed
in this Coommonweal th. This act declares that service contracts,
as defined, are not insurance and are not otherw se subject to
provi sions regarding the sale of insurance. It adds significant
consuner protections and elim nates unnecessary adm nistration.
Section 3. Definitions.

The foll ow ng words and phrases when used in this act shal
have the neanings given to themin this section unless the
context clearly indicates otherw se:

"Admi nistrator."” The person who is responsible for the
adm ni stration of service contracts or the service contracts
plan or who is responsible for any subm ssion required by this
act .

"Conmm ssioner." The Insurance Conmm ssioner of the
Conmonweal t h.

"Consumer." A natural person who buys other than for
pur poses of resale any tangi bl e personal property that is
distributed in comerce and that is normally used for personal,
fam |y or househol d purposes and not for business or research
pur poses.

“Mai nt enance agreenment.” A contract of limted duration that
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provi des for schedul ed mai ntenance only and does not provide for
repair or replacenent.

“"Motor vehicle manufacturer.” A person or entity that:

(1) nmanufactures or produces notor vehicles and sells
notor vehicles under its own name or | abel;

(2) is a wholly owned subsidiary of the person who
manuf act ures or produces notor vehicles;

(3) is a corporation which owns 100% of the person who
manuf act ures or produces notor vehicles;

(4) does not manufacture or produce notor vehicles but
sell s notor vehicles under the trade name or | abel of another
per son who nmanufactures or produces notor vehicles;

(5) manufactures or produces notor vehicles and sells
such nmotor vehicles under the trade nane or |abel of another
per son who nmanufactures or produces notor vehicles; or

(6) does not manufacture or produce notor vehicles but,
pursuant to a witten contract, licenses the use of its trade
name or |abel to another person who manufactures or produces
notor vehicles that sells notor vehicles under the |licensor's
trade nane or | abel.

"Nonoriginal manufacturer's parts.” Replacenent parts not
made for or by the original manufacturer of the property,
commonly referred to as after-market parts.

"Person.” An individual, partnership, corporation,

i ncor porated or unincorporated association, joint stock conpany,
reci procal, syndicate or any simlar entity or conbination of
entities acting in concert.

"Premium™" The consideration paid to an insurer for a
rei mbursenent insurance policy.

"Provider." A person who is contractually obligated to the
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service contracthol der under the terns of the service contract.

"Provider fee." The consideration paid for a service
contract.
"Rei mbur senent insurance policy.”" A policy of insurance

issued to a provider to either provide reinbursenent to the
provi der under the terns of the insured service contracts issued
or sold by the provider or, in the event of the provider's
nonper f ormance, to pay on behalf of the provider all covered
contractual obligations incurred by the provider under the terns
of the insured service contracts issued or sold by the provider.

"Service contract."” A contract or agreenent for a separately
stated consideration for a specific duration to performthe
repair, replacenment or maintenance of property or
i ndemmi fication for repair, replacenent or maintenance, for the
operational or structural failure of any notor vehicle,
residential or other property due to a defect in materials,
wor kmanshi p, inherent defect or normal wear and tear, with or
wi t hout additional provisions for incidental paynent of
indemmity under limted circunstances, including, but not
limted to, towing, rental and energency road service and road
hazard protection. Service contracts may provide for the repair,
repl acenent or mai ntenance of property for damage resulting from
power surges or interruption and acci dental damage from
handl i ng. Service contracts are not insurance in this
Commonweal th or ot herw se regul ated under provisions regarding
t he sal e of insurance.

"Service contractholder” or "contractholder.”™ A person who
is the purchaser or holder of a service contract.

"Warranty." An agreenent between the nmanufacturer, inporter

or seller of property or services and the consuner. The
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agreenent is made solely by the manufacturer, inporter or seller
of property or services w thout consideration and is not

negoti ated or separated fromthe sale of the product and is
incidental to the sale of the product. The agreenments guarantee
indemity for defective parts, nechanical or electrical

br eakdown, | abor or other renedial nmeasures, such as repair or
repl acenent of the property or repetition of services.

Section 4. Exenptions.

The foll owi ng agreenents are exenpt fromthis act:

(1) Warranties.

(2) WMai ntenance agreenents.

(3) Warranties, service contracts or nmaintenance
agreenents offered by public utilities on their transm ssion
devices to the extent they are regul ated by the Pennsyl vani a
Public Utility Conm ssion.

(4) Service contracts sold or offered for sale to
persons ot her than consuners.

(5) Service contracts on tangi ble property where the
tangi bl e property for which the service contract is sold has
a purchase price of $100 or |ess, exclusive of sales tax.

Section 5. Limted exenption.

Mot or vehicle manufacturer's service contracts on the notor
vehi cl e manufacturer's products need only conply with sections
6(f), 8(a), (d), (e), (f), (g9), (h), (i), (), (k) and (1), 9
and 12, as applicable.

Section 6. Requirenents.

(a) |Issuance or sale of service contracts.--Service
contracts shall not be issued, sold or offered for sale in this
Commonweal th unl ess the provider has:

(1) Provided a receipt for or other witten evidence of
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t he purchase of the service contract to the contracthol der.

(2) Provided a copy of the service contract to the
service contractholder within a reasonabl e period of tine
fromthe date of purchase

(b) Adm nistrator.--A provider may, but is not required to,
appoi nt an adm ni strator or other designee to be responsible for
any or all of the adm nistration of service contracts and
conpliance with this act.

(c) Registration of providers.--Each provider of service
contracts sold in this Conmonwealth shall file a registration
with the comm ssioner consisting of the provider's full nane,
full corporate address, telephone nunber and contact person and
any designated person located in this Conmonweal th for service
of process. Each provider shall pay to the conm ssioner a fee in
t he anpbunt of $600 upon initial registration and every two years
thereafter. The registration need only be updated by witten
notification to the conm ssioner if material changes occur in
the registration on file.

(d) Provider's perfornmance of obligations.--In order to
assure the faithful performance of a provider's obligations to
its contracthol ders, each provider shall be responsible for
conplying with the requirenments of one of the follow ng three
requirenents:

(1) Ensure all service contracts under a rei nmbursenent

i nsurance policy issued by an insurer |icensed, registered or

ot herwi se authorized to do business in this Conmmonweal th and

ei t her:
(i) at the tinme the policy is filed with the
conmmi ssi oner, and continuously thereafter,

(A) mintain surplus as to policyhol ders and
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paid-in capital of at |east $15, 000, 000; and

(B) annually file copies of the insurer's
financial statenents, its annual statenent to the
Nati onal Associ ation of Insurance Comm ssioners and
the actuarial certification required by and filed in
the insurer's state of domcile; or
(i1i) at the time the policy is filed with the

conmmi ssi oner, and conti nuously thereafter,
(A) mintain surplus as to policyhol ders and
paid-in capital of l|ess than $15, 000, 000 but at | east
equal to $10, 000, 000;
(B) denobnstrate to the satisfaction of the
conmmi ssioner that the conmpany maintains a ratio of
net witten prem uns, wherever witten, to surplus as
to policyholders and paid-in capital of not greater
than 3 to 1; and
(C© annually file copies of the insurer's
audited financial statenents, its annual statenent to
t he National Association of |Insurance Comm ssioners
and actuarial certification required by and filed in
the insurer's state of domcile.
(2) (i) Mintain a funded reserve account for its
obligations under its contracts issued and outstanding in
this Cormonweal th. The reserves shall not be | ess than
40% of gross consideration received, |less clainms paid, on
the sale of the service contract for all in-force
contracts. The reserve account shall be subject to
exam nation and revi ew by the conm ssioner.

(ii) Place in trust with the comm ssioner a

financial security deposit, having a value of not |ess
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than 5% of the gross consideration received, |ess clains
paid, on the sale of the service contract for all service
contracts issued and in force, but not |ess than $25, 000,
consi sting of one of the follow ng:
(A) A surety bond issued by an authorized
surety.
(B) Securities of the type eligible for deposit
by authorized insurers in this Commonweal t h.
(O Cash.
(D) Aletter of credit issued by a qualified
financial institution.
(E) Another form of security prescribed by
regul ati ons issued by the comm ssi oner.
(3) (i) Mintain or, together with its parent conpany
mai ntain, a net worth or stockhol ders' equity of
$100, 000, 000.

(1i) Upon request, provide the comm ssioner with a
copy of the provider's or the provider's parent conpany's
nost recent Form 10-K or Form 20-F filed with the
Securities and Exchange Commi ssion (SEC) within the |ast
cal endar year or, if the conpany does not file with the
SEC, a copy of the conpany's financial statenments which
shows a net worth of the provider or its parent conpany
of at |east $100, 000, 000. If the provider's parent
conpany's Form 10-K, Form 20-F or financial statenents
are filed to neet the provider's financial stability
requi renent, then the parent conpany shall agree to
guarantee the obligations of the provider relating to
service contracts sold by the provider in this

Commpnweal t h.
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(e) Financial security requirenents.--Except for the
requi renents specified in section 6(c) and (d), no other
financial security requirenents shall be required by the
conmi ssi oner for service contract providers.

(f) Return of service contract.--Service contracts shal
require the provider to permt the service contractholder to
return the service contract within 20 days of the date the
service contract was nailed to the service contracthol der or
within ten days of delivery if the service contract is delivered
to the service contractholder at the time of sale or within a
| onger tine period permtted under the service contract. Upon
return of the service contract to the provider within the
applicable tinme period, if no claimhas been nade under the
service contract prior toits return to the provider, the
service contract is void and the provider shall refund to the
service contractholder, or credit the account of the service
contract hol der, the full purchase price of the service contract.
The right to void the service contract provided in this
subsection is not transferable and shall apply only to the
original service contract purchaser and only if no clai mhas
been made prior to its return to the provider. A 10% penalty per
nmont h shall be added to a refund that is not paid or credited
within 45 days after return of the service contract to the
provi der.

(g) Premumtaxes.--

(1) Provider fees collected on service contracts shal
not be subject to prem umtaxes.

(2) Premuns for reinbursenent insurance policies shal
be subject to applicable taxes.

(h) Licensing requirenment exenption.--Except for the

20060H2637B3991 - 9 -



© o0 N oo o A~ wWw N P

N ORNN N RN NN N NN R B P B R R R R R
© O N o U~ W N B O © 0 N 0o o M W N B O

30

registration requirenents in section 6(c), providers and rel ated
service contract sellers, adm nistrators and ot her persons

mar keting, selling or offering to sell service contracts are
exenpt fromany licensing requirements of this Conmonweal t h.

(1) Exenption frominsurance |aw. --The marketing, sale,
offering for sale, issuance, nmaking, proposing to make and
adm ni stration of service contracts by providers and rel ated
service contract sellers, adm nistrators and ot her persons shal
be exenpt fromall other provisions of the laws pertaining to
i nsurance in this Comobnweal t h.

Section 7. Reinbursenent insurance policies.

(a) Requirenents. --Reinbursenent insurance policies insuring
service contracts issued, sold or offered for sale in this
Commonweal th shall state that the insurer that issued the
rei mbursenent insurance policy shall either reinburse or pay on
behal f of the provider any covered sunms the provider is legally
obligated to pay or, in the event of the provider's
nonper f ormance, shall provide the service which the provider is
legally obligated to performaccording to the provider's
contractual obligations under the service contracts issued or
sold by the provider.

(b) Direct reinbursenent.--1n the event covered service is
not provided by the service contract provider within 60 days of
proof of |oss by the service contracthol der, the contracthol der
is entitled to apply directly to the reinbursenent insurance
conpany.

Section 8. Required disclosures for service contracts.

(a) Witing of contracts.--Service contracts nmarketed, sold,

of fered for sale, issued, made, proposed to be nade or

adm nistered in this Comonwealth shall be witten, printed or

20060H2637B3991 - 10 -



© o0 N oo o A~ wWw N P

N ORNN N RN NN N NN R B P B R R R R R
© O N o U~ W N B O © 0 N 0o o M W N B O

30

typed in clear, understandabl e | anguage that is easy to read and
shall disclose the requirenents set forth in this section, as
appl i cabl e.

(b) Insured service contracts.--All service contracts shal
state the nanme and address of the insurer. Service contracts
i nsured under a reinbursenent insurance policy pursuant to
section 6(d)(1) shall contain a statenent in substantially the
followwng form (Obligations of the provider under this service
contract are insured under a service contract reinbursenent
i nsurance policy.

(c) Uninsured service contracts.--Service contracts not
i nsured under a reinbursenent insurance policy pursuant to
section 6(d)(1) shall contain a statenent in substantially the
following form (Obligations of the provider under this service
contract are backed by the full faith and credit of the
provi der.

(d) Nane and address.--Service contracts shall state the
name and address of the provider and shall identify any
adm nistrator if different fromthe provider, the service
contract seller and the service contractholder to the extent
that the name of the service contracthol der has been furnished
by the service contractholder. The identities of such parties
are not required to be preprinted on the service contract and
may be added to the service contract at the tinme of sale.

(e) Total purchase price and terns.--Service contracts shal
state the total purchase price and the terns under which a
service contract is sold. The purchase price is not required to
be preprinted on the service contract and nay be negotiated at
the tine of sale with the service contracthol der

(f) Deductible anmounts.--Service contracts shall state the

20060H2637B3991 - 11 -
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exi stence of any deductible anmount, if applicable.

(g) Identification of merchandi se and services.--Service
contracts shall specify the nmerchandi se and services to be
provi ded and any limtations, exceptions or exclusions.

(h) Autonobile service contracts.--Service contracts
covering autonobiles shall state whether the use of the
nonori gi nal manufacturer's parts is all owed.

(i) Transferability.--Service contracts shall state any
restrictions governing the transferability of the service
contract, if applicable.

(j) Cancellation.--Service contracts shall state the terns,
restrictions or conditions governing cancellation of the service
contract prior to the termination or expiration date of the
service contract by either the provider or the service
contract hol der. The provider of the service contract shall rmai
a witten notice to the contracthol der at the |ast known address
of the service contracthol der contained in the records of the
provi der at |east 20 days prior to cancellation by the provider.
Prior notice is not required if the reason for cancellation is
nonpaynment of the provider fee, a material m srepresentation by
the service contractholder to the provider or a substanti al
breach of duties by the service contractholder relating to the
covered product or its use. The notice shall state the effective
date of the cancellation and the reason for the cancellation.

(k) Obligations and duties.--Service contracts shall set
forth all the obligations and duties of the service
contract hol der, such as the duty to protect against any further
damage and any requirenments to follow the owner's manual .

(1) Consequential damages.--Service contracts shall state

whet her or not the service contract provides for or excludes

20060H2637B3991 - 12 -
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consequenti al damages, if applicable. Service contracts shal
al so state whet her the agreenent accounts for preexisting
conditions. Service contracts may, but are not required to,
cover damage resulting fromrust, corrosion or danage caused by
a noncovered part or system

(m Approval of repair work.--If prior approval of repair
work is required, a service contract shall state the procedure
for obtaining prior approval and for making a claim including a
toll-free tel ephone nunber for claimservice and a procedure for
obt ai ni ng enmergency repairs perfornmed outside nornmal business
hours.
Section 9. Prohibitions.

(a) Descriptions.--A provider shall not use in its nanme the

words "insurance," "casualty," "surety," "nutual"™ or any other
wor ds descriptive of the insurance, casualty or surety business;
or a nanme deceptively simlar to the name or description of any
i nsurance or surety corporation or to the name of any other
provi der. The word "guaranty” or simlar word nmay be used by a
provider. This section shall not apply to a conmpany that was
usi ng any of the prohibited | anguage in its name prior to the
effective date of this act. However, a conpany using the

prohi bited | anguage in its nane shall include in its service
contracts a statenment in substantially the following form This
agreenent is not an insurance contract.

(b) False or msleading statenents.--A provider or its
representative shall not in its service contracts or literature
make, permit or cause to be made any fal se or m sl eading
statement or deliberately omt any material statenment that would
be considered msleading if omtted.

(c) Purchase not required.--A person, such as a bank,
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savi ngs and | oan association, |ending institution, manufacturer
or seller of any product, shall not require the purchase of a
service contract as a condition of a loan or a condition for the
sal e of any property.

Section 10. Recordkeeping.

(a) Books and records.--The provider shall keep accurate
accounts, books and records concerning transactions regul ated
under this act.

(b) Requirenents.--The provider's accounts, books and
records shall include the follow ng:

(1) Copies of each type of service contract sold.

(2) The nanme and address of each service contracthol der
to the extent that the name and address have been furni shed
by the service contracthol der

(3) Alist of the locations where service contracts are
mar ket ed, sold or offered for sale.

(4) Witten clains files which shall contain at | east
the dates and description of clains related to the service
contracts.

(c) Retaining records.--Except as provided in subsection
(d), the provider shall retain all records required to be
mai ntai ned by this section for at |east two years after the
speci fied period of coverage has expired.

(d) Recordkeepi ng technol ogy.--The records required under
this act may be, but are not required to be, naintained on a
conput er di sk or other recordkeeping technology. If the records
are maintained in other than hard copy, the records shall be
capabl e of duplication to |legible hard copy at the request of
t he conmi ssi oner.

(e) Providers discontinuing business.--A provider

20060H2637B3991 - 14 -
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di sconti nuing business in this Coomonwealth shall maintain its
records until it furnishes the conm ssioner satisfactory proof
that it has discharged all obligations to contractholders in
t hi s Commonweal t h.
Section 11. Cancellation of reinbursenent insurance policy.

As applicable, an insurer that issued a reinbursenent
i nsurance policy shall not termnate the policy until a notice
of termnation in accordance with 40 Pa.C.S. 8 6124(c) (relating
to rates and contracts) has been mailed or delivered to the
conmi ssioner. The term nation of a reinbursenent insurance
policy shall not reduce the issuer's responsibility for service
contracts issued by providers prior to the date of the
term nation.
Section 12. (bligation of reinbursenent insurance policy

i nsurers.

(a) Paynment of provider fees.--lnsurers issuing
rei nmbursenent insurance to providers are deened to have received
the prem uns for such insurance upon the paynment of provider
fees by consunmers for service contracts issued by such insured
provi ders.

(b) Indemification and subrogation.--This act shall not
prevent or limt the right of an insurer which issued a
rei mbursenent insurance policy to seek indemification or
subrogation against a provider if the issuer pays or is
obligated to pay the service contracthol der sunms that the
provi der was obligated to pay pursuant to the provisions of the
service contract.
Section 13. Enforcenment provisions.

(a) Exam nation.--The comm ssioner may conduct exam nations

of providers, admi nistrators, insurers or other persons to
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enforce the provisions of this act and protect service
contractholders in this Commonweal th. Upon request of the
conmmi ssi oner, the provider shall make all accounts, books and
records concerning service contracts sold by the provider
avai l abl e to the comm ssioner which are necessary to enable the
conmi ssioner to reasonably determ ne conpliance or nonconpliance
with this act.

(b) Conmi ssioner.--The conmm ssioner may take action which is
necessary or appropriate to enforce the provisions of this act
and the comm ssioner's regul ations and orders and to protect
service contractholders in this Conmonweal t h.

(c) Cease and desist orders.--1f a provider has violated
this act or the conmmi ssioner's regul ations or orders, the
conmi ssioner may issue an order directed to that provider to
cease and desist fromcomitting violations of this act or the
conmi ssioner's regul ations or orders, nay issue an order
prohi biting a service contract provider fromselling or offering
for sale service contracts in violation of this act or may issue
an order inposing a civil penalty on that provider, or any
conmbi nation of the foregoing, as applicable.

(d) Aggrieved persons.--A person aggrieved by an order
i ssued under this section may request a hearing before the
conmi ssioner. The hearing request shall be filed with the
conmm ssioner within 20 days of the date the comm ssioner's order
is effective.

(e) Oder pending hearing outcone.--1f a hearing is
request ed under subsection (d), an order issued by the
conmmi ssi oner under this section shall be suspended fromthe
original effective date of the order until conpletion of the

heari ng and final decision of the comm ssioner.
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(f) Justification of order.--At the hearing, the burden
shall be on the conmm ssioner to show why the order issued
pursuant to this section is justified. The procedural provisions
of the act of May 17, 1921 (P.L.682, No.284), known as The
I nsurance Conpany Law of 1921, shall apply to a hearing
request ed under this section.

(g) Actions initiated by conmm ssioner.--The comm ssi oner may
bring an action in any court of conpetent jurisdiction for an
i njunction or other appropriate relief to enjoin threatened or
exi sting violations of this act or of the comm ssioner's orders
or regulations. An action filed under this subsection may al so
seek restitution on behal f of persons aggrieved by a violation
of this act or orders or regulations of the comm ssioner.

(h) Penalty.--A person who is found to have violated this
act or orders or regul ations of the conm ssioner nay be assessed
a civil penalty in an anount determ ned by the conm ssioner of
not nmore than $1, 000 per violation and no nore than $25,000 in
the aggregate for all violations of a simlar nature. For
pur poses of this section, violations shall be of a simlar
nature if the violation consists of the sane or simlar course
of conduct, action or practice, irrespective of the nunber of
times the act, conduct or practice which is determned to be a
viol ation of this act occurred.

Section 14. Severability.

The provisions of this act are severable. |If any provision of
this act or its application to any person or circunstance is
held invalid, the invalidity shall not affect other provisions
or applications of this act which can be given effect w thout
the invalid provision or application.

Secti on 15. Ef fecti ve date.
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