PRI OR PRI NTER S NO. 2075 PRINTER S NO. 2303

THE GENERAL ASSEMBLY OF PENNSYLVANIA

HOUSE BILL
No. 1646 %

| NTRODUCED BY HERSHEY, DALEY, BASTI AN, SOLOBAY, ALLEN
ARMSTRONG, BARRAR, BEBKO- JONES, BENNI NGHOFF, BOYD,
CALTAG RONE, CAUSER, CAWEY, CLYMER, COHEN, CORRI GAN, DALLY,
DeLUCA, DENLI NGER, J. EVANS, FLEAGLE, FORCI ER, CEI ST,
GERGELY, G NGRI CH, HALUSKA, HARRI'S, H CKERNELL, HUTCH NSON
JAMES, LaCGROTTA, LEH, LESCOVI TZ, NMANN, MARKGOSEK, Mt GEEHAN,
MG LL, R MLLER MJSTIO MERS, PETRONE, RAPP, RElI CHLEY,
Rl ECER, SAI NATO, SAYLOR, SEMMEL, STABACK, WANSACZ, WHEATLEY,
WLLIAMS, WLT, WOINARCSKI, YOUNGBLOCD, ZUG AND GODSHALL,
JUNE 7, 2005

AS REPORTED FROM COVMM TTEE ON AGRI CULTURE AND RURAL AFFAI RS,
HOUSE OF REPRESENTATI VES, AS AMENDED, JUNE 22, 2005

AN ACT
1 Anmending Title 3 (Agriculture) of the Pennsylvani a Consol i dated
2 St at ut es, establishingthe Ofieceof Odinance Reviewandthe <—
3 i i PROVI DI NG FOR A PRCHI BI TI ON AGAI NST <—
4 UNAUTHORI ZED LOCAL GOVERNMENT UNI T ACTI ONS; ESTABLI SHI NG A
5 CAUSE OF ACTI ON FOR UNAUTHORI ZED ENACTMENT OR ENFORCEMENT OF
6 LOCAL ORDI NANCES GOVERNI NG NORMAL AGRI CULTURAL OPERATI ONS
7 PROVI DI NG FOR DUTI ES OF THE ATTORNEY GENERAL AND FOR
8 HEARI NGS; consolidating the Nutrient Managenent Act; further
9 provi ding for scope, for |egislative purpose, for definitions
10 and for adm nistration; providing for nmanure application;
11 further providing for nutrient managenent and odor managenent
12 certification; providing for odor managenent plans; further
13 providing for the Nutrient Managenent Advisory Board, for
14 financial assistance, for unlawful conduct, for civil
15 penalties and for |ocal preenption; providing for other
16 statutes and for regul ations; and nmaking a rel ated repeal.
17 THE GENERAL ASSEMBLY OF THE COVMONVEALTH OF PENNSYLVAN A <—

18 DECLARES THAT THE COVMMONVWEALTH HAS A VESTED AND S| NCERE | NTEREST
19 I N ENSURI NG THE LONG TERM SUSTAI NABI LI TY OF AGRI CULTURE AND
20 NORMAL AGRI CULTURAL OPERATIONS I N A MANNER THAT IS CONSI STENT
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W TH STATE POLI Cl ES AND STATUTES. | N FURTHERANCE OF THI S GOAL,
THE COVMONWEALTH HAS ENACTED STATUTES TO PROTECT AND PRESERVE
AGRI CULTURAL OPERATI ONS FOR THE PRODUCTI ON OF FOOD AND OTHER
AGRI CULTURAL PRODUCTS.

THE COVMONWEALTH HAS ALSO EMPOANERED LOCAL GOVERNMENT UNITS TO
PROTECT THE HEALTH, SAFETY AND WELFARE OF THEIR ClI TI ZENS AND TO
ENSURE THAT NORMAL AGRI CULTURAL OPERATI ONS DO NOT NEGATI VELY
| MPACT UPON THE HEALTH, SAFETY AND WELFARE OF ClI Tl ZENS.

IT 1S THE PURPCSE OF THI S ACT TO ENSURE THAT WHEN LOCAL
GOVERNMENT UNI TS EXERCI SE THEI R RESPONSI Bl LI TI ES TO PROTECT THE
HEALTH, SAFETY AND WELFARE OF THEI R CI TI ZENS | N REGULATI NG
NORVAL AGRI CULTURAL OPERATI ONS, THAT ORDI NANCES ARE ENACTED
CONS| STENT W TH THE AUTHORI TY PROVI DED TO LOCAL GOVERNMENT UNI TS
BY THE LAWS OF THI S COVMONVWEALTH.

THE GENERAL ASSEMBLY OF THE COVMONWEALTH OF PENNSYLVAN A
FURTHER DECLARES THAT THE I NTENT OF THIS ACT IS TO PROVI DE FOR
THE RESCOLUTI ON OF CONFLI CTS THAT MAY ARI SE FROM THE REGULATI ON
OF NORVAL AGRI CULTURAL OPERATIONS. IT IS FURTHER THE | NTENT OF
TH' 'S ACT THAT THI S PROCESS:

(1) PROVIDES A DI SPASSI ONATE AND UNPREJUDI CED LEGAL
REVI EW OF LOCAL ORDI NANCES REGULATI NG NORVAL AGRI CULTURAL
OPERATI ONS TO DETERM NE VWHETHER A LOCAL ORDI NANCE COWPLI ES
WTH THE COWONWEALTH S EXI STI NG STATUTES;

(2) REDUCES THE COSTS ASSOCI ATED W TH DETERM NI NG
WHETHER A LOCAL ORDI NANCE COWPLI ES W TH THE COVMONWEALTH S
EXI STI NG STATUTES BY UTI LI ZI NG CURRENT STATE RESOURCES AND
VECHANI SMS;  AND

(3) PROVIDES FOR A PROVPT AND FAI R RESOLUTI ON TO THE
CONFLI CT.

The General Assenbly of the Conmonweal th of Pennsyl vani a

20050H1646B2303 - 2 -



her eby enacts as foll ows:
Section 1. Title 3 of the Pennsylvani a Consol i dated Statutes
i s amended by addi ng chapters to read:
CHARPTER 3
AGRHCUETURAL—REV-EW-BOARD
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10 destghree—

11 £3y—The—Seeretary—ot—Cormuntty—and—Econenm-ec—bevel-oprent

12 oFr—a—destgree—

13 Hy—Twe—rerbers—appetnted—by—theCovernsr—wth—the

14 i | : o f ) I f i)

15 Senate—One—nAenrber—shatl—be—adean—orftacutty—rmrerber—of—a
16 eotlege—ot—agrteuttural—setences—of—a State-related

17 whtverstby—who—s—knowl-edgeable—in—tssues—related—to—aninalb
18 agreuttore—
19 e —TFeras—

20 Hy—A-rerber—under—subseetton—{brtH—through {3y —shal+
21 serve—ex—officio—
22 £2y—Menbers—under—subsectton—{ b4 r—shalt-—servetwe-—year

23 teras—These nerbers—aay—bereappotniedto-—suecesstve—terns
24 | chall 1 thei . | |
25 grat+Hed—

26 ” 6 eial o CEficial : ho | N

27 veote—ofthefiverenbers—

28 fey—Funettons—TFhe beard—has—thetollowngpowers—and
29  duties-

30 Hy—To—admArster—th-s—chapter—
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SUBCHAPTER
30 A.  PRELI M NARY PROVI SI ONS
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B. NORVAL AGRI CULTURAL OPERATI ONS
SUBCHAPTER A
PRELI M NARY PROVI SI ONS
SEC.
311. SCOPE.
312. DEFI NI Tl ONS.
§ 311. SCOPE.

TH' S CHAPTER DEALS W TH LOCAL REGULATI ON OF NORMAL
AGRI CULTURAL OPERATI ONS.

§ 312. DEFI NI TI ONS.

THE FOLLOW NG WORDS AND PHRASES WHEN USED I N THI S CHAPTER
SHALL HAVE THE MEANINGS G VEN TO THEM IN TH' S SECTI ON UNLESS THE
CONTEXT CLEARLY | NDI CATES OTHERW SE:

"LOCAL GOVERNMENT UNIT." A POLITI CAL SUBDI VI SI ON OF THE
COMVONVEAL TH.

“NORVAL AGRI CULTURAL OPERATION." AS DEFI NED UNDER SECTI ON 2
OF THE ACT OF JUNE 10, 1982 (P.L.454, NO 133), ENTITLED, "AN ACT
PROTECTI NG AGRI CULTURAL OPERATI ONS FROM NUI SANCE SUI TS AND
ORDI NANCES UNDER CERTAI N Cl RCUMSTANCES. "

"UNAUTHORI ZED LOCAL ORDI NANCE. " AN ORDI NANCE ENACTED OR
ENFORCED BY A LOCAL GOVERNMENT UNI'T WHI CH DCES ANY OF THE
FOLLOW NG

(1) PROHBITS OR LIMTS A NORVAL AGRI CULTURAL OPERATI ON
UNLESS THE LOCAL GOVERNMENT UNI T:
(1) HAS EXPRESSED OR | MPLI ED AUTHORI TY UNDER STATE
LAW TO ADOPT THE ORDI NANCE; AND
(I'l') 1'S NOT PROHI BI TED OR PREEMPTED UNDER STATE LAW
FROM ADOPTI NG THE ORDI NANCE.
(2) RESTRICTS OR LIMTS THE OMNERSHI P STRUCTURE OF A
NCORVAL AGRI CULTURAL OPERATI ON.

20050H1646B2303 - 14 -
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SUBCHAPTER B
NORMAL AGRI CULTURAL OPERATI ONS
SEC.
313. CERTAIN LOCAL GOVERNMENT UNI T ACTI ONS PRCHI Bl TED.
314. DUTIES OF ATTORNEY GENERAL.
315. RIGHT OF ACTI ON,
316. COMVONVEALTH COURT MASTERS.
317. ATTORNEY FEES AND COSTS.
318. REPORTS TO GENERAL ASSEMBLY.
§ 313. CERTAIN LOCAL GOVERNMENT UNI T ACTI ONS PROHI Bl TED.

(A) ADOPTI ON AND ENFORCEMENT OF UNAUTHORI ZED LOCAL
ORDI NANCES. - - A LOCAL GOVERNMENT UNI T SHALL NOT ADOPT NOR ENFORCE
AN UNAUTHORI ZED LOCAL ORDI NANCE.

(B) EXI STING LOCAL ORDI NANCES. - - TH'S CHAPTER SHALL APPLY TO
THE ENFORCEMENT OF LOCAL ORDI NANCES EXI STI NG ON THE EFFECTI VE
DATE OF THI'S SECTI ON AND TO THE ENACTMENT OR ENFORCEMENT OF
LOCAL ORDI NANCES ENACTED ON OR AFTER THE EFFECTI VE DATE OF TH S
SECTI ON.

(C) CONSTRUCTI ON. - - NOTW THSTANDI NG THE PROVI SI ONS OF THI S
SECTI ON, NOTHING I N TH'S CHAPTER SHALL BE CONSTRUED TO DI M NI SH,
EXPAND OR OTHERW SE AFFECT THE LEG SLATI VE OR REGULATORY
AUTHORI TY OF LOCAL GOVERNMENT UNI TS UNDER STATE LAW | NCLUDI NG
THE FOLLOW NG

(1) CHAPTER 5 (RELATI NG TO NUTRI ENT MANAGEMENT AND ODOR

MANAGENMENT) .

(2) THE REGULATI ON, CONTROL OR PERM TTI NG PROCEDURES FOR

THE LAND APPLI CATI ON OF CLASS A OR B Bl OSOLI DS.

§ 314. DUTIES OF ATTORNEY GENERAL.

(A) REQUEST FOR REVI EW -- AN OMNER OR OPERATOR OF A NORMAL

AGRI CULTURAL OPERATI ON MAY REQUEST THE ATTORNEY GENERAL TO

20050H1646B2303 - 15 -
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REVI EW A LOCAL ORDI NANCE BELI EVED TO BE AN UNAUTHORI ZED LOCAL
ORDI NANCE AND TO CONSI DER WHETHER TO BRI NG LEGAL ACTI ON UNDER
SECTI ON 315(A) ( RELATING TO RI GHT OF ACTI ON).

(B) DI SCRETI ON. - - THE ATTORNEY GENERAL HAS THE DI SCRETI ON
WHETHER TO BRI NG AN ACTI ON UNDER SECTI ON 315(A).

(C) RESPONSE. - - THE ATTORNEY GENERAL SHALL RESPOND TO THE
PERSON THAT MADE THE REQUEST UNDER SUBSECTI ON (A) NOTI FYI NG THE
PERSON OF THE ATTORNEY GENERAL' S DECI SION. | F THE REQUEST UNDER
SUBSECTI ON (A) IS IN WRI TING, THE RESPONSE SHALL BE I N WRI TI NG
§ 315. RIGHT OF ACTION.

(A) ATTORNEY GENERAL ACTI ON. - - THE ATTORNEY GENERAL MAY BRI NG
AN ACTI ON AGAI NST THE LOCAL GOVERNMVENT UNI T | N COMMONVEALTH
COURT TO | NVALI DATE THE UNAUTHORI ZED LOCAL ORDI NANCE OR ENJOI N
THE ENFORCEMENT OF THE UNAUTHORI ZED LOCAL ORDI NANCE.

(B) OTHER PARTY ACTI ON. - - NOTW THSTANDI NG ANY PROVI SI ON OF 42
PA.C.S. CH. 85 SUBCH. C (RELATING TO ACTI ONS AGAI NST LOCAL
PARTI ES), ANY PERSON WHO | S AGGRI EVED BY THE ENACTMENT OR
ENFORCEMENT OF AN UNAUTHORI ZED LOCAL ORDI NANCE MAY BRI NG AN
ACTI ON AGAI NST THE LOCAL GOVERNMVENT UNI T | N COMMONWEALTH COURT
TO | NVALI DATE THE UNAUTHORI ZED LOCAL ORDI NANCE OR ENJO N THE
ENFORCEMENT OF THE UNAUTHORI ZED LOCAL ORDI NANCE.

§ 316. COVMONVEALTH COURT MASTERS.

(A) GENERAL RULE. -- THE COMMONWEALTH COURT MAY PROMULGATE
RULES FOR THE SELECTI ON AND APPO NTMENT OF MASTERS ON A FULL-
TI ME OR PART- TI ME BASI S FOR ACTI ONS BROUGHT UNDER SECTI ON 315
( RELATI NG TO RI GHT OF ACTION). A MASTER SHALL BE A MEMBER OF THE
BAR OF THI'S COMVONVEALTH. THE NUVBER AND COVPENSATI ON OF MASTERS
SHALL BE FI XED BY THE COMMONVEALTH COURT AND THEI R COMPENSATI ON
SHALL BE PAI D BY THE COMVONVEALTH.

(B) HEARI NGS BEFORE MASTERS. - - THE COMMONVEALTH COURT MAY

20050H1646B2303 - 16 -
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DI RECT THAT HEARI NGS | N ACTI ONS BROUGHT UNDER SECTI ON 315 BE
CONDUCTED I N THE FI RST | NSTANCE BY THE MASTER | N THE MANNER
PROVI DED FOR IN TH S SUBCHAPTER.
(© RECOMVENDATI ONS CF MASTERS. - - UPON THE CONCLUSI ON OF A
HEARI NG BEFORE A MASTER, THE MASTER SHALL TRANSM T WRI TTEN
FI NDI NGS AND A RECOMVENDATI ON FOR DI SPCSI TI ON TO THE PRESI DENT
JUDGE. PROVPT WRI TTEN NOTI CE AND COPI ES OF THE FI NDI NGS AND
RECOMVENDATI ONS SHALL BE G VEN TO THE PARTI ES TO THE PROCEEDI NG
(D) REHEARI NG BEFORE PRESI DENT JUDGE. - - THE FI NDI NGS AND
RECOMVENDATI ONS OF THE MASTER SHALL BECOVE THE FI NDI NGS AND
ORDER OF THE COMMONVEALTH COURT UPON WVRI TTEN CONFI RVATI ON BY THE
PRESI DENT JUDGE. A REHEARI NG BEFORE THE PRESI DENT JUDGE NMAY BE
ORDERED BY THE PRESI DENT JUDGE AT ANY Tl ME UPON CAUSE SHOM.
§ 317. ATTORNEY FEES AND COSTS.
I N AN ACTI ON BROUGHT UNDER SECTI ON 315(B) (RELATI NG TO RI GHT
OF ACTION), THE COURT MAY DO ANY CF THE FOLLOW NG
(1) I F THE COURT DETERM NES THAT THE LOCAL GOVERNMENT
UNI' T ENACTED OR ENFORCED AN UNAUTHORI ZED LOCAL ORDI NANCE W TH
NEGLI GENT DI SREGARD OF THE LI M TATI ON OF AUTHORI TY
ESTABLI SHED UNDER STATE LAW | T MAY ORDER THE LOCAL
GOVERNMENT UNI'T TO PAY THE PLAI NTI FF REASONABLE ATTORNEY FEES
AND OTHER LI TI GATI ON COSTS | NCURRED BY THE PLAI NTI FF I'N
CONNECTI ON W TH THE ACTI ON.
(2) | F THE COURT DETERM NES THAT THE ACTI ON BROUCHT BY
THE PLAI NTI FF WAS FRI VOLOUS OR WAS BROUGHT W THOUT
SUBSTANTI AL JUSTI FI CATI ON I N CLAI M NG THAT THE LOCAL
ORDI NANCE | N QUESTI ON WAS UNAUTHORI ZED, I T MAY ORDER THE
PLAI NTI FF TO PAY THE LOCAL GOVERNVENT UNI T REASONABLE
ATTORNEY FEES AND OTHER LI TI GATI ON COSTS | NCURRED BY THE
LOCAL GOVERNMENT UNI'T IN DEFENDI NG THE ACTI ON.

20050H1646B2303 - 17 -
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§ 318. REPORTS TO GENERAL ASSEMBLY.
THE ATTORNEY GENERAL SHALL PROVI DE TO THE CHAI RVAN AND THE
M NORI TY CHAI RMAN OF THE SENATE COW TTEE ON AGRI CULTURAL AND
RURAL AFFAI RS AND THE CHAI RVAN AND M NORI TY CHAI RVAN OF THE
AGRI CULTURAL AND RURAL AFFAI RS COW TTEE OF THE HOUSE OF
REPRESENTATI VES AN ANNUAL REPCRT TO | NCLUDE THE FOLLOW NG
(1) | NFORMATI ON ON HOW MANY REVI EW5 WERE REQUESTED.
(2) 1 NFORMATI ON ON HOW MANY REVI EW5 WERE CONDUCTED.
(3) | NFORVATI ON ON HOW MANY LEGAL ACTI ONS WERE BROUGHT
BY THE ATTORNEY GENERAL.
(4) | NFORVATI ON ON THE OUTCOVE OF LEGAL ACTI ONS BROUGHT
BY THE ATTORNEY GENERAL.
CHAPTER 5
NUTRI ENT MANAGEMENT AND ODOR MANAGEMENT
Sec.
501. Scope.
502. Declaration of |egislative purpose.
503. Definitions.
504. Powers and duties of conm ssion.
505. Powers and duties of Departnent of Environnental
Prot ection.
506. Nutrient managenent pl ans.
507. Manure application setbacks and buffers.
508. Nutrient managenent certification program and odor
managenent certification program
509. (Odor managenent pl ans.
510. Nutrient Managenent Advi sory Board.
511. Financial assistance.
512. Nutrient Managenent Fund.
513. Unl awful conduct.

20050H1646B2303 - 18 -



1 514. CGCvil penalties and renedies.

2 515. Limtation of liability.

3 516. Enforcenent authority; enforcenent orders.

4 517. Appeal abl e acti ons.

5 518. Powers reserved under existing | aws.

6 519. Preenption of |ocal ordinances.

7 520. Repeals.

8 521. Oher statutes not affected.

9 522. Regulations.

10 § 501. Scope.

11 This chapter relates to nutrient managenent and odor

12 managenent.

13 8§ 502. Declaration of |egislative purpose.

14 The purposes of this chapter are as foll ows:

15 (1) To establish criteria, nutrient managenent pl anning
16 requi renents and an i nplenentation schedule for the

17 application of nutrient managenent neasures on certain

18 agricultural operations which generate or utilize aninal

19 manur e.
20 (2) To provide for the devel opnent of an educati onal
21 program by the State Conservation Commr ssion in conjunction
22 wi th the Cooperative Extension Service of The Pennsyl vani a
23 State University, the departnment and conservation districts
24 to provide outreach to the agricultural comunity on the
25 proper utilization and managenent of nutrients on farns to
26 prevent the pollution of surface water and ground water.
27 (3) To require the State Conservation Commi ssion, in
28 conjunction with the Cooperative Extension Service of The
29 Pennsyl vania State University, the Departnent of
30 Envi ronnental Protection, the departnment and the Nutrient

20050H1646B2303 - 19 -
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Managenent Advi sory Board to devel op and provi de techni cal
and financial assistance for nutrient nanagenment and
alternative uses of animal nmanure, including a manure

mar keti ng and di stribution program

(4) To require the Departnent of Environnental
Protection to assess the extent of nonpoint source pollution
fromother nutrient sources, determ ne the adequacy of
exi sting authority and prograns to manage those sources and
make reconmendati ons to provide for the abatenent of that
pol | uti on.

(5) To require the State Conservation Commi ssion, in
conjunction with the Nutrient Managenent Advi sory Board, to
devel op and adnminister a regulatory programrequiring odor
managenent pl ans addressi ng new and expanded ani mal housi ng
facilities and manure managenent facilities at concentrated
ani mal operations and concentrated ani mal feeding operations
after July 19, 1993, and to encourage the voluntary
i npl enent ati on of odor managenent plans for other
agricultural operations.

§ 503. Definitions.

The foll ow ng words and phrases when used in this chapter
shall have the neanings given to themin this section unless the
context clearly indicates otherw se:

"AEU." Ani mal equival ent unit.

"AEU per acre.” An aninmal equivalent unit per acre of crop

| and or acre of |and suitable for application of animl manure.

“Agricultural operations.” The nmanagenent and use of farm ng
resources for the production of crops, livestock or poultry.
"“Ani mal equivalent unit.” One thousand pounds |ive wei ght of

livestock or poultry animals, regardl ess of the actual nunber of

20050H1646B2303 - 20 -
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i ndi vi dual animals conprising the unit.
“Ani mal housing facility.” A roofed structure or facility,
or any portion thereof, used for occupation by |ivestock or
poul try.
"Best managenent practice" or "BMP." A practice or
conmbi nation of practices determ ned by the comm ssion to be
effective and practicable (given technol ogical, econom c and
institutional considerations) to nanage nutrients to protect
surface and ground water taking into account applicable nutrient
requi renents for crop utilization. The termincludes, but is not
[imted to:
(1) Conservation tillage.
(2) Crop rotation.
(3) Soil testing.
(4) Manure testing.
(5) Diversions.
(6) Manure storage facilities.
(7) Storm water managenent practices.
(8) Nutrient application.
"Board." The Nutrient Managenent Advisory Board created by
section 510 (relating to Nutrient Managenent Advi sory Board).
"Comm ssion.” The State Conservati on Conmm ssion established
by the act of May 15, 1945 (P.L.547, No.217), known as the
Conservation District Law
"Concentrated ani mal feeding operation.” An agricultural
operation that neets the criteria established by the Departnent
of Environnental Protection under authority of the act of June
22, 1937 (P.L.1987, No.394), known as The Cl ean Streans Law.
"Concentrated animal operation.”™ Agricultural operations

nmeeting the criteria established under this chapter.

20050H1646B2303 - 21 -



1 "Conservation district.” Any county conservation district

2 established under the act of May 15, 1945 (P.L.547, No.217),

3 known as the Conservation District Law

4 "Cooperative extension.” The Cooperative Extension Service

5 of The Pennsylvania State University.

6 "Departnent.” The Departnent of Agriculture of the

7 Commonweal t h.

8 "Fund." The Nutrient Managenent Fund.

9 "Manure managenent facility.” A manure storage facility,
10 including a permanent structure or facility, or a portion of a
11 structure or facility, utilized for the primary purpose of
12 containing manure. The termincludes |iquid nmanure structures,
13 nmanure storage ponds, conponent reception pits and transfer
14 pipes, containnment structures built under a confi nenent
15 building, permanent stacking and conposting facilities and
16 manure treatnment facilities. The term does not include the
17 animal confinenment areas of poultry houses, horse stalls, free
18 stall barns or bedded pack ani mal housi ng systens.

19 “"Nutrient.” A substance or recogni zed plant nutrient,

20 elenment or conmpound which is used or sold for its plant

21 nutritive content or its clainmed nutritive value. The term

22 includes, but is not limted to, livestock and poultry manures,
23 conpost as fertilizer, comercially manufactured chem cal

24 fertilizers, sewage sludge or conbinations thereof.

25 “"Nutrient managenent plan.” A witten site-specific plan
26 which incorporates best managenent practices to nmanage the use
27 of plant nutrients for crop production and water quality

28 protection consistent with the criteria established in sections
29 504 (relating to powers and duties of comm ssion) and 506

30 (relating to nutrient managenent pl ans).

20050H1646B2303 - 22 -
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“Nutrient managenent specialist.” A person satisfying the
certification requirenents of section 508 (relating to nutrient
managenent certification program and odor nanagenent
certification program.

"QOdor managenent plan.” A witten site-specific plan
identifying the practices, technol ogi es, standards and
strategies to be inplenmented to nanage the inpact of odors
generated from ani mal housi ng or manure nmanagenent facilities
| ocated or to be |l ocated on the site.

8§ 504. Powers and duties of comm ssion.
The conm ssion shall have the followi ng powers and duti es:
(1) Before July 19, 1995, and periodically thereafter,
to pronul gate regulations, in consultation with the
departnent, the Departnent of Environnmental Protection and
the board, establishing mninmumcriteria for nutrient

managenment pl ans devel oped in accordance with section 506

(relating to nutrient nmanagenent plans) and other regul atory

requirenents to inplenment this chapter. In establishing such

criteria, the conm ssion shall consult the Manure Managenent
for Environnmental Protection Manual of the Departnent of

Envi ronnmental Protection, the Pennsylvani a Agronony Qui de,

publ i shed by The Pennsylvania State University, and the

Pennsyl vani a Techni cal Guide for Soil and Water Conservati on,

publ i shed by the United States Department of Agriculture's

Soi | Conservation Service. The criteria to be established

pursuant to this section shall include the follow ng:

(i) An identification of nutrients as defined by
this chapter. Unl ess otherw se appropriate pursuant to
specific criteria which shall be established by the

commi ssion, there shall be a presunption that nitrogen is
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the nutrient of primary concern.

(ii) The establishnment of procedures to determ ne
proper application rates of nutrients to be applied to
| and based on conditions of soil and | evels of existing
nutrients in the soil and the type of agricultural,
horticultural or floricultural production to be conducted
on the | and.

(tii) An identification of best nanagement practices
to be utilized for proper nutrient managenent.

(iv) The establishment of recordkeeping requirenents
related to | and application and distribution of
nutrients.

(v) The establishnent of m ninmum standards of
construction, |ocation, storage capacity and operation of
facilities intended to be used for storage of aninal
manur e.

(vi) The establishment of conditions under which
anmendnents to nutrient nmanagenent plans are required to
be made after initial devel opnent or filing.

(vii) The establishnent of special criteria which
may be utilized for manure handling in energency
situations where there is an outbreak of a contagi ous
di sease.

(viii) The establishnment of conditions under which
changes due to unforeseen circunstances render the plan
amendnent process set forth in section 506(e)

i npracticable. Wiere such conditions exist, the owner or
operator of an agricultural operation shall followthe
procedures set forth in section 506(f).

(1.1) Wthin two years following the effective date of

20050H1646B2303 - 24 -



1 this section, and periodically thereafter, to promul gate

2 regul ations, in consultation with the departnent, the

3 Depart ment of Environnental Protection and the board,

4 establishing practices, technol ogi es, standards, strategies
5 and ot her requirenments for odor managenent plans devel oped
6 in accordance with section 509 (relating to odor nanagenent
7 pl ans). The conmm ssion shall consider the following in

8 pronul gati ng the regul ati ons under this paragraph:

9 (i) Site-specific factors such as proximty to

10 adj oi ning | andowners, |and use of the surroundi ng area,
11 type of structures proposed, species of aninmals, |ocal
12 t opography and direction of the prevailing w nds.

13 (i1i) Reasonably avail abl e technol ogy, practices,

14 standards and strategies to nmanage odor i npacts,

15 consi dering both the practical and economc feasibility
16 of installation and operation and the potential inpacts
17 fromthe facilities. Only those technol ogi es, practi ces,
18 standards and strategies that are necessary to address
19 the off-site inpacts of odors associated with these new
20 facilities will be required to be included in the odor
21 managenent pl ans.
22 (2) Prior to the adoption of regul ati ons under paragraph
23 (1.1), to establish interimguidelines for the operations
24 identified in section 509.
25 (3) To continually evaluate energing practices, nethods
26 and technology for utilization as best managenent practices
27 and to so identify the practices, where appropriate, pursuant
28 to paragraph (1) (iii).
29 (4) Beginning Cctober 1, 2002, to evaluate the criteria
30 for concentrated ani mal operations in this Conmonweal th and
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1 to make appropriate changes in those criteria by regulation.
2 Any such regul atory change related to concentrated ani nal

3 operations shall require a two-thirds nmajority vote of the

4 commi ssi on.

5 (5) Prior to the adoption of regul ati ons under paragraph
6 (1), to recomrend, in consultation with the Departnent of

7 Environnental Protection, the departnent and the board,

8 interimcriteria for the sole purpose of facilitating the

9 initial devel opment of the nutrient managenent certification
10 program establ i shed by this chapter.

11 (6) Before July 19, 1995, to develop and inplenent, in
12 cooperation with the departnent, the board, the Cooperative
13 Ext ensi on Service and conservation districts, a programto

14 provi de education and technical assistance to the

15 agricultural comunity and, to the extent funds are

16 avai l abl e, to provide financial assistance to existing

17 agricultural operations for inplenmentation of proper nethods,
18 practices, facilities and techniques for the utilization and
19 managenent of nutrients on the farmto prevent the pollution
20 of groundwat er and surface water.
21 (7) To consult with the board as provided in section 510
22 (relating to Nutrient Managenent Advi sory Board).
23 (8) To issue orders and take actions as are necessary to
24 adm ni ster and enforce this chapter.
25 (9) To delegate adm nistration or enforcenent authority,
26 or both, under this chapter to county conservation districts
27 t hat have an adequate program and sufficient resources to
28 accept and inplenent this del egation.
29 8§ 505. Powers and duties of Departnent of Environnental
30 Protection.
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1 The Departnent of Environmental Protection shall have the

2 followi ng powers and duti es:

3 (1) Before July 19, 1994, to nmake an assessnent of and
4 report to the Environnmental Quality Board and the General

5 Assenbly on the extent to which mal functioning on-lot sewage
6 systens contribute to the pollution of waters of this

7 Commonweal th and to identify what regulatory or |egislative
8 initiatives, if any, the Departnent of Environnental

9 Protection deens necessary to abate that pollution.

10 (2) Before July 19, 1994, to nmake an assessnent of and
11 report to the Environnmental Quality Board and the General

12 Assenbly on the extent to which inproper water well

13 construction contributes to groundwater pollution due to the
14 intrusion of nutrients fromthe surface and to identify what
15 regul atory or legislative initiatives, if any, the Departnent
16 of Environnental Protection deens necessary to abate that

17 pol | uti on.

18 (3) Before July 19, 1995, to nmake an assessnent of and
19 report to the Environnmental Quality Board and the General
20 Assenbly on the extent to which the application of chem cal
21 fertilizers and other plant nutrients for nonagricul tural
22 pur poses contributes to the pollution of the waters of this
23 Commonweal th and to identify what regulatory or |legislative
24 initiatives, if any, the Departnent of Environnental
25 Protection deens necessary to abate that pollution.
26 (4) Before July 19, 1995, to nmake an assessnent of and
27 report to the Environnmental Quality Board and the General
28 Assenbly on the extent to which nutrients from storm water
29 runoff contribute to the pollution of waters of this
30 Commonweal th and to identify what regulatory or |legislative

20050H1646B2303 - 27 -



1 initiatives, if any, the Departnent of Environnental

2 Protection deens necessary to abate that pollution.

3 (5) Before July 19, 1995, to nmake an assessnent of and
4 report to the Environnmental Quality Board and the General

5 Assenbly on the extent to which atnospheric deposition of

6 nutrients contribute to the pollution of the waters of this
7 Commonweal th and to identify what regulatory or |egislative
8 initiatives, if any, the Departnent of Environnental

9 Protection deens necessary to abate that pollution.

10 (6) To include in the assessnents in paragraphs (1)

11 t hrough (5), recomendations to the General Assenbly for

12 budgetary and | egislative initiatives where program resources
13 or statutory authority is not adequate to address pollution
14 sources identified in those assessnents.

15 (7) To provide technical and adm nistrative assistance
16 to the comm ssion in carrying out its responsibilities under
17 this chapter.

18 8§ 506. Nutrient managenent pl ans.

19 (a) Concentrated ani mal operations.--Concentrated ani nmal

20 operations are those agricultural operations where the ani nal

21 density exceeds two AEU s per acre on an annual i zed basi s.

22 Beginning Cctober 1, 2002, the comm ssion, in consultation with
23 the departnent, the board, the Departnent of Environnental

24 Protection and the Cooperative Extension Service shall review
25 the criteria used to identify concentrated ani mal operations and
26 make appropriate changes to the definition of concentrated

27 aninmal operations by regul ation.

28 (b) Devel oprment of nutrient managenent plans.--The operator
29 of any concentrated ani nal operation shall devel op and i npl enment
30 a nutrient managenent plan consistent with the requirenents of
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this section.

(c) Certification of plans.--Al plans and plan amendnents
shall be devel oped by nutrient managenent specialists who shal
certify that the plans are in accordance with the requirenents
of this chapter and the regul ations promnul gated under this
chapter.

(d) Review procedure.--Nutrient managenent plans required by
this section shall be submtted for review in accordance with
the foll ow ng schedul e:

(1) For a concentrated animal operation in existence on
Cctober 1, 1997, by QOctober 1, 1998.

(2) For a concentrated ani mal operation which cones into
exi stence after Cctober 1, 1997, by the l|ater of:

(1) January 1, 1998; or
(ii) comencenent of operations.

(3) For an agricultural operation which, because of
expansion, neets the criteria for a concentrated ani nal
operation, within three nonths after the date of expansion.
(e) Plan review and approval.--Plans or plan anmendnents

required under this chapter shall be submtted to |ocal
conservation districts for review and approval or alternatively
to the commi ssion for agricultural operations |located in
counties not delegated administrative authority under section
504 (relating to powers and duties of comm ssion). Any person
perform ng the plan review nust be certified in accordance with
section 508 (relating to nutrient managenent certification
program and odor managenent certification progranm). Wthin 90
days of receipt of a nutrient managenent plan or plan amendnent,
the revi ew ng agency shall either approve, nodify or disapprove

the plan or plan amendnent. Approvals shall only be granted for
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those plans or plan anendnments which satisfy the requirenents of
this chapter and the regul ati ons promul gated under this chapter.
Notice of determ nation to approve, nodify or disapprove a plan
or plan amendnment shall be provided in witing to the person
submtting same. Notice of a determination to nodify or

di sapprove shall include an explanation specifically stating the
reasons for nodification or disapproval. If a plan or plan
amendnent is di sapproved, the person submitting a plan or plan
anmendnent for the first time shall have 90 days after receipt of
notice of disapproval to resubmt a revised plan or plan
anmendnent. An agricultural operation that submits a conplete
pl an or plan anendnent is authorized to inplenent the sane if
the review ng agency fails to act within 90 days of submttal.
Where the review ng agency fails to so act and the plan or plan
amendnent is resubmtted and the review ng agency again fails to
act within 90 days of resubnmittal, it shall be deenmed approved.

(f) Amendnents due to unforeseen circunstances. --Anendnent s
to plans or to inplenentation of plans made after initial
devel opnent or filing which satisfy the criteria established
under section 504(1)(vii) shall be certified by a nutrient
managenent specialist prior to inplenentation and subnmitted to
the district within 30 days of inplenentation.

(g) Inplenmentation.--A person required to develop a nutrient
managenent plan pursuant to subsection (b) shall fully inplenent
such plan within three years of the date such plan is approved,
or is deemed approved, or for which inplenentation is otherw se
aut hori zed pursuant to subsection (e), unless extended for cause
shown or by a plan anmendnent. The three-year inplenentation
schedul e shall be extended an additional two years for

i ndi vi dual substantial capital inprovenents required under an
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approved plan for an operation required to submt a plan under
subsection (d)(1) if:

(1) the owner or operator denonstrates that the cost of
all or part of the individual inprovenents for which the
extension is applicable cannot be financed through avail abl e
f undi ng nechani sns; and

(2) a sumof $2,000,000 or nore has not been
appropriated for grants and loans to the Nutrient Managenent
Fund created under section 512 (relating to Nutrient
Managenent Fund), above and beyond any Chesapeake Bay
nonpoi nt source pol |l uti on abat enent noneys that may be
appropriated to the fund, before October 1, 1998.

(h) Voluntary plans.--Any agricultural operation which is
not a concentrated ani mal operation may voluntarily develop a
nutri ent nmanagenent plan and have it reviewed pursuant to this
section. To the extent possible, the comm ssion, the Cooperative
Ext ensi on Service, the departnent, the Departnent of
Envi ronnental Protection and conservation districts shall assi st
and pronote the devel opnent of voluntary plans.

(1) Financial assistance.--Any agricultural operation
recei ving financial assistance under the Chesapeake Bay Nonpoi nt
Source Pol |l uti on Abatenment Program or otherw se receiving
financi al assistance under this chapter for the devel opnment of a
nutri ent nmanagenment plan shall agree to devel op and inplenent a
nutri ent managenent plan as a condition for receiving this
financi al assistance.

(j) Conpliance plans.--Any agricultural operation found to
be in violation of the act of June 22, 1937 (P.L.1987, No.394),
known as The Clean Streans Law, may be required to submt a

nutri ent managenent plan within three nonths of notification
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t hereof and inplenent the plan in order to prevent or abate such
pol | uti on.

(k) Transferability of plans.--A plan approved under this
section shall be transferable to a subsequent owner of an
agricultural operation upon notification thereof to the
district, unless the transfer results in operational changes
requiring plan nodification pursuant to the criteria established
under section 504(1)(vi).

(1) Construction of section.--The density criteria for
concentrated ani nal operations as identified in subsection (a)
or as it may be subsequently nodified by the conm ssion shal
only be utilized to identify those agricultural operations for
whi ch the planning requirenents of this section shall apply and
shall not be construed to prohibit the devel opnent or expansion
of agricultural operations neeting or exceeding such criteria.

8§ 507. Manure application setbacks and buffers.

(a) GCeneral rule.--Unless the conm ssion establishes a
stricter requirement by regul ati on, no concentrated ani nmal
operation, or other agricultural operation receiving manure from
a concentrated animal operation directly or indirectly through a
broker or other person, may nmechanically |and apply manure
within 100 feet of surface water, unless a vegetated buffer no
|l ess than 35 feet in width and neeting standards established by
the Natural Resources Conservation Service is used to prevent
manure runoff into the surface water.

(b) Definition.--As used in this section, the term"surface
water” means a perennial or intermttent streamwth a defined
bed and bank, a | ake or a pond.

8§ 508. Nutrient managenent certification program and odor

managenent certification program
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(a) Requirenent.--The departnent shall establish, in
consultation with the commi ssion, a nutrient nmanagenent
certification programfor the purpose of certifying individuals
who have denonstrated the conpetency necessary to devel op
nutri ent managenent plans and an odor nmanagenent certification
program for the purpose of certifying individuals who have
denonstrated the conpetency necessary to devel op odor nanagenent
pl ans. The departnment or its designee shall devel op such witten
testing procedures, educational requirenents and exam nations as
it deens appropriate to carry out its responsibilities under
this section. The departnment shall by regulation establish such
fees and ternms and conditions of certification as it deens
appropriate. The departnent shall establish individual,
commercial and public certification categories, including a
certification category for farnmers to devel op and certify
nutri ent managenment plans and odor managenent plans for their
own agricul tural operations.

(b) Interimnutrient nmanagenent certification program --
Until the departnment devel ops and inplenents a nutrient
managenent certification program persons having the follow ng
qualifications shall, upon request, receive interim
certification fromthe departnent.

(1) the person has at |east two years' experience in the
devel opnent of nutrient managenent pl ans;

(2) the person is approved to devel op nutrient
managenent pl ans approved under the Chesapeake Bay Nonpoi nt
Source Pol lution Abatenment Program the United States
Departnment of Agriculture's Water Quality | nprovenent
Projects Program or other prograns requiring subn ssion and

approval of a nutrient managenent plan, including sludge
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di sposal under the act of July 7, 1980 (P.L.380, No.97),
known as the Solid Waste Managenent Act; or

(3) the person is a farmer who has been provi ded
trai ning and assi stance in devel oping and i npl enenti ng
nutri ent nmanagenent pl ans.

(c) Nutrient managenent specialist.--A person shall not

certify a nutrient managenent plan or plan amendnment unl ess that

person has first satisfied the requirenents of this section.

(d) Odor managenent specialist.--A person shall not certify

an odor managenent plan or plan amendnent unl ess that person has
first satisfied the applicable requirements of this section.

8§ 509. (dor managenent plans.

(a) Requirenent.--
(1) The follow ng operations shall devel op and i npl enent
an odor managenent plan as described in this chapter:
(1) Existing concentrated ani mal operations and
exi sting concentrated ani nal feedi ng operations, when
doi ng any of the follow ng:

(A) Erecting or constructing a new ani nal
housing facility or a new manure nanagenent facility.
The odor managenent plan required by this paragraph
shall be devel oped and i nplenented only with respect
to the new facility.

(B) Erecting or constructing an expansi on of an
ani mal housing facility or a manure nanagenent
facility. The odor managenent plan required by this
par agr aph shall be devel oped and i npl enented only
with respect to the newly erected or newy
constructed portion of the facility.

(i1i) Existing agricultural operations which, because
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of an increase, resulting from expansion or construction,
in the nunber of aninmals maintained at the operation,
wi |l becone regulated as either a concentrated ani nal
operation or a concentrated ani mal feeding operation. The
odor managenent plan required by this paragraph shall be
devel oped and i nplenmented only with respect to the newy
expanded or newly constructed portion of the operation.
(ii1) New agricultural operations which will be
regul ated as either a concentrated ani mal operation or a
concentrated ani nal feedi ng operation.
(2) The operations described in paragraph (1)(i) and

(i1i) shall obtain approval of their odor managenent pl an

prior to the earlier of erection or construction of new or

expanded ani mal housing facilities or the construction of new
or expanded manure managenent facilities.

(b) Certification of plans.-- Al odor managenent plans and
pl an anmendnents shall be devel oped by odor managenent
speci alists who shall certify that the plans are in accordance
with the requirenments of the odor managenent regul ations
pronmul gated under this chapter.

(c) Reviewing entities.--Qdor nanagenment plans or plan
amendnents required by this section shall be submitted to the
conmmi ssion for review and approval or, at the commission's
di scretion, to the appropriate | ocal conservation district for
revi ew and approval .

(d) Plan review and approval .--Any person performng the
plan review nmust be certified in accordance with section 508
(relating to nutrient nmanagenent certification program and odor
managenent certification progranm). Wthin 90 days of receipt of

an odor managenent plan or plan amendnent, the review ng agency
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shal | approve or disapprove the plan or plan anmendnent.
Approval s shall only be granted for those plans or plan
anmendnents which satisfy the requirenents of the regul ations
pronmul gated under this chapter. Notice of determ nation to
approve or disapprove a plan or plan anendnment shall be provided
in witing to the person submtting sane. Notice of a

determi nation to di sapprove shall include an explanation
specifically stating the reasons for disapproval. If a plan or

pl an amendnment i s di sapproved, the person submtting a plan or

pl an amendnent for the first tine shall have 90 days after
recei pt of notice of disapproval to resubmt a revised plan or

pl an amendnment. An existing or proposed concentrated ani nmal
operation or concentrated ani nal feeding operation that submts
a conplete plan or plan anendnent is authorized to inplenent the
same if the reviewi ng agency fails to act within 90 days of
subm tt al

(e) Inplenmentation.--A person required to have an odor
managenent plan under this section shall fully inplenment the
plan prior to comrenci ng use of the new animal housing facility
or animal manure facility.

(f) Voluntary plans.-- Any agricultural operation which is
not required to conply with subsection (a) may voluntarily
devel op an odor nanagenent plan and have it reviewed pursuant to
this section. To the extent possible, the comm ssion, the
Cooperative Extension Service, the departnment, the Departnent of
Envi ronnental Protection and conservation districts shall assi st
and pronote the devel opnent of voluntary plans.

(g) Transferability of plans.--A plan approved under this
section shall be transferable to a subsequent owner of an

agricultural operation upon notification thereof to the
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district, unless the transfer results in operational changes
requiring plan nodification pursuant to the criteria established
in this section.

(h) Effectiveness of the section.--The requirenents of this
section shall beconme nandatory 90 days followi ng the effective
date of the regul ations pronul gated under section 504(1.1)
(relating to powers and duties of comm ssion).

8§ 510. Nutrient Managenent Advi sory Board.

(a) Creation.--There is created the Nutrient Managenent
Advi sory Board. The board shall consist of 16 nenbers appointed
by the chairman of the comm ssion and approved by a two-thirds
vote of the commi ssion. The nenbers so appoi nted shall consi st
of five active comercial farmowners or operators representing
the livestock, swi ne, neat poultry, egg poultry and dairy
i ndustry nom nated by Statew de general farm organizations, one
veterinary nutrition specialist, one representative fromthe
feed industry, one representative fromthe fertilizer industry,
one representative of comercial agricultural |enders, one
representative of |ocal governnment, one representative of
acadenmi a who shall be an agronom st or plant scientist faculty
menber of the school of agriculture of a Pennsylvania college or
university, one representative of academ a who shall be an
ani mal science faculty nenber with an expertise in odor
managenent fromthe school of agriculture of a college or
university within this Comonweal th, one hydrol ogi st, two
citizen representatives who are not farnmers and one
envi ronnmental representative, all of whom shall have sufficient
know edge, experience or famliarity with agronom c practices,
nutri ent nmanagenment practices or odor nanagenent practices and

all of whom shall be residents of this Comopnweal t h
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(b) Conpensation.--Board nmenbers shall not receive a salary
but shall be reinbursed for all reasonabl e and necessary
expenses incurred in the performance of their duties.

(c) Meetings.--A nmgjority of the board shall constitute a
guorum AlIl actions of the board shall be by a najority vote.
The board shall mneet upon the call of the comm ssion, but not
| ess than sem annually, to carry out its duties under this
chapter. The board shall annually select a chairman and such
other officers as it deens appropriate.

(d) Duties.--The board shall review and corment on al
conmmi ssi on proposed regul ations, the interimguidelines under
section 504(2) (relating to powers and duties of comm ssion) and
the interimcriteria under section 504(5) devel oped to inplenent
the provisions of this chapter. The comm ssion shall have no
power to pronul gate regulations, interimaguidelines or interim
criteria under this chapter until receipt of witten comments on
t he proposed regul ati ons, guidelines or criteria fromthe board
or until 60 days have expired fromthe date when the
regul ations, guidelines or criteria were subnmtted by the
comm ssion to the board for its coments. Existing regulations,
guidelines and criteria shall continue until nodified,
superseded or repeal ed by the conm ssion.

(e) Term--The termof office for each board nmenber shall be
three years except that the conm ssion shall stagger the initial
ternms of the charter nmenbers such that five shall serve for one
year, five shall serve for two years and six shall serve for
three years. Board nenbers may be appointed to successive terns
at the discretion of the conm ssion, provided that no nenber may
serve nore than two three-year terns.

8§ 511. Fi nanci al assi st ance.
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(a) Loans, grants, etc.--The comm ssion shall, to the extent
funds are avail abl e, provide financial assistance in the form of
| oans, | oan guarantees and grants for the inplenentation of
nutri ent managenment plans and of odor nmanagenent plans for
exi sting agricultural operations.

(b) Criteria for eligibility.--In review ng applications for
financial assistance, the conmm ssion shall consider the
fol | ow ng:

(1) Wether the project will inprove the health, safety
or environnent of the people of this Commonweal t h and

ot herwi se satisfy the purposes of this chapter.

(2) The cost-effectiveness of the proposed practices in
conparison with other alternatives.

(3) The applicant's ability to operate or maintain the
practices in a proper nanner.

(c) Issuance and termns.--Subject to this section, the
commi ssion shall issue |oans and set terns applicable thereto in
any manner it deens appropriate. The comm ssion may consi der
such factors as it deens relevant, including current market
interest rates, the financial ability of the applicant to repay
and the necessity to maintain the funds created hereunder in a
financially sound manner. Loans nay be based on the ability to
repay fromfuture revenue to be derived fromthe applicant's
agricultural operation, by a nortgage or other security
interest, or by any other fiscal manner which the comm ssion
deens appropriate. The board shall have the power to defer
principal on loans for up to 12 nonths. The mininmumrate of
interest to be paid on any | oan made pursuant to this section
shal | be 1%

(d) Gants.--Gants shall be nmade avail able as foll ows:
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(1) Were funds have been nade avail able to the
conmmi ssion, subject to any conditions that may have
acconpani ed the recei pt of such funds.

(2) Were the commssion, in its sole discretion,
determ nes that the financial condition of the recipient is
such that repaynent of a loan is unlikely and that the
recipient will be financially distressed by the
i npl enentation of practices w thout a grant.

(e) Gants and | oans.--The commi ssion shall, where it deens
it appropriate and to the extent financial circunstances permt,
m x grant funds with |oan funds.

§ 512. Nutrient Managenent Fund.

(a) Establishnment of fund.--There is established a special
nonl apsing fund in the State Treasury to be known as the
Nut ri ent Managenent Fund. All fees, fines, judgnents and
interest collected by the comm ssion under this chapter shall be
paid into the fund. Al noney placed in the fund and the
interest it accrues are hereby appropriated to the conm ssion on
a continuing basis for any activities necessary to neet the
requi renents of this chapter

(b) Supplenents to fund.--The Nutrient Managenent Fund may
be suppl enented by noneys received fromthe foll ow ng sources:

(1) State funds appropriated to the conmm ssion.

(2) Federal funds appropriated to the conmm ssion.

(3) Proceeds fromthe sale of any bonds made avail abl e
to the comm ssion

(4) Repaynent of |oan principal.

(5) Paynment on interest |oans nade by the comm ssion.

(6) Gfts and other contributions from public and

private sources.

20050H1646B2303 - 40 -



(c) Fund adm nistration.--The conm ssion shall have
authority to adopt procedures for the use of noneys in the fund,
i ncluding the creation of accounts within the fund for the
pur poses of adm nistering the | oan and grant prograns authorized
by this chapter.

(d) Status of fund.--The Nutrient Managenent Fund shall not
be subject to 42 Pa.C.S. Ch. 37 Subch. C (relating to judicial
conmput er systen).

(e) Deposit and use of funds.--No adm nistrative action
shall prevent the deposit of noneys into the fund in the fiscal
year in which they are received. The funds shall only be used
for the purposes authorized by this chapter and shall not be
transferred or diverted to any ot her purpose by adm nistrative
action.

§ 513. Unlawful conduct.

It shall be unlawful to fail to conply with or to cause or
assist in the violation of any order or any of the provisions of
this chapter or the rules and regul ati ons adopted under this
chapter or to fail to conply with a nutrient nmanagenent plan or
an odor managenent pl an.

8§ 514. Civil penalties and renedies.

(a) Cuvil penalty.--In addition to proceedi ng under any
ot her renedy available at law or in equity for a violation of a
provision of this chapter or a rule or regul ati on adopted, order
i ssued or odor managenent plan or nutrient managenent plan
approved under this chapter, the conmm ssion nmay assess a civil
penalty of not nore than $500 for the first day of each offense
and $100 for each additional day of continuing violation. The
factors for consideration in determ ning the amount of the

penalty are:
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(1) The gravity of the violation.

(2) The potential harmto the public.

(3) The potential effect on the environnent.

(4) The willfulness of the violation.

(5) Previous violations.

(6) The econom c benefit to the violator for failing to

conply with this chapter
Whenever the conmission finds that a violation did not cause
harmto human health or an adverse effect on the environnent,
the comm ssion may issue a warning in lieu of assessing a
penalty where the owner or operator, upon notice, takes
i medi ate action to resolve the violation and cone into
conpliance. If the comm ssion finds the nutrient pollution or
t he danger of nutrient pollution or the negative inpacts from
odor associated with new or expanded facilities results from
conditions, activities or practices which are being or have been
i npl enented in accordance with a nutrient nmanagenment plan or
odor nmanagenent plan devel oped and approved pursuant to and
consistent with this chapter and the regul ati ons devel oped under
this chapter and which is being or has been fully inplenented
and mai ntai ned, the owner or operator of the agricultural
operation shall be exenpt fromthe inposition of penalties under
this chapter
(b) Collection.--In cases of inability to collect the civil

penalty or failure of any person to pay all or a portion of the
penalty, the comm ssion may refer the matter to the O fice of
General Counsel or the Ofice of Attorney General which shal
institute an action in the appropriate court to recover the
penalty. Any penalty assessed shall act as a lien on the

property of the person agai nst whomthe penalty has been
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assessed.

(c) GCuvil remedies.--1n addition to any other renedies
provided for in this chapter, any violation of this chapter, the
rul es and regul ati ons pronul gated under this chapter or any
order or nutrient managenent plan or odor nmanagenent plan
approved under this chapter shall be abatable in the manner
provi ded by law or equity for the abatenment of public nuisances.
In addition, in order to restrain or prevent any violation of
this chapter or the rules and regul ati ons pronul gated under this
chapter or any order or nutrient managenent plan or odor
managenent plan approved under this chapter, suits may be
instituted in equity or at law in the nane of the Commonweal th
upon relation of the Attorney Ceneral, the CGeneral Counsel, the
district attorney of any county, the solicitor of any
muni ci pality affected or the solicitor of any conservation
district, provided that the General Counsel, district attorney
or solicitor shall first serve notice upon the Attorney Genera
of the intention to so proceed. These proceedi ngs may be
prosecuted in the Conmonweal th Court or in the court of common
pl eas of the county where the activity has taken place, the
condition exists or the public is affected, and, to that end,
jurisdiction is hereby conferred in law and equity upon these
courts. Except in cases of energency where, in the opinion of
the court, the exigencies of the case require inmediate
abat enent of the nuisance, the court may, in its decree, fix a
reasonabl e time during which the person responsible for the
nui sance nmay make provision for the abatenment of sane.

(d) Equitable relief.--1n cases where the circunstances
require it or the public health is endangered, a nandatory

prelimnary injunction, special injunction or tenporary
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restrai ning order nay be issued upon the terns prescribed by the
court, provided that notice of the application has been given to
t he defendant in accordance with the rules of equity practice.
In any such proceeding the Attorney Ceneral, the Ceneral

Counsel, the district attorney or the solicitor of any
muni ci pality or conservation district shall not be required to
gi ve bond. In any such proceeding, the court shall issue a

prohi bitory or mandatory prelimnary injunction if it finds that
t he defendant is engaging in unlawful conduct as defined by this
chapter or is engaged in conduct which is causing i nmedi ate and
irreparable harmto the public. In addition to an injunction,
the court in such equity proceeding nay assess civil penalties
in accordance with this section.

§ 515. Limtation of liability.

If a person is fully and properly inplenmenting a nutrient
managenent plan or an odor nanagenent plan approved by the |ocal
conservation district or the comm ssion and mai ntai ned under
this chapter for an agricultural operation, the inplenmentation
shall be given appropriate consideration as a mtigating factor
in any civil action for penalties or damages all eged to have
been caused by the managenent or utilization of nutrients or the
abat enent of odor inpacts pursuant to the inplenentation.

8§ 516. Enforcenent authority; enforcement orders.

(a) Right of access.--A duly authorized agent of the
conmi ssion or a conservation district shall have authority to
enter any agricultural operation at reasonable tines to conduct
such investigations and to take such actions as are necessary to
enforce the provisions of this chapter or any order, rule or
regul ati on i ssued hereunder.

(b) Duty to grant access.--Any person owni ng or operating an
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agricultural operation shall grant access to any duly authorized
agent of the comm ssion or a conservation district pursuant to
subsection (a) and shall not hinder, obstruct, prevent or
interfere with such agents in the performance of their duties,
provi ded, however, that agents shall perform such reasonable
nmeasures and actions as directed by the owner or operator of an
agricultural operation as will reasonably and substantially
prevent the spread or outbreak of contagi ous diseases.

(c) Oders.--The conmi ssion or any conservation district
del egated enforcenment authority may issue such orders as are
necessary to aid in the enforcenent of the provisions of this
chapter. Any order issued under this section shall take effect
upon notice unless the order specifies otherw se. An appeal of
the order to the Environnmental Hearing Board shall not act as a
super sedeas, provided that upon application for and cause shown,
the Hearing Board may issue such a supersedeas under the rules
establ i shed by the Hearing Board.

§ 517. Appeal abl e acti ons.

Any person aggrieved by an order or other adm nistrative
action of the conm ssion issued pursuant to this chapter shal
have the right, within 30 days fromactual or constructive
notice of the action, to appeal the action to the Environnental
Heari ng Board.

§ 518. Powers reserved under existing |aws.

Not hing in this chapter shall Iimt in any way whatever the
powers conferred upon the comm ssion, the departnment, the
Depart ment of Environnmental Protection, or a conservation
district under laws other than this chapter, including, but not
l[imted to, the act of June 22, 1937 (P.L.1987, No.394), known
as The Clean Streans Law, and the act of July 7, 1980 (P.L. 380,
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No. 97), known as the Solid Waste Managenment Act, and conmon | aw.
Al'l such powers are preserved and may be freely exercised. A
court exercising general equitable jurisdiction shall not be
deprived of such jurisdiction even though a nui sance or
condition detrinmental to health is subject to regulation or

ot her action by the board under this chapter.

8§ 519. Preenption of |ocal ordinances.

(a) GCeneral.--This chapter and its provisions are of
St at ewi de concern and occupy the whole field of regulation
regardi ng nutrient managenent and odor managenent, to the
exclusion of all local regul ations.

(b) Nutrient managenent.--No ordi nance or regul ation of any
political subdivision or hone rule nmunicipality may prohibit or
in any way regul ate practices related to the storage, handling
or |and application of animal manure or nutrients or to the
construction, |location or operation of facilities used for
storage of animal manure or nutrients or practices otherw se
regul ated by this chapter if the nunicipal ordinance or
regulation is in conflict with this chapter and the regul ati ons
or guidelines promnul gated under it.

(c) Odor managenent.--No ordi nance or regulation of a
political subdivision or hone rule municipality may regul ate the
managenent of odors generated from ani mal housi ng or manure
managenent facilities regulated by this chapter if the municipal
ordi nance or regulation is in conflict with this chapter and the
regul ati ons or guidelines pronul gated under it.

(d) Stricter requirenents.--Nothing in this chapter shal
prevent a political subdivision or home rule municipality from
adopti ng and enforcing ordi nances or regul ati ons which are

consistent wth and no nore stringent than the requirenents of
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this chapter and the regul ati ons or guidelines pronul gated under
this chapter. No penalty shall be assessed under any such | ocal

ordi nance or regulation under this subsection for any violation
for which a penalty has been assessed under this chapter.

§ 520. Repeals.

Al'l acts and parts of acts are repeal ed insofar as they are
i nconsistent with this chapter.

§ 521. (O her statutes not affected.

This chapter shall not be construed as nodifying, rescinding
or superseding any other statute, or as regulating biosolids,
and shall be read in pari materia with other statutes. Nothing
in this chapter shall [imt in any way whatever the powers
conferred upon the departnent, the Departnent of Environnental
Protection and the State Conservati on Conm ssion under statutes
other than this chapter. Al such powers are preserved and may
be freely exercised.

§ 522. Regul ati ons.

The Departnent of Environmental Protection is authorized to
adopt such regulations as it deens necessary to its
adm ni stration and enforcenment of this chapter. This includes
the authority to establish, by regulation, such fees as are
reasonably necessary to fund the inplenentation and enforcenent
of this chapter.

Section 2. (a) Except as set forth in subsection (b), the
provisions of this act are severable. If any provision of this
act or its application to any person or circunstance is held
invalid, the invalidity shall not affect other provisions or
applications of this act which can be given effect wthout the
invalid provision or application.

(b) If any provision of the addition of 3 Pa.C.S. Ch. 3
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the application of such a provision to any person or

circunstance is held invalid, the follow ng provisions are void:

(1) The addition of 3 Pa.C. S. Ch. 5.

(2) Section 3 of this act.

Section 3. The act of May 20, 1993 (P.L.12, No.6), known as
the Nutrient Managenent Act, is repeal ed.

Section 4. The addition of 3 Pa.C.S. Ch. 5 is a continuation
of the act of May 20, 1993 (P.L.12, No.6), known as the Nutrient
Managenent Act. The foll owi ng apply:

(1) Except as otherwise provided in 3 Pa.C.S. Ch. 5, al
activities initiated under the Nutrient Managenent Act shal
continue and remain in full force and effect and may be
conpl eted under 3 Pa.C.S. Ch. 5. Orders, regulations, rules
and deci si ons whi ch were nade under the Nutrient Managenent
Act and which are in effect on the effective date of section
3 of this act shall remain in full force and effect until
revoked, vacated or nodified under 3 Pa.C.S. Ch. 5. Contracts
and obligations entered into under the Nutrient Managenent
Act are not affected nor inpaired by the repeal of the
Nut ri ent Managenent Act.

(2) Except as set forth in paragraph (3), any difference
in language between 3 Pa.C.S. Ch. 5 and the Nutrient
Managenent Act is intended only to conformto the style of
t he Pennsyl vani a Consolidated Statutes and is not intended to
change or affect the legislative intent, judicial
construction or adm nistration and inplenentation of the
Nut ri ent Managenent Act.

(3) Paragraph (2) does not apply to the addition of any
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of the followi ng provisions of 3 Pa.C. S.:
(1) Section 501.
(ii) Section 502(5).

(tii) The definitions of "animal housing facility,

"concentrated ani mal feeding operation,” "manure
managenent facility" and "odor nanagenent plan" in
section 503.

(iv) Section 504(1.1) and (2).
(v) Section 506.

(vi) Section 507.

(vii) Section 508.

(viii) Section 509.

(ix) Section 510(a), (d) and (e).
(x) Section 511(a).

(xi) Section 513.

(xii) Section 514(a), (c) and (d).
(xiii) Section 515.

(xiv) Section 519.

(xv) Section 521.

(xvi) Section 522.

(4) The addition of 3 Pa.C.S. Ch. 5 does not affect the
terms of office of the nmenbers of the Nutrient Managenent
Advi sory Board in office on the effective date of this
par agr aph.

Section 5. This act shall take effect as foll ows:

(1) The addition of 3 Pa.C.S. 8 507 shall take effect in
180 days.

(2) The addition of 3 Pa.C.S. 8 519(c) shall take effect
on the earlier of:

(1) the effective date of regul ati ons pronul gat ed
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under 3 Pa.C.S. § 504(1.1); or

(ii) the publication in the Pennsylvania Bulletin of

1

2

3 interimaguidelines under 3 Pa.C. S. § 504(2).

4 (3) The remainder of this act shall take effect
5

i mredi ately.
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