PRI OR PRI NTER S NO. 1559 PRINTER S NO. 3324

THE GENERAL ASSEMBLY OF PENNSYLVANIA

HOUSE BILL
No. 1311 %%

| NTRODUCED BY PI CKETT, BAKER, BALDW N, J. EVANS, GOOD, ARGALL,
BOYD, CALTAG RONE, CAPPELLI, CAUSER, CLYMER, CRAHALLA, CRUZ,
DALLY, DENLINGER, D G ROLAMO, FABRI ZI O FLEAGLE, GCEI ST,
G NGRI CH, GRELL, HENNESSEY, HERMAN, HERSHEY, HI CKERNELL
W KELLER, KILLION, MAJOR MARKOSEK, MARSI CO M LHATTAN,
O BRI EN, PYLE, RAPP, RUBLEY, SCAVELLO, R STEVENSON
E. Z. TAYLOR, TRUE, TURZAI, WATSON, VHEATLEY, WLT,
YOUNGBLOOD, BROWNE AND HARPER, APRIL 11, 2005

AS AVENDED ON THI RD CONSI DERATI ON, HOUSE OF REPRESENTATI VES,
DECEMBER 14, 2005
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AN ACT

Amendi ng the act of April 14, 1972 (P.L.233, No.64), entitled
"An act relating to the manufacture, sale and possessi on of
controll ed substances, other drugs, devices and cosnetics;
conferring powers on the courts and the secretary and
Department of Health, and a newy created Pennsyl vani a Drug,
Devi ce and Cosnetic Board; establishing schedul es of
controll ed substances; providing penalties; requiring
regi stration of persons engaged in the drug trade and for the
revocati on or suspension of certain |licenses and
regi strations; and repealing an act," further providing for
prohi bited acts and penalties AND FOR EFFECT ON LOCAL
ORDI NANCES.

The General Assenbly of the Conmonweal th of Pennsyl vani a
her eby enacts as foll ows:

Section 1. Section 13(c) of the act of April 14, 1972
(P.L.233, No.64), known as The Controll ed Substance, Drug,
Devi ce and Cosnetic Act, anended Decenber 14, 1984 (P.L.988,
No. 200), is anended and, subsection (a) is anended by adding
cl auses AND THE SECTI ON | S AMENDED BY ADDI NG A SUBSECTI ON to
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read:

Section 13. Prohibited Acts; Penalties.--(a) The follow ng
acts and the causing thereof within the Cormonweal th are hereby
pr ohi bi t ed:

* * %

(39) The sale at retail of any product contai ni ng ephedri ne,

pseudoephedri ne, phenyl propanol am ne, or any of their salts,

optical isoners or salts of optical isoners as the sole active

i ngredi ent unl ess one of the foll owi ng appli es:

(i) The product is offered for sale behind a counter where

the public is not permtted.

(ii) The product is offered for sale using any type of

antitheft device system including, but not limted to, an

electronic antitheft device systemthat utilizes a product tag

and detection al armwhi ch prevents the theft of the product.

(40) The delivery, in any single over-the-counter retai

sale, of nmore than three packages, or any nunber of packages

that contain a conbined total of npbre than nine grans of any

pr oduct contai ni ng ephedri ne, pseudoephedri ne,

phenyl pr opanol am ne, or any of their salts, optical isoners or

salts of optical isoners as the sole active ingredient, or in

conbi nation with other active ingredients. This clause shall not

apply to any of the foll ow ng:

(i) Pediatric products | abel ed pursuant to Federal

requl ation primarily i ntended for adm nistration to children

under 12 years of age according to | abel instructions.

(ii) Any conpound, mixture, or preparation in liquid, liquid

capsule, or liquid gel capsule formif ephedrine,

pseudoephedri ne or phenyl propanolam ne is not the only active

i ngredi ent.
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(iii) Any conpound, mi xture, or preparati on which has been

deternmi ned by the secretary to be fornulated in such a way as to

effectively prevent the conversion of the active ingredient into

met hanphetanmine or its salts or optical isoners or salts of

opti cal isoners.

* * %

(c) Any person who violates the provisions of clauses (21),

(22) [and (24)], (24), (39) and (40) of subsection (a) shall be

guilty of a m sdeneanor, and shall, on conviction thereof, be
puni shed only as foll ows:

(1) Upon conviction of the first such offense, he shall be
sentenced to inprisonnent not exceeding six nonths, or to pay a
fine not exceeding ten thousand dollars ($10,000), or both.

(2) Upon conviction of the second and subsequent offense, he
shall be sentenced to inprisonnent not exceeding two years, or
to pay a fine not exceeding twenty-five thousand doll ars
($25, 000), or both.

* * %

(Q_ THE FOLLON NG APPLY:

(1) 1T IS AN AFFI RVATI VE DEFENSE FOR A RETAILER TO AN

OFFENSE UNDER SUBSECTI ON (A) (39) AND (40) THAT, PRIOR TO THE

DATE OF THE ALLEGED VIOLATION, THE RETAILER HAS COWMPLI ED W TH

ALL OF THE FOLLOW NG

(1) ADOPTED AND | MPLEMENTED A WRI TTEN PCLI CY AGAI NST SELLI NG

N ANY SINGLE OVER- THE- COUNTER RETAIL SALE OF MORE THAN THREE

PACKAGES OR ANY NUMBER OF PACKAGES THAT CONTAIN A COMBI NED TOTAL

OF MORE THAN NI NE GRAMS OF ANY PRODUCT_ CONTAI NI NG EPHEDRI NE,

PSEUDCEPHEDRI NE, PHENYLPROPANOLAM NE OR ANY OF THEIR SALTS,

OPTI CAL_| SOMERS AS THE SOLE_ACTI VE | NGREDI ENT.

(1) ADOPTED AND | MPLEMENTED A DI SCI PLI NARY POLI CY WHI CH
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| NCLUDES EMPLOYE COUNSELI NG AND PGOSSI BLE SUSPENSI ON AND

PENALTI ES UP TO AND | NCLUDI NG DI SM SSAL FOR FAILURE TO LIM T THE

DELI VERY, I N ANY SI NGLE OVER- THE- COUNTER RETAI L SALE OF PRODUCTS

CONTAI NI NG PSEUDCEPHEDRI NE, EPHEDRI NE OR PHENYLPROPANOLAM NE AS

THEIR SOLE ACTI VE | NGREDI ENT_TO NO MORE THAN NI NE GRAMS OR THREE

(11'1) I'NFORMED ALL EMPLOYES SELLI NG PRODUCTS CONTAI NI NG

PSEUDCEPHEDRI NE, EPHEDRI NE_ OR PHENYLPROPANOLAM NE AS THEIR SCLE

ACTI VE | NGREDI ENT_THROUGH AN ESTABLI SHED TRAI NI NG PROGRAM CF THE

APPL|I CABLE FEDERAL AND STATE LAWS REGARDI NG LIM TI NG THE SALE OF

SUCH PRODUCTS.

(1V) DOCUNMENTED EMPLOYE TRAI NI NG | NDI CATI NG THAT ALL

EMPLOYES SELLI NG PRODUCTS CONTAI NI NG PSEUDOEPHEDRI NE, EPHEDRI NE

AND PHENYLPROPANCLAM NE AS THEI R SOLE ACTI VE | NGREDI ENT HAVE

BEEN | NFORMED OF AND UNDERSTAND THE WWRI TTEN PCOLI CY REFERRED TO

N SUBCLAUSE (1).

(V)  TRAINED ALL EMPLOYES SELLI NG PRODUCTS CONTAI NI NG

PSEUDCEPHEDRI NE, EPHEDRI NE_ OR PHENYLPROPANOLAM NE AS THEIR SCLE

ACTI VE I NGREDIENT_TO LIM T THE NUMBER OF PACKAGES TO THREE OR TO

NO MORE THAN NI NE GRAMS OF PRODUCTS CONTAI NI NG PSEUDCEPHEDRI NE,

EPHEDRI NE_ OR PHENYLPROPANOLAM NE AS THEI R SOLE ACTI VE | NGREDI ENT

I N ANY SINGLE OVER- THE- COUNTER RETAI L SALE.

(M) CONSPI CUOUSLY POSTED A NOTI CE THAT SELLI NG MORE THAN

THREE PACKAGES OR NI NE GRAMS OF PRODUCTS CONTAI NI NG

PSEUDCEPHEDRI NE, EPHEDRI NE_ OR PHENYLPROPANOLAM NE AS THEIR SCLE

ACTI VE | NGREDI ENT_I N ANY_ SI NGLE OVER- THE- COUNTER RETAIL SALE IS

AGAI NST THE LAW AND THAT A VIOLATOR IS SUBJECT TO PENALTI ES.

(M) ESTABLISHED AND | MPLEMENTED Di SCI PLI NARY_SANCTI ONS FOR

NONCOWVPLI ANCE W TH THE POLI CY UNDER SUBCLAUSE (1).

(2) AN AFFI RVATI VE DEFENSE UNDER THI S SUBSECTI ON MJUST BE
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PROVED BY A PREPONDERANCE OF THE EVI DENCE.

(3) AN AFFI RVATI VE DEFENSE UNDER THI S SUBSECTI ON MAY BE USED

BY A RETAILER NO MORE THAN THREE TI MES AT EACH RETAIL LOCATI ON

DURI NG ANY TWVENTY- FOUR MONTH PERI OD.

SECTION 2. SECTION 41.1 O THE ACT, ADDED DECEMBER 4, 1980
(P.L.1043, NO 186), IS AMENDED TO READ:

SECTI ON 41.1. EFFECT ON LOCAL ORDI NANCES. --(A) NOTHI NG IN
TH S ACT RELATI NG TO DRUG PARAPHERNALI| A SHALL BE DEEMED TO
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SUPERSEDE OR | NVALI DATE ANY CONSI STENT LOCAL ORDI NANCE,
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I NCLUDI NG ZONI NG AND NUI SANCE ORDI NANCES, RELATI NG TO THE

=
=

POSSESSI ON, SALE OR USE OF DRUG PARAPHERNALI A.

=
N

(B) THE PROVI SIONS OF SECTION 13(A)(39) AND (40), (© AND

=
w

(Q SHALL PREEMPT ANY | NCONSI STENT LOCAL ORDI NANCE, | NCLUDI NG

H
o

ZONI NG AND NUI SANCE_ORDI NANCES, RELATING TO THE SALE,
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(63}

DI SBURSEMENT OR DI STRI BUTI ON OF EPHEDRI NE, PSEUDOEPHEDRI NE OR

=Y
(e}

PHENYL PROPANCLAM NE.

=
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Section 2 3. This act shall take effect in 60 days. <—
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