PRINTER S NO. 148

THE GENERAL ASSEMBLY OF PENNSYLVANIA

HOUSE BILL
No. 148 5

| NTRODUCED BY SOLOBAY, BARRAR, BEBKO- JONES, BELARDI, BELFANTI
BLACKWELL, BLAUM CALTAG RONE, CAPPELLI, CASORI O COSTA,
CURRY, EACHUS, FABRIZI O GEORGE, GOCDNVAN, GRUCELA, KOTI K
LEACH, LEDERER, MANN, MARKGOSEK, S. M LLER, MJUNDY, PETRARCA,
SHANER, STURLA, SURRA, TANGRETTI, THQVAS, VEON, WALKOQO
WANSACZ, WASHI NGTQN, WOINARCSKI, YOUNGBLOOD AND YUDI CHAK,
JANUARY 31, 2005

REFERRED TO COW TTEE ON HEALTH AND HUVAN SERVI CES,
JANUARY 31, 2005

AN ACT
1 Anending the act of July 19, 1979 (P.L.130, No.48), entitled "An
2 act relating to health care; prescribing the powers and
3 duties of the Department of Health; establishing and
4 provi ding the powers and duties of the State Health
5 Coordi nati ng Council, health systens agencies and Health Care
6 Policy Board in the Departnent of Health, and State Health
7 Facility Hearing Board in the Departnment of Justice;
8 providing for certification of need of health care providers
9 and prescribing penalties,” further providing for purposes,
10 for definitions, for powers of the Departnent of Health, for
11 adm nistration and for |icensure; providing for conpliance
12 with staffing plans and recordkeepi ng, for work assignment
13 policies and for public disclosure of staffing requirenents;
14 further providing for license standards, reliance on
15 accrediting agencies and Federal Governnent, for nedical
16 assi stance paynents and for civil penalties; and providing
17 for private cause of action and for grants and | oan prograns
18 for nurse recruitnent.
19 The General Assenbly of the Conmonweal th of Pennsyl vani a

20 hereby enacts as follows:

21 Section 1. Section 102 of the act of July 19, 1979 (P.L. 130,
22 No.48), known as the Health Care Facilities Act, is anmended to
23 read:



1 Section 102. Purposes.

2 The CGeneral Assenbly finds [that] as foll ows:

3 (1) That the health and wel fare of Pennsylvania citizens
4 wi |l be enhanced by the orderly and econom cal distribution

5 of health care resources to prevent needl ess duplication of

6 services. Such distribution of resources will be further by

7 governnmental involvenment to coordinate the health care

8 system Such a systemw ||l enhance the public health and

9 wel fare by maki ng the delivery system responsive and adequat e
10 to the needs of its citizens, and assuring that new health

11 care services and facilities are efficiently and effectively
12 used; that health care services and facilities continue to

13 nmeet high quality standards; and, that all citizens receive
14 humane, courteous and dignified treatment. In devel opi ng such
15 a coordinated health care system it is the policy of the

16 Commonweal th to foster responsible private operation and

17 ownership of health care facilities, to encourage innovation
18 and continuous devel opnment of inproved nmethods of health care
19 and to aid efficient and effective planning using |ocal
20 health systens agencies. It is the intent of the General
21 Assenbly that the Departnent of Health foster a sound health
22 care system which provides for quality care at appropriate
23 health care facilities throughout the Conmonwealt h.
24 (2) That a substantial interest exists in assuring that
25 delivery of health care services to patients in health care
26 facilities located within this Commbnwealth is adequate and
27 safe and that health care facilities retain sufficient
28 nursing staff so as to pronote optinal health care outcones.
29 | nadequat e hospital staffing results in dangerous nedical
30 errors and patient infections. Registered nurses constitute
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t he hi ghest percentage of direct health care staff in acute

care facilities and have a central role in health care

delivery. To ensure the adequate protecti on and care for

patients in health care facilities it is essential that

qualified regi stered nurses be accessi ble and avail able to

nmeet the nursing needs of patients. | nadequate and poorly

noni tored nurse staffing practices which result in having too

few regi stered nurses providing care j eopardi ze delivery of

quality health care services and adversely inpact the health

of patients who enter hospitals and outpatient energency and

surgical centers. The basic principles of staffing in health

care facilities should be focused on patient health care

needs and based on consi deration of patient acuity | evels and

services that need to be provided to ensure opti nal outcones.

VWhile the focus of this act is on regi stered nurses who are

princi pal caregivers, safe staffing practices recogni ze the

i mportance of all health care workers in providing quality

pati ent care. The setting of staffing standards for regi stered

nurses is not to be interpreted as justifying the understaffing

of other critical health care workers, including |licensed

practi cal nurses, social workers and unlicensed assi stive

personnel. Indeed, the availability of these other health care

wor kers enabl es regi stered nurses to focus on the nursing care

functions that only reqgi stered nurses, by law, are pernmtted to

perform and thereby hel ps to ensure adequate staffing | evels.

Establi shing staffing standards for regi stered nurses in acute

care facilities ensures that health care facilities throughout

this Commonweal th operate in a nmanner that guarantees the public

safety and the delivery of quality health care services. In

order to neet these standards incentives nust be created to
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i ncrease the nunber of reqgi stered nurses within this

Commpnweal t h.

Section 2. Section 103 of the act is anmended by addi ng

definitions to read:

Secti on 103. Definitions.

The foll ow ng words and phrases when used in this act shal

have, unless the context clearly indicates otherw se, the

meani ngs given to themin this section:

"Acuity system" An established neasurenent instrunent

(1) Predicts nursing care requirenents for individual

pati ents based on severity of patient illness, need for

speci al i zed equi pnent and technol ogy, intensity of nursing

i nterventions requi red and the conplexity of clinical nursing

i udgnent needed to desi gn, inplenment and eval uate the

patient's nursing care plan.

(2) Details the amobunt of nursing care needed, both in

nunber of direct care nurses and in skill m x of nursing

personnel required on a daily basis for each patient in a

nursi nqg departnent or unit.

(3) |Is stated in terns that readily can be used and

under st ood by direct-care nurses. The acuity system shal

take into consideration the patient care services provi ded

not only by regi stered nurses but also by |licensed practi cal

nurses and ot her health care personnel.

"Assessnent tool." A neasurenent system whi ch conpares the

staffing | evel in each nursing departnent or unit agai nst actual

29 patient nursing care requirenments in order to revi ew the

30 accuracy of an acuity system
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* * %

"Direct-care nurse." A reqgistered nurse who has direct

responsibility to oversee or directly carry out nedical

regi nens, nursing or other bedside care for one or nore

"Docunented staffing plan." A detailed witten plan setting

forth the m ni nrum nunber and cl assification of direct-care

nurses required in each nursing departnent or unit in the health

facility for a given year, based on reasonabl e projecti ons

derived fromthe patient census and average acuity |l evel w thin

each departnent or unit during the prior year, the departnent or

unit size and geodraphy, the nature of services provided and any

f oreseeabl e changes in departnent or unit size or function

during the current year.

"Extended care facility." A hone health care agency, a

hospice or a long-termcare nursing facility.

* * %

"Nurse" or "registered nurse." An individual |licensed to

practi ce professional nursing under the act of May 22, 1951

(P.L.317, No.69), known as "The Professional Nursing Law "

"Nursing care." Care which falls within the scope of

practice as prescribed by State | aw or otherw se enconpassed

wi thin recogni zed professi onal standards of nursing practice,

i ncl udi ng assessnent, nursing diagnosi s, planning, intervention,

eval uati on and pati ent advocacy.

* * %

"Staffing level." The actual nunmerical nurse-to-patient

ratio within a nursing departnent or unit.

* * %

"Unit." A patient care conponent within a facility as
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defined by the Departnent of Health.

Section 3. Section 803 of the act, added July 12, 1980
(P.L.655, No.136), is anended to read:
Section 803. Powers of the Departnent of Health.
The Departnent of Health shall have the power and its duty
shal | be:
(1) to pronulgate, after consultation with the policy
board, the rules and regul ati ons necessary to carry out the

pur poses and provisions of this chapter[; and], including

requl ati ons defining terns, setting forth direct-care nurse-

to-patient rati os and prescri bing the process for approving

acuity systens;

(2) to assure that the provisions of this chapter and
all rules and regul ati ons pronul gated under this chapter are
enforced[.]; and

(3) to pronulgate, within six nonths of the effective

date of this paragraph, requl ati ons providing for an

accessi bl e and confidential systemto report the failure to

comply with requi renents of this chapter and public access to

i nformati on regardi ng reports of inspections, results,

defi ci encies and corrections under this chapter.

Section 4. Sections 804 and 806 of the act are anmended by
addi ng subsections to read:
Section 804. Adm nistration.

* * %

(e) Approval of acuity system --The departnent shall adopt

requl ati ons prescri bing the nethod by which it will approve a

facility's acuity system The requl ati ons nmay i nclude a system

for class approval of acuity systens.

Secti on 806. Li censur e.
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* * %

(h) Staffing requirenents.--Each health care facility, other

than an extended care facility, |licensed pursuant to this act

shall ensure that it is staffed in a manner that provi des

sufficient, appropriately qualified direct-care nurses in each

departnent or unit within the facility in order to neet the

i ndi viduali zed care needs of its patients and to neet all of the

foll ow ng requirenents:

(1) As a condition of licensing, each facility annually

shall submt to the department a docunented staffing pl an

together with a witten certification that the staffing pl an

is sufficient to provi de adequate and appropri ate delivery of

health care services to patients for the ensui ng year and

does all of the foll ow ng:

(i) neets the m ni mumrequirenents of paragraph (2);

(ii) neets any additional requirenments of other | aws

or requl ati ons;

(iii) enploys and identifies an approved acuity

system for addressing fluctuations in actual patient

acuity levels and nursing care requirenents requiring

i ncreased staffing | evels above the mninuns set forth in

the plan;

(iv) factors in other unit or departnent activity

such as di scharges, transfers and adni ssSi ons,

admi ni strati ve and support tasks that are expected to be

done by direct-care nurses in addition to direct nursing

care,

(v) factors in the staffing | evel of and services

provi ded by other health care personnel in neeting

pati ent care needs, except that the staffing plan may not
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t he

i ncorporate or assunme that nursing care functions

required by licensing | aw or requl ati ons or accepted

standards of practice to be perforned by a regi stered

nurse are to be perforned by other personnel

(vi) identifies the assessnent tool used to validate

the acuity systemrelied on in the pl an;

(vii) identifies the systemwhich will be used to

docunent actual staffing on a daily basis w thin each

departnent or unit;

(viii) includes a witten assessnent of the accuracy

of the prior vyear's staffing plan in |ight of actual

staffi ng needs;

(ix) identifies each nurse staff classification

referenced in the plan together with a statenent setting

forth m ni mum qualifications for each such

cl assification; and

(x) is produced in consultation with a majority of

the direct-care nurses within each departnent or unit or,

where applicable, with the recogni zed or certified

col |l ective bargai ni ng representati ve or representati ve of

the direct-care nurses.

(2) The staffing plan nust incorporate, at a n ni num

following direct-care nurse-to-patient ratios:

(i) One nurse to one patient: operating room and

trauma energency units.

(ii) One nurse to two patients: all critical care

areas i ncluding energency critical care and all intensive

care units, |l abor and delivery units and postanesthesi a

(iii) One nurse to three patients: antepartum
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energency room pediatrics, step-down and telemetry

(iv) One nurse to four patients: internedi ate care

nursery, and nedical/surqgi cal and acute care psychiatric

(v) One nurse to five patients: rehabilitation

(vi) One nurse to six patients: postpartum (three

coupl ets) and wel |l -baby nursery units.

(vii) For any units not |isted above, including

psychiatric units in facilities other than acute care

hospitals, such direct-care nurse-to-patient ratio as

establ i shed by the departnent.

(3) The ratios set forth in paragraph (2) shal

constitute the maxi mrum nunber of patients that may be

assigned to each direct-care nurse in a unit during one

shift. A nurse, including a nurse adm ni strator or

supervi sor, who does not have principal responsibility as a

direct-care nurse for a specific patient shall not be

included in the cal culation of the nurse-to-patient ratio.

(4) Nothing shall preclude the departnent from

establishing and requiring a staffing plan to have hi gher

nurse-to-patient rati os than those set forth i n paragraph

(2).

(5) The staffing plan nay not incorporate or assunme that

nursing care functions required by licensing | aw or

requl ati ons or accepted standards of practice to be perforned

by a reqistered nurse are to be perforned by other personnel.

Section 5. The act is anmended by addi ng sections to read:

30 Section 806.2. Conpliance with staffing plan and recor dkeepi ng.
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(a) Plan.--As a condition of licensing, a health care

facility required to have a staffing plan under secti on 806(h)

shall at all tines staff in accordance with its staffing pl an

and the staffing standards set forth under section 806(h),

provi ded that nothing herein shall be deened to preclude any

such health care facility frominpl enenti ng hi gher direct-care

nurse-to-patient staffing |l evels, nor shall the requirenents set

forth be deened to supersede or replace any hi gher requirenents

ot herwi se nandated by | aw, regul ati on or contract.

(b)Y Appropriate |license required.--For purposes of

conpliance with the mininum staffing requirenents standards set

forth under section 806(h), no nurse shall be assi gned, or

included in the count of assigned nursing staff in a nursing

departnent or unit or a clinical area within the health facility

unl ess that nurse has an appropriate |icense under the

applicable regi stered nurse | aw, received prior orientation in

that clinical area sufficient to provide conpetent nursing care

to the patients in that area, and has denpnstrated current

conpetence in providing care in that area. Hospitals which

utilize tenporary nursi ng agenci es shall have and adhere to a

witten procedure to orient and eval uate personnel fromthese

sources to ensure adequate orientati on and conpetency prior to

inclusion in the nurse-to-patient ratio.

(c) Daily records.--As a condition of licensure, each health

care facility required to have a staffing pl an under section

806(h) shall maintain accurate daily records show ng:

(1) The nunber of patients adnmtted, rel eased and

present in each nursing departnent or unit within the

(2) The individual acuity | evel of each patient present

20050H0148B0148 - 10 -
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in each nursing departnent or unit within the facility.

(3) The identity and duty hours of each direct-care

nurse in each nursing departnent or unit within the facility.

(d) Daily statistics.--As a condition of |licensure, each

health care facility required to have a staffing pl an under

section 806(h) shall maintain daily statistics, by nursing

departnent and unit, of nortality, norbidity, infection,

accident, injury and nedical errors.

(e) Records retention.--All records required to be kept

under this section shall be maintained for a period of seven

(f) Availability of records.--All records required to be

kept under this section shall be made avail abl e upon request to

the department and to the public, provided that i nfornmation

rel eased to the public shall conply with applicabl e patient

privacy | aws and requl ati ons.

Section 806.3. Wrk assi gnnent policy.

(a) Witten policy.--As a condition of |licensure, each

health care facility other than an extended care facility shal

adopt, dissem nate to direct-care nurses and conply with a

witten policy that neets the requirenents of this section,

detailing the circunstances under which a direct-care nurse nay

refuse a work assi gnnent.

(b)Y Mninmumconditions.--At a mnimum the work assi gnnent

policy shall permt a direct-care nurse to refuse an assi gnnent

f or which:

(1) The nurse is not prepared by educati on, training or

experience to safely fulfill the assi gnnent w t hout

conproni sing or jeopardi zing patient safety, the nurse's

ability to neet foreseeabl e pati ent needs or the nurse's
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PO

i cense.

(2) The assi gnnent otherw se would violate requirenents

under this act.

(c) Mninmumprocedures.--At a mnimum the work assi gnnent

icy shall contain procedures for the foll ow ng:

(1) Reasonable requirenents for prior notice to the

nurse's supervisor regarding the nurse's request and

supporting reasons for being relieved of the assi gnnent or

conti nued duty.

(2) Where feasible, an opportunity for the supervisor to

review the specific conditions supporting the nurse's

request, and to deci de whether to renedy the conditions, to

relieve the nurse of the assignnent or to deny the nurse's

request to be relieved of the assi gnment or conti nued duty.

(3) A process which pernits the nurse to exercise the

right to refuse the assi gnnent or conti nued on-duty status

when the supervi sor denies the request to be relieved if:

(i) the supervisor rejects the request w thout

proposi ng a renedy or the proposed renedy woul d be

i nadequate or untinely;

(ii) the conplaint and i nvesti gati on process with a

requl atory agency would be untinely to address concern;

and

(iii) the enployee in good faith believes that the

assi gnnent neets conditions justifying refusal.

(4) A nurse who refuses an assi gnnent pursuant to a work

assi gnnent policy established in this section shall not be

deened, by reason thereof, to have engaged in negligent or

i nconpetent action, patient abandonnent or otherw se to have

vi ol ated applicabl e nursing | aw.
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Secti on 806. 4. Public disclosure of staffing requirenments.

As a condition of licensing, a health care facility required

to have a staffing plan under secti on 806(h) shall:

(1) Post in a conspicuous place readily accessible to

the general public a notice prepared by the depart nent

setting forth the nandatory provisions of this act rel ating

to staffing together with a statenent of the nmandatory and

actual daily nurse staffing | evels in each nursing departnent

(2) Upon request, nmake copies of the staffing plan fil ed

with the departnent available to the public.

(3) WMdake readily available to the nursing staff with a

departnent or unit, during each work shift, the foll ow ng

i nfornmati on:

(i) A copy of the current staffing plan for that

departnent or unit.

(ii) Docunentation of the nunber of direct-care

nurses required to be present during the shift based on

t he approved adopted acuity system

(iii) Docunentation of the actual nunmber of direct-

care nurses present during the shift.

Section 6. Section 808(a) of the act, amended Decenber 18,
1992 (P.L.1602, No.179), is anended to read:

Section 808. |Issuance of |icense.

(a) Standards.--The departnent shall issue a license to a
health care provider when it is satisfied that the foll ow ng
st andar ds have been net:

(1) that the health care provider is a responsible
per son;

(2) that the place to be used as a health care facility

20050H0148B0148 - 13 -
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i s adequately constructed, equi pped, maintai ned and oper at ed
to safely and efficiently render the services offered,;

(3) that the health care facility provides safe and
efficient services which are adequate for the care, treatnent
and confort of the patients or residents of such facility;

(4) that there is substantial conpliance with the rules
and regul ati ons adopted by the departnment pursuant to this
act; [and]

(5) that a certificate of need has been issued if one is
necessary[.]; and

(6) that in the case of a health care facility required

to have a staffing plan under section 806(h), the facility

has subnm tted a docunented staffing plan and is operating in

conpliance with the requirenents of this chapter and in

appli cabl e regul ati ons.

* * %

Section 7. Section 810 of the act is anmended by adding a
subsection to read:
Section 810. Reliance on accrediting agencies and Feder al
Gover nnent .

* * %

(d) Del egation prohibited.--This section shall not be

construed to pernit the departnent to del egate any of its

functions with respect to the staffing requirenments of this

Section 8. Section 815(c) of the act, added July 12, 1980
(P.L.655, No.136), is anended to read:

Section 815. Effect of departnmental orders.

* * %

(c) Medical assistance paynents.--Orders of the departnent,
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to the extent that they are sustained by the board, which fai
to renew a |license or which suspend or revoke a |icense, shal

i kewi se revoke or suspend certification of the facility as a
nmedi cal assi stance provider, and no nedi cal assistance paynent
for services rendered subsequent to the final order shall be
made during the pendency of an appeal for the period of
revocati on or suspension w thout an order of supersedeas by the

appel late court. Any health care facility that falsifies or

causes to be falsified docunentation required by this act shal

be prohibited fromrecei ving any nedi cal assi stance paynent for

a period of six nonths subsequent to the final order of

violation.

Section 9. Section 817(b) of the act, amended Decenber 18,
1992 (P.L.1602, No.179), is anended and the section is anmended
by addi ng subsections to read:

Section 817. Actions against violations of law, rules and
regul ati ons.

* x *

(b) Guvil penalty.--

(1) Any person, regardless of whether such person is a
| icensee, who has conmitted a violation of any of the

provi sions of this chapter or of any rule or regulation

i ssued pursuant thereto, including failure to correct a

serious licensure violation (as defined by regulation) within

the tinme specified in a deficiency citation, nmay be assessed

a civil penalty by an order of the departnent of up to $500

for each deficiency for each day that each deficiency

continues[.], provided that a health care facility required

to have a staffing plan under section 806(h) that fails to

conmply with the requirenents of section 806.2(c) and
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reporting requirenents of this act may be assessed a civil

penalty by an order of the departnent of up to $10, 000 for

each day of nonconpliance. Cvil penalties shall be collected

fromthe date the facility receives notice of the violation
until the departnent confirns correction of such violation.

(2) Any personal or health care facility that fails to

report or falsifies infornmati on, or coerces, threatens,

intinmdates or otherwi se i nfl uences another person to fail to

report or to falsify infornmation required to be reported

under this chapter nay be assessed a penalty of up to $10, 000

for each such incident.

* * %

(e) Discharge or discrimnation.--No person shall discharqge,

discrimnate or in any nanner retaliate agai nst any enpl oyee

because such enpl oyee has filed any conplaint or instituted or

caused to be instituted any proceedi ng under or related to this

act or has testified or is about to testify in any such

proceedi ng or because of the exercise by such enpl oyee on behal f

of hinself or others of any right afforded by this act.

(f) Private right of action.--Any health care facility other

than an extended care facility which violates the rights of an

enpl oyee set forth in subsection (e) or under an adopted work

assi gnnent policy under section 806.3 nay be held liable to such

enpl oyee in an action brought in a court of conpetent

jurisdiction for such |l egal or equitable relief as nmay be

appropriate to effectuate the purposes of this act, including,

but not limted to, reinstatenent, pronotion, |ost wages and

benefits, and conpensatory and consequenti al danmages resulting

fromthe violations together with an equal anmount in |iquidated

damages. The court in such action shall, in addition to any
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judgnent awarded to the plaintiffs, award reasonabl e attorney

fees and costs of action to be paid by the defendants. The

enpl oyee's right to institute a private action is not linmted by

any other rights granted under this act.

Section 10. The act is anended by adding a section to read:

Secti on 902. 2. Nurse recruitnent.

(a) Nurse recruitnment grant program - -

(1) The departnent shall award grants as provi ded herein

to i ncrease nursi ng educati on opportunities.

(2) Eligible entities to whom grants nay be provi ded

i nclude the following: a health care facility, a | abor

organi zati on representing regi stered nurses in this

Commpnweal th, or an approved nursi ng educati on program for

the preparati on of professional regi stered nurses in

accordance with the requirenents of the professi onal nursing

| aw.

(3) Gants shall be avail able to:

(i) Support outreach prograns at el enentary and

secondary schools that inform qui dance counsel ors and

students of educati on opportunities regardi ng nursing.

(ii) Create denonstration prograns to provi de

mentors for high school students desi gned to encour age

themto enter a career in professional nursing.

(iii) Provide schol arships and/or tuition

rei nbursenent to Pennsyl vani a residents from di verse

raci al and et hni c backgrounds who want to becone

regi stered nurses. To be eligible for a schol arship or

tuition rei nbursenent, students shall neet desi gnated

acadenic criteria and be accepted i nto an approved

nursi ng program Schol arshi ps and/or tuition

20050H0148B0148 - 17 -
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rei nbursenent may be conditi oned on a conmi tnent of paid

service up to three years. Preference for schol arshi ps

shall be given to students who are from under-represented

ethnic and mnority backgrounds or who are ot herw se

under-represented in the profession of nursing. Students

who are awarded the schol arshi ps owe the hospital three

vears of service at full pay or face a penalty of treble

t he schol arshi p anpbunt plus interest.

(b)Y Career | adder grant program --

(1) The departnent shall award grants to health care

facilities to assist in creating career | adder prograns that

wi || encourage enpl oyees to obtain the education required to

becone regi stered nurses. |In nmaki ng such awards, preference

shall be given to health care facilities that have active

| abor nmanagenent cooperative prograns.

(2) Gants provided under this subsection shall be used

to cover costs incurred by enpl oyees of the health care

facility who enroll in an approved programto becone

regi stered nurses, including tuition costs, work rel ease tine

and dependent care costs.

(c) Nursing facility | oan program --The departnent shal

establi sh and i npl enent a grant program desi gned to encourage

health care facilities to | oan professional nursing staff to

serve as faculty at approved nursing schools and/or nursing

educati on prograns.

Section 11. This act shall take effect as follows:

(1) The addition of section 902.2 of the act shall take
effect in 90 days.

(2) The renmainder of this act shall take effect in one

year.
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