PRI OR PRI NTER S NO. 3970 PRINTER S NO. 4194

THE GENERAL ASSEMBLY OF PENNSYLVANIA

HOUSE BILL
No. 26064 >335

| NTRODUCED BY WATSON, HARPER, CRAHALLA, M LLARD, CEI ST, MCALL
FAI RCH LD, MG LL, WEBER, PETRARCA, RUBLEY, FICHTER, KENNEY,
G LLESPI E, DAI LEY, PAYNE, O NEILL, WOINAROSKI, SAMJELSON,
BLAUM MELI O AND SCRI MENTI, JUNE 7, 2004

AS AVENDED ON THI RD CONSI DERATI ON, HOUSE OF REPRESENTATI VES,
JUNE 28, 2004
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AN ACT

Amrending Title 74 (Transportation) of the Pennsyl vania

Consol idated Statutes, providing for flying while inpaired;

and i nposing penalties.

The General Assenbly of the Conmonweal th of Pennsyl vani a
her eby enacts as foll ows:

Section 1. Title 74 of the Pennsyl vania Consol i dat ed
Statutes is anmended by adding a chapter to read:

CHAPTER 65
FLYI NG WHI LE | MPAI RED

Sec.

6501 — O fense— <

6562 — Penalty—
6563 — Test+rg—
6504 Report+hg—

6501. DEFI NI TI ONS. <—

6502. OFFENSE
6503. PENALTY.
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6504. TESTI NG
6505. REPORTI NG

8 6501 Oi-fense— <—
 ndivi dual . e hi
8 6501. DEFI NI TI ONS. <—

THE FOLLOW NG WORDS AND PHRASES WHEN USED | N THI S CHAPTER
SHALL HAVE THE MEANI NGS G VEN TO THEM I N THI S SECTI ON UNLESS THE
CONTEXT CLEARLY | NDI CATES OTHERW SE:

"FLI GHT CREW" ANY PERSON WHO PERFORMS OR IS ASSI GNED TO
PERFORM ANY DUTY I N AN Al RCRAFT DURI NG THE TI ME WHI CH THE
Al RCRAFT |'S UNDERGO NG PREFLI GHT | NSPECTI ON OR MAI NTENANCE OR
BOARDI NG OR CARRYI NG PASSENGERS OR CREW OR AT ANY TI ME THE
Al RCRAFT |'S UNDER PONER OR | N FLI GHT.

"LAW ENFORCEMENT OFFI CER. " | NCLUDES ANY OFFI CER W TH CURRENT
CERTI FI CATION AS PROVIDED FOR IN 53 PA.C.S. CH 21 SUBCH D
( RELATI NG TO MUNI CI PAL POLI CE EDUCATI ON AND TRAI NI NG AND THOSE
OFFI CERS W TH LI M TED JURI SDI CTI ON WHOSE JURI SDI CTI ON | S AN
Al RPORT.

8§ 6502. OFFENSE.
(A) GENERAL RULE. --NO I NDI VI DUAL MAY ACT OR ATTEMPT TO ACT
AS FLI GHT CREW OF AN Al RCRAFT I N THI' S Commonweal t h:
(1) while under the influence of alcohol;
(2) while under the influence of a drug which affects
the individual's faculties in any way contrary to safety;
(3) when the al cohol concentration in the individual's
bl ood or breath, as nmeasured within two hours of the tinme of
operation, or attenpted operation, is 0.02%or nore; e+ <—
(4) WH LE UNDER THE | NFLUENCE OF ANY COMBI NATI ON OF A <—
DRUG AND ALCOHOL WHI CH AFFECTS THE | NDI VI DUAL' S FACULTIES I N
ANY WAY CONTRARY TO SAFETY; OR
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4> (5) wthin eight hours after consunption of "Iliquor"
or a "malt or brewed beverage" as defined in section 102 of
the act of April 12, 1951 (P.L.90, No.21), known as the

Li quor Code.

(B) OWNER --AN OMNER OF AN Al RCRAFT OR THE PERSON I N CHARGE
OF AN Al RCRAFT MAY NOT KNOW NGLY PERM T AN | NDI VI DUAL TO ACT OR
ATTEMPT TO ACT AS FLI GHT CREW OF AN Al RCRAFT | F THE | NDI VI DUAL
I S UNDER THE | NFLUENCE OF ALCOHOL OR A DRUG OR ANY COVBI NATI ON
THEREOF, VWH CH AFFECTS THE | NDI VI DUAL' S FACULTI ES I N ANY WAY
CONTRARY TO SAFETY.

§ 6502 6503. Penalty.

An i ndividual who violates section 6508+ 6502 (relating to
of fense) commts a m sdeneanor of the third degree and shall,
upon conviction, be sentenced to all of the foll ow ng:

(1) To pay a fine of not less than $1,000 nor nore than

$5, 000.

(2) To inprisonnent for not |ess than 72 consecutive

hour s.

(3) TFo FOR A VI OLATI ON OF SECTI ON 6502(A), TO undergo
eval uati on for substance abuse and, if the eval uation

i ndi cat es substance abuse, to undergo treatnment ordered by

t he court.

§ 6503 6504. Testing.

(a) Prearrest.--1f a law enforcenent officer has reasonable
suspicion to believe an individual is in violation of section
6501 6502 (relating to offense), the officer may request that
the individual submt to a prelimnary breath test on a device
approved by the Department of Health for the purpose of
determ ni ng whether the individual is under the influence of

al cohol . The sol e purpose of this prelimnary breath test is to
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assist the officer in determ ning whether or not the individual
shoul d be placed under arrest. No individual has any right to
expect or demand a prelimnary breath test. Refusal to submt to
a test under this subsection shall ret be considered for

pur poses of section 65084 6505 (relating to reporting).

(b) Postarrest.--If an individual is arrested for violation
of section 656+ 6502, the individual shall be requested to
submt to one or nore chemcal tests of breath, blood or urine
for the purpose of determ ning the al coholic content of blood or
t he presence of a drug.

(c) Refusal.--1f an individual refuses to submt to the test
under subsection (A) OR (b), the testing shall not be conducted
but the | aw enforcenent officer shall informthe individual of
the requirenment of section 6564 6505.

(d) Test results adm ssible in evidence.--In a civil
proceeding or in a prosecution under section 6561+ 6502, the
anount of al cohol or the presence of a drug in the defendant's
bl ood, as shown by chemi cal testing, conducted by a qualified
i ndi vi dual using approved equi pnent, of the defendant's breath,
bl ood or urine shall be adm ssible in evidence. The foll ow ng
appl y:

(1) Chemcal tests of breath nust be perforned on

devi ces approved by the Departnent of Health using procedures

prescribed jointly by regul ations of the Departnent of Health

and the Departnent of Transportation. Devices nmust have been
calibrated and tested for accuracy within a period of tine
and in a manner specified by regul ations of the departnents.

For purposes of breath testing, a "qualified individual"”

means an individual who has fulfilled the training

requirenent in the use of the equipnent in a training program
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approved by the departnments. A certificate or | og show ng
that a device was calibrated and tested for accuracy and that
t he devi ce was accurate shall be presunptive evidence of
those facts in every proceeding in which a violation of this
title is charged.
(2) (i) Chemcal tests of blood or urine, if conducted
by a facility located in this Cormmonweal th, nust be
performed by a clinical |aboratory Iicensed and approved
by the Departnment of Health for this purpose using
procedures and equi pnent prescribed by the Departnent of
Heal th or by a Pennsylvania State Police crim nal
| aboratory. For purposes of blood and urine testing, a
"qualified individual" neans an individual who is
authorized to performthose chem cal tests under the act
of Septenber 26, 1951 (P.L.1539, No.389), known as The
Cinical Laboratory Act.

(i1i) For purposes of blood and urine testing to
determ ne bl ood al cohol or drug content |evels, the
procedures and equi pnent prescribed by the Departnent of
Heal th shall be reviewed within 120 days of the effective
date of this subparagraph and at | east every two years
thereafter to ensure that consideration is given to
scientific and technol ogi cal advances so that testing
conducted in accordance with the prescribed procedures
utilizing the prescribed equipnment will be as accurate
and reliable as science and technol ogy permt.

(3) Chemical tests of blood or urine, if conducted by a
facility located outside this Conmonweal th, nust be
per f or med:

(i) by a facility licensed and approved by the
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Department of Health for this purpose; or

(i1i) by a facility licensed to conduct the tests by
the state in which the facility is located and |icensed
pursuant to the dinical Laboratory | nprovenent
Amendnent s of 1988 (Public Law 100-578, 102 Stat. 2903).

(e) Refusal admissible in evidence.--In a civil action or a
prosecution under section 656+ 6502, the fact that the defendant
refused to submt to chemcal testing as required by subsection
(b) may be introduced in evidence along with other testinony
concerning the circunstances of the refusal. No presunptions
shall arise fromthis evidence, but it may be considered al ong
with other factors concerning the charge.

(f) O her evidence adm ssible.--This section shall not be
construed as limting the introduction of any other conpetent
evi dence bearing upon the question of the anount of al cohol or
the presence of a drug in the defendant's bl ood.

(g) Test results available to defendant.--Upon the request
of the individual tested, the results of a chem cal test shal
be made avail able to the individual or the individual's
attorney.

(h) Test by personal physician.--The individual tested shal
be permtted to have a physician of the individual's choosing
adm ni ster an additional breath, blood or urine chem cal test,
and the results of the test shall also be admissible in
evi dence. The chem cal testing given at the direction of the | aw
enforcenment officer shall not be delayed by the individual's
attenpt to obtain an additional test.

(1) Request by individual.--An individual involved in an
acci dent or placed under arrest for a violation of section 656%

6502 may request a chem cal test of the individual's breath,
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bl ood or urine. A request under this subsection shall be honored
when it is reasonably practicable to do so.
(j) Imunity fromcivil liability and reports.--No
physi ci an, nurse or technician or hospital enploying the
physi ci an, nurse or technician, and no ot her enployer of the
physi ci an, nurse or technician shall be civilly liable for
wi t hdrawi ng bl ood or obtaining a urine sanple and reporting test
results at the request of a |law enforcenent officer pursuant to
this section. No physician, nurse or technician or hospital
enpl oyi ng the physician, nurse or technician may
adm nistratively refuse to performa test and provide the
results except as nmay be reasonably expected from unusual
ci rcunstances that pertain at the tine the request is nade.
§ 6504 6505. Reporting. <—
A | aw enforcenent officer shall report to the Federal
Avi ation Adm ni stration:
(1) the results of a chem cal test adm nistered under
section 6503{(b) 6504(B) (relating to testing); or <—
(2) the refusal to submt to a chem cal test under

seetion—6503(c¢)— TH S CHAPTER <—
Section 2. This act shall take effect in 60 days.
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