PRI OR PRI NTER S NO. 3710 PRINTER S NO. 3854

THE GENERAL ASSEMBLY OF PENNSYLVANIA

HOUSE BILL
No. 2512 %5

| NTRODUCED BY HERSHEY, DALEY, BAKER, BOYD, ARMSTRONG, BASTI AN
BUNT, CAPPELLI, CAUSER, CLYMER, CORRI GAN, DENLI NGER, DeWEESE
EGOLF, FORCI ER, CEI ST, GECRCGE, G LLESPIE, d NGRI CH HARPER,
HARRI S, HERVAN, HESS, H CKERNELL, KOTIK, LEH, MAI TLAND
MAJOR, Ml LHATTAN, M LLARD, R. M LLER, O NEILL, PICKETT,
REI CHLEY, SAYLOR, SCAVELLO, SCHRCDER, SCRI MENTI, SEMMEL
SHANER, B. SM TH, SOLOBAY, STERN, R STEVENSON, E. Z. TAYLOR
TIGUE, TRUE, WLT, YOUNGBLOOD AND ZUG APRIL 13, 2004

AS REPORTED FROM COWM TTEE ON AGRI CULTURE AND RURAL AFFAI RS
HOUSE OF REPRESENTATI VES, AS AMENDED, MAY 12, 2004

AN ACT

1 Anending the act of July 6, 1984 (P.L.652, No.136), entitled "An
2 act requiring pronpt paynent to m |k producers; providing for
3 t he establishnment of a security fund; providing for a

4 procedure to process clains against the security fund;

5 providing for alternative nmethods of security on behalf of

6 m | k producers; and providing for certain prohibitions,

7 repeal s and penalties,” further providing for definitions;

8 provi ding for passage of title to mlk; further providing for
9 security bonds, for bonds, for the security fund and for new
10 I icenses; providing for review of security; and further

11 provi ding for trusteeship, for prohibitions and violations

12 and for penalties.

13 The General Assenbly of the Conmonweal th of Pennsyl vani a

14 hereby enacts as foll ows:

15 Section 1. Section 4 of the act of July 6, 1984 (P.L.652,
16 No.136), known as the MIk Producers' Security Act, is anended
17 to read:

18 Section 4. Definitions.

19 The foll ow ng words and phrases when used in this act shal
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have the neanings given to themin this section unless the
context clearly indicates otherw se:

"Blend price.” The actual price due or paid to producers
after conputation of the |icensed dealer's or handler's producer
obl i gation pursuant to the applicable rules, regulations or
orders of the board or applicable orders established by the
United States Departnent of Agriculture.

"Board." The M|k Marketing Board.

"Cooperative." A cooperative agricultural association or
corporation of producers organi zed under the laws of this
Commonweal th or of any other state, which qualifies as such
under the provisions of the Federal Capper-Vol stead Act, and
engaged in making collective sales or in the marketing of mlKk
for its owm nenbers. A cooperative shall not be deemed a mlk
deal er or handl er but shall be deened a producer, except as
provided in section 3(a).

"Handl e" or "to handle.” The doing of any one or several or
all of the following acts: to buy, sell, barter, acquire, store,
process, consign, receive, transport or control as owner, buyer,
sel l er, consignee, consignor, bailee, bailor, broker or factor.

"Handler." A m |k deal er.

"MIlk." Fluid mlk sold to a dealer froma producer.

"MIlk [dealer” or "handler."] dealer." Any person who
pur chases or receives or handl es on consi gnment or otherw se
mlk within the Commonweal th, for sale, shipnent, storage,
processi ng or manufacture, within or w thout the Conmonwealth,
whet her on behal f of the person or others, or both. This

definition shall not include cooperatives as provided for in

section 3(a). The termincludes a vested nmi |k dealer.

"Pay period." The dates and terns of paynment as required
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under section 5 and under rules, regulations and orders of the
board pronul gated pursuant to section 5.
"Producer.” A person producing mlKk.

"Vested mlk dealer." A handler or mlk dealer that, on the

effective date of this definition, is participating in the

security fund under section 9.

Section 2. The act is anmended by adding a section to read:

Section 4.1. Title to m|Kk.

(a) The scope of this section is as foll ows:

(1) This section shall apply only to the adni ni strati on

of this act.

(2) This section shall have no effect on any provision

of the act of April 28, 1937 (P.L.417, No.105), known as the

M I k Marketi ng Law.

(3) This section shall not supersede an order of a

Federal admi nistrative agency or of the board whi ch requires

the cost of shipnent of mlk to be free on board the pl ace of

desti nati on.

(b) Notwithstanding 13 Pa.C.S. 8 2401(2)(ii) (relating to

passi ng of title; reservation for security; limted application

of section), title to mlk shall be transferred fromthe

producer to the mlk dealer at the point of shipnent of the

Section 3. Sections 7, 8 9 and 10 of the act are anmended to
read:
Section 7. Security bonds.

(a) Each mlk dealer, as required by this act, shall file
with the board a corporate surety bond or collateral bond. The
bond shall be on a form prescribed by the board conditioned for

the paynment by the m |k deal er or handler of all anmounts due

20040H2512B3854 - 3 -
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under this act and all other applicable Federal |aws in addition
to the orders of the board for m |k purchased or otherw se
acquired from producers by the m |k dealer or handler during the
i cense year, which paynents shall be nade within the tine
l[imts specified in this act or the regulations of the board and
shall be upon such other terns and conditions as the board may
prescri be.

(b) A corporate surety bond shall be executed to the
Commonweal th by the m |k dealer as principal and by a corporate
surety conpany authorized and regul ated by the Commonweal th as
surety. The board shall have no power to reject any corporate
surety bond which is so executed by a corporate surety conpany
authorized to do business in this Comonwealth as surety, so
| ong as the amobunt of the bond is equal to or less than the
anount the surety conmpany is authorized by the Pennsyl vani a
I nsurance Conmi ssioner to execute on a single bond wthout
obtaining collateral security fromthe principal. The board may
rej ect any bond which exceeds that anount. A collateral bond
shall be executed to the Commonwealth by the m |k deal er as
principal, shall set forth the collateral posted with the bond
and shall have attached thereto the collateral properly assigned
and transferred to this Commonweal th. The coll ateral posted with
t he bond shall be cash in an equal anobunt of the bond or the
bond shall be secured by an actual deposit with a bank, bank and
trust conpany or national bank within the Cormonweal th of nobney
to the full anmpbunt of the bond or securities to the amount of
t he bond consisting of interest-bearing obligations of the
Federal Governnent or an irrevocable letter or letters of credit
for the account of the m |k deal er authorizing the board to draw

on a bank or a trust conpany or banks or trust conpanies |ocated
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1 within and authorized to do business in this Commbnweal t h.

2 (c) The bond shall be filed in accordance with the

3 following:

4 (1) Except as set forth in paragraph (2), a nmilk dealer
5 shall file with the board a bond equal to a m ni num of 75% of
6 t he hi ghest aggregate anount owed by the mlk dealer to al

7 producers for a 40-day period during the preceding 12 nonths.
8 (2) A vested nmlk dealer _shall file with the board a

9 bond in a sumequal to a m nimum of 30% of the highest

10 aggregat e anmount owed by the vested nmilk dealer to all

11 producers for a 40-day period during the preceding 12 nonths.
12 [ Such bond nay exceed the 30% m ni rum and be equal to the

13 full anmpount of the noney owed, at the discretion of the

14 deal er. ]

15 (3) A MLK DEALER LI CENSED ON THE EFFECTI VE DATE OF THS <—
16 PARAGRAPH, OTHER THAN A VESTED M LK DEALER, MNAY PETITI ON THE
17 BOARD TO FILE A BOND IN AN AMOUNT LESS THAN THAT REQUI RED BY
18 PARAGRAPH (1) AND TO PARTI Cl PATE IN THE SECURITY FUND AS A

19 VESTED M LK DEALER UNDER SECTION 9. THE BOARD SHALL ACT UPON
20 THE PETI TI ON NO LESS THAN 60 DAYS FROM THE DATE OF FILI NG THE
21 PETI TI ON. VWHEN CONS| DERI NG THE PETI TI ON, THE BOARD SHALL

22 REQUI RE THAT THE M LK DEALER PROVI DE ADEQUATE REASON AND

23 DOCUMENTATI ON FOR THE REQUEST AND NMAY HEAR TESTI MONY FROM ALL
24 | NTERESTED PERSONS POTENTI ALLY AFFECTED BY THE REQUEST. THE
25 BOARD NMAY | MPOSE TERMS AND CONDI TIONS AS I T DEEMS

26 APPROPRI ATE, | NCLUDI NG H GHER PER HUNDREDWEI GHT CONTRI BUTI ONS
27 TO THE SECURI TY FUND, MORE FREQUENT PAYMENTS TO PRODUCERS AND
28 THE FILING OF A BOND GREATER THAN 30% OF THE HI GHEST

29 AGGREGATE AMOUNT OWED TO PRODUCERS FOR A 40- DAY PERI OD DURI NG
30 THE PRECEDI NG 12 MONTHS, TO ENSURE THE LEVEL OF PROTECTI ON
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FOR PRODUCERS CONTEMPLATED BY THI S ACT.

(4 A MLK DEALER FILING A PETITI ON UNDER PARAGRAPH (' 3)

MAY REQUEST THAT THE BOARD ENTER AN ORDER REQUI RI NG THAT

CONFI DENTI AL_FI NANCI AL _| NFORVATI ON ONLY BE DI SCLOSED TO THE

BOARD. SUCH CONFI DENTI AL_FI NANCI AL_| NFORVATI ON SHALL BE

DEEMED TO HAVE BEEN PROVI DED TO THE BOARD PURSUANT TO SECTI ON

310 OF THE ACT OF APRIL 28, 1937 (P.L.417, NO 105), KNOM AS

THE M LK MARKETI NG LAW

(d) MIk purchased, acquired or received by a mlk deal er or
handl er from producers outside this Comonweal th and sold or
distributed by the dealer or handler as fluid mlk within this
Commonweal th shall be included in conputing the anount of the
deal er's or handl er's bond, except where the deal er or handl er
has filed a bond or other security for the protection of the
producers with the state wherein the mlk is purchased, acquired
or received.

(e) The obligation of a surety on a bond is a separate and
di stinct obligation independent of any obligation incurred by
t he debt or.

Section 8. Bonds.

Surety bonds or securities for the license year shall be
filed with the board on an annual basis not |ater than the 15th
of the nonth before the beginning of such Iicense year. [Were a
deal er elects to participate under the m ni num bond requirenent
as outlined in section 7, inlieu of filing a bond equivalent to
75% or nore of the greatest anount owed in a 40-day period, he
shall notify the board not later than two nonths prior to the
date on which such change is to be made, and shall nake the
initial paynent as required under section 9 not |ater than one

nmont h before such change is to be nade. ]

20040H2512B3854 - 6 -
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Section 9. Security fund.

(a) Each vested mlk dealer shall, in addition to a bond,
when | ess than 75% of the nmaxi num anount owed, al so be required
to pay nonthly 2cll per hundredwei ght to the board on all mlk
pur chased from producers during the prior nonth. The board shal
mai ntai n the noneys received in an interest-bearing account and

t he noneys, including interest, shall be credited to the account

of each individual paying vested mlk dealer. In the event a

vested m |k deal er defaults in paynment to producers, the noneys

submtted by the defaulting vested m |k deal er, including

interest, shall be made avail able to the producers shipping to

the defaulting vested m |k deal er.

(b) At the tine the value of the bond and the security fund

noneys credited to each vested m |k dealer shall equal the total

anount owed for the above nentioned 40-day paynent period, the
paynents to the fund shall cease or may, with the approval of
t he board, be used to decrease the value of the bond at the end

of the license year. Should the vested m |k deal er agree to post

a bond for a mninmm of 75% of the highest aggregate anount owed
for the 40-day pay period, paynent to the security fund shal
not be required.

(c) Nothing shall prevent any vested m |k deal er from

increasing the vested m Ik dealer's bond beyond the 30% nor

i ncreasing the anount paid into the security fund credited to

the vested mlk dealer to provide additional protection for the

vested m |k deal er's producers.

(d) At the tine a vested nm |k deal er discontinues purchasing

m |k from producers, after all the producers are paid in full,
t he noneys, including interest and m nus the admnistrative fee,

as provided for in subsection (e), shall be returned to the

20040H2512B3854 - 7 -
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vested m | k deal er.

(e) The board may inpose an admi nistrative fee on the
security fund noneys on an annual basis at not nore than .5% of
the total fund.

(f) Any security fund established and mai ntai ned under this
section shall be considered a security trust fund for the

excl usive benefit of producers supplying mlk to the vested m Kk

deal er paying into the fund. No clains of the Comobnweal th or
any ot her person may be made against the fund until all amounts

due to producers for supplying mlk to the vested m |k deal er

have been paid. Ampunts paid into the security trust fund shal

be consi dered an expense to the vested m |k deal er necessary for

mai ntaining [the dealer's] a |license and shall not be considered

an asset of the vested m | k deal er.

Section 10. New | i censees.

(a) Except as set forth in subsection (b), the foll owi ng

apply:

(1) A mlk dealer or handl er purchasing or acquiring or
receiving or intending to purchase or receive mlk from
producers, but not so engaged during the preceding 12 nonths,
shall file a bond in a sumto be fixed by the board in
accordance with the handler's antici pated purchases from
producers and the handler's obligation to a producer
settl enent or equalization fund, but not |ess than the total
anount expected to be owed during the full 40-day pay peri od.

(2) The board shall review the operations of the mlk
deal er or handl er every two nonths and the bond shall be
nodi fied by the board at the tine the board is satisfied that
t he producers are adequately secured.

(3) At the end of six nonths of operation, upon approval

20040H2512B3854 - 8 -
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by the board, the [new] m Ik dealer or handler [may file the
anount of the bond and pay into the security fund as required

in sections 7 and 9.] shall file a bond in a sumequal to a

m ni num of 75% of the hi ghest aggregate anpbunt owed or

expected to be owed by the m |k dealer or handler to al

producers for a 40-day peri od.

(b) Subsection (a) does not apply to a vested m | k deal er.

Section 4. The act is anmended by adding a section to read:

Section 10. 1. Revi ew of security.

(a) |If the board deternmines that the financial condition of

a mlk dealer that purchases mlk froma producer is not

adequate to reasonably assure pronpt paynent to producers, the

board nmay require that mlk dealer to furni sh additi ona

security to afford producers the protection i ntended by this

act.

(b) |If the board deternmines that the value of m |k purchased

or received froma producer by a nilk deal er has increased or

may reasonably be anticipated to i ncrease so that the anount of

security furnished by the mlk deal er does not conply with

section 7, as applied to any consecuti ve two-nonth peri od during

the current year, the board nmay require that nmlk dealer to

furni sh additi onal security to afford producers the protection

i ntended by this act.

Section 5. Section 11 of the act is anended to read:
[ Section 11. Trusteeship.

(a) In such cases where it appears that the financial
condition of the applicant for a license or the licensee is not
adequate to reasonably assure paynent to producers, the board
may require in lieu of other security or paynments to the

security fund and, where it is practical froman operating

20040H2512B3854 - 9 -



© o0 N oo o A~ wWw N P

N ORNN N RN NN N NN R B P B R R R R R
© O N o U~ W N B O © 0 N 0o o M W N B O

30

standpoint, the licensee to file an agreenent providing for the
conpl ete control over all processed or manufactured mlk and
dairy products by a trustee to be selected at |east annually by
t he invol ved producers. Such trustee shall nake and file a
trustee's fidelity bond and contracts signed by the operator and
the purchasers of the dairy products requiring that paynent for
such products sold be made to himas trustee. Such trustee shal
mai ntai n a separate bank account for that purpose and shall at

| east twice annually render a true and correct account of his
dealings to the board and to the producers. Producers shall have
a first lien on assets of trusteeship to assure paynent in case
of default.

(b) The operation of the trustee arrangenent, requirenents
dealing with paynents, reports and ot her operations shall be
handl ed according to regul ati ons established by the board.]

Section 6. Section 13 of the act, repealed in part Decenber
21, 1984 (P.L.1278, No.243), is anmended to read:

Section 13. Prohibitions and violations.

(a) No mlk dealers license shall be issued to any person or
organi zation not in conpliance with the provisions of this act.
(b) It shall be unlawful for a mlk dealer to purchase or
receive mlk from producers unless the m |k dealer has conplied

with the provisions of this act.

(c) In addition to other penalties provided by |law, the
board may comrence a proceeding in court to seek tenporary or
injunctive relief against any person violating the provisions of
this act.

(d) Producers who do not receive paynents fromlicensees in
accordance with provisions of this act shall imediately notify

the board or its representatives. [At no tine shall the hol der

20040H2512B3854 - 10 -
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or provider of the bond or security, nor the trustee be
responsi bl e for paynents to producers beyond the 40-day pay
peri od when paynments are in default after the producer has been
notified by certified mail.]

(e) If any deal er who purchases or receives mlk from
producers has not filed a surety bond or securities in lieu
thereof, in accordance with this act by the 15th day of the
nmonth prior to the beginning of the |license year, the board
shall notify such producers by certified mail that such m Kk
deal er has not filed any security or made ot her provisions for
assuring paynents for mlk purchased, for the license year
commencing the first day of the next nonth. The board [then nmay
require a trustee to be sel ected under the provisions of this
act or] shall have the right to revoke the |license of said
deal er.

(f) Each mlk dealer shall report to the board any i ncrease

or anticipated increase in the value of nil k purchased or

recei ved from producers.

Section 7. Section 15 of the act is amended to read:
Section 15. Penalties.

A violation of this act shall subject a mlk dealer or a
participating cooperative to a penalty of [$50] $150 for each
day that it is late in nmaking paynent into the security fund of
t he assessnent required by this act, for each day it sells mlk
to a mlk dealer after being notified by the board of the mlKk
dealer's failure to provide security as provided herein or for
each day a m |k dealer or participating cooperative has failed
to make paynents for m |k purchased as provided pursuant to
section 5. Any person who buys or sells in violation of the

credit period provided in section 5 shall be liable for

20040H2512B3854 - 11 -



suspensi on or revocation of his mlk dealer's license in
pur suance of the act of April 28, 1937 (P.L.417, No.105), known
as the MIk Marketing Law, or the board nmay accept fromthe

licensee an offer in conpromse, a penalty at the rate of [ $50]

section 13(f) shall be |liable for suspension or revocati on of

the mlk dealer's |license pursuant to the MIk NMarketi ng Law.

1
2
3
4
5 $150 for each day of violation. A nmlk dealer that violates
6
7
8

Section 8. This act shall take effect in 60 days.
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