SENATE ANVENDED
PRI OR PRI NTER S NOS. 2739, 4166, 4270, PRINTER S NO. 4723

4383

THE GENERAL ASSEMBLY OF PENNSYLVANIA

HOUSE BILL
No. 20306 *%%

| NTRODUCED BY KENNEY, KOTI K, PAYNE, BEBKO- JONES, BELFANTI
BENNI NGHOFF, BUNT, CORRI GAN, COY, CURRY, DeWEESE, D. EVANS,
FLEAGLE, GEI ST, HARHAI, HARHART, HERVAN, HESS, JAMES, KELLER
KI RKLAND, LEACH, MACKERETH, MAI TLAND, McGEEHAN, MG LL,
MUNDY, MYERS, N CKOL, O NEILL, PALLONE, RElICHLEY, RGSS,
SANTONI, SATHER, SEMMEL, SCLOBAY, STURLA, J. TAYLOR, THOVAS,
TI GUE, TRUE, VANCE, WALKO, WATSON, WEBER, YOUNGBLOOD
GOCDVAN, GANNCN, E. Z. TAYLOR, BROME, OLIVER, RUBLEY,
DeLUCA, JOSEPHS, HORSEY, SAI NATO, WLT, WASH NGTQN, BI SHOP
AND GERCELY, OCTOBER 8, 2003

AS AVENDED ON SECOND CONSI DERATI ON, | N SENATE, NOVEMBER 15, 2004

AN ACT
1 Anmending Title 20 (Decedents, Estates and Fiduciaries) of the
2 Pennsyl vani a Consol i dated Statutes, providing for nental
3 heal th care declarations and powers of attorney.
4 The General Assenbly of the Conmonweal th of Pennsyl vani a
5 hereby enacts as foll ows:
6 Section 1. Title 20 of the Pennsyl vani a Consol i dat ed
7 Statutes is anended by adding a chapter to read:
8 CHAPTER 58
9 MENTAL HEALTH CARE
10 Subchapt er
11 A.  Ceneral Provisions
12 B. Mental Health Declarations

13 C. Mental Health Powers of Attorney
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SUBCHAPTER A
CENERAL PROVI SI ONS
Sec.
5801. Applicability.
5802. Definitions.
5803. Legislative findings and intent.
5804. Conpli ance.
5805. Liability.
5806. Penalti es.
5807. Rights and responsibilities.
5808. Conbi ning nmental health care instrunents.
§ 5801. Applicability.

(a) General rule.--This chapter applies to nmental health
decl arations and nental health powers of attorney.

(b) Preservation of existing rights.--The provisions of this
chapter shall not be construed to inpair or supersede any
existing rights or responsibilities not addressed in this
chapter.

§ 5802. Definitions.

The foll ow ng words and phrases when used in this chapter
shall have the neanings given to themin this section unless the
context clearly indicates otherw se:

"Attendi ng physician.” A physician who has prinmary
responsibility for the treatnment and care of the declarant or
princi pal .

"Declarant.” An individual who makes a declaration in
accordance with this chapter

"Declaration.” A witing made in accordance with this
chapter that expresses a declarant's w shes and instructions for

mental health care and nental health care directions and which

20030H2036B4723 - 2 -
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may contain other specific directions.
"Mental health care.”™ Any care, treatnent, service or
procedure to maintain, diagnose, treat or provide for nental
heal t h, including any nedi cati on program and therapeuti cal
treat nent.
"Mental health care agent." An individual designated by a
principal in a nmental health power of attorney.
" L - -
neipal_des . ndividual I | healtd
lecisi : I neipal

"Mental health care provider."”™ A person who is |licensed,
certified or otherwi se authorized by the laws of this
Commonweal th to admi ni ster or provide nental health care in the
ordi nary course of business or practice of a profession.

"MENTAL HEALTH PONER OF ATTORNEY." A WRI TI NG MADE BY A <—
PRI NCl PAL DESI GNATI NG AN | NDI VI DUAL TO MAKE MENTAL HEALTH CARE
DECI SI ONS FOR THE PRI NCI PAL.

“"Mental health treatment professional.” A |licensed physician
who has successfully conpleted a residency programin psychiatry
or a person trained and licensed in social work, psychol ogy or
nursi ng who has a graduate degree and clinical experience in
mental heal th

"Principal.” An individual who makes a nental health power
of attorney in accordance with this chapter.

§ 5803. Legislative findings and intent.

(a) Intent.--This chapter provides a neans for conpetent
adults to control their nmental health care either directly
t hrough instructions witten in advance or indirectly through a
nmental health care agent.

(b) Presunption not created.--This chapter shall not be

20030H2036B4723 - 3 -
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construed to create any presunption regarding the intent of an
i ndi vi dual who has not executed a declaration or nental health
care power of attorney to consent to the use or w thhol ding of
treat nent.

(c) Findings in general.--The General Assenbly finds that
all capable adults have a qualified right to control decisions
relating to their owm nental health care
§ 5804. Conpli ance.

(a) Duty to conply.--

(1) An attending physician and nental health care

provi der shall conply with nental health declarations and

powers of attorney.

(2) |If an attendi ng physician or other nental health

care provider cannot in good conscience conply with a

declaration or nmental health care decision of a nental health

care agent because the instructions are contrary to accepted
clinical practice and nedi cal standards or because treatnent
is unavailable or if the policies of a nmental health care
provi der preclude conpliance with a declaration or nental
health care decision of a nmental health care agent,

i mredi ately upon recei pt of the declaration or power of

attorney, and as soon as any possibility of nonconpliance

beconmes apparent, the attendi ng physician or nmental health
care provider shall so informthe foll ow ng:
(1) The declarant, if the declarant is conpetent.
(ii) The substitute nanmed in the declaration, if the
decl arant is inconpetent.
(i) The guardian or other |egal representative of
the declarant, if the declarant is inconpetent and a

substitute is not naned in the declarati on.

20030H2036B4723 - 4 -
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(iv) The nmental health care agent of the principal.
(3) The physician or nental health care provider shal
docunent the reasons for nonconpliance.

(b) Transfer.--An attendi ng physician or nental health care
provi der under subsection (a)(2) shall make every reasonable
effort to assist in the transfer of the declarant or principal
to anot her physician or nmental health care provider who wll
conply with the declaration or mental health care decision of
the nental health care agent. Wile the transfer is pending, the
patient shall be treated consistent with the advance—direective <—
DECLARATI ON OR MENTAL HEALTH CARE DECI SI ON OF THE MENTAL HEALTH <—
AGENT. |f reasonable efforts to transfer fail, the patient may
be di schar ged.

§ 5805. Liability.

(a) GCeneral rule.--A person who is a physician, another
mental health care provider or another person who acts in good
faith and consistent with this chapter may not be subject to
crimnal or civil liability, discipline for unprofessional
conduct or adm nistrative sanctions and nay not be found to have
commtted an act of unprofessional conduct by any professional
board or adm nistrative body with such authority as a result of
any of the follow ng:

(1) Conplying with a direction or decision of an

i ndi vi dual who the person believes in good faith has

authority to act as a principal's nental health care agent so

long as the direction or decision is not clearly contrary to
the ternms of the nental health power of attorney.

(2) Refusing to conply with a direction or decision of
an individual based on a good faith belief that the

i ndi vidual |acks authority to act as a principal's nental

20030H2036B4723 - 5 -
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heal th care agent.

(3) Conplying with a nental health care power of
attorney or declaration under the assunption that it was
valid when nmade and has not been anmended or revoked.

(4) Disclosing nental health care information to another
per son based upon a good faith belief that the disclosure is
aut hori zed, permtted or required by this chapter.

(5) Refusing to conply with the direction or decision of
an individual due to conflicts with a provider's contractual,
network or paynent policy restrictions.

(6) Refusing to conply with a pental—healthdirective
DECLARATI ON OR MENTAL HEALTH POAER OF ATTORNEY which viol ates
accepted clinical standards or nedical standards of care.

(7) WMaking a determnation that the patient |acks
capacity to nake nental health decisions that causes a mental
heatth—advance—direective DECLARATI ON OR A MENTAL HEALTH POVER
OF ATTORNEY to becone effective.

(8) Failing to determne that a patient |acks capacity
to make nental health decisions for the purposes of this aet
CHAPTER
(b) Sane effect as if dealing with principal.--Any attending

physi ci an, nental health care provider and ot her person who acts
under subsection (a) shall be protected and rel eased to the sane
extent as if dealing directly with a conpetent principal.

(c) Good faith of nmental health care agent.--A nental health
care agent who acts according to the terns of a nmental health
power of attorney may not be subject to civil or crimnal
liability for acting in good faith for a principal or failing in
good faith to act for a principal.

§ 5806. Penalties.

20030H2036B4723 - 6 -
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(a) Ofense defined.--A person commits a felony of the third
degree by willfully:

(1) Concealing, canceling, altering, defacing,
obliterating or damagi ng a declaration wi thout the consent of
t he decl arant.

(2) Concealing, canceling, altering, defacing,
obliterating or damagi ng a nental health power of attorney or
any anendnment or revocation thereof wi thout the consent of
t he principal.

(3) Causing a person to execute a declaration or power
of attorney under this chapter by undue influence, fraud or
dur ess.

(4) Falsifying or forging a nental health power of
attorney or declaration or any anmendnent or revocation
thereof, the result of which is a direct change in the nental
health care provided to the principal.

(b) Renoval and liability.--An agent who willfully fails to
conply with a nental health power of attorney may be renoved and
sued for actual damages.

§ 5807. Rights and responsibilities.

(a) Declarants and principals.--Persons who execute a
decl aration or a nental health power of attorney shall have the
following rights and responsibilities:

(1) For the purposes of this aet CHAPTER, persons are <—
presuned capabl e of naking nental health decisions, including
t he execution of a nental health declaration or power of
attorney, unless they are adjudicated incapacitated,
involuntarily commtted or found to be incapable of making
mental heal th decisions after exam nation by a psychiatri st

and one of the follow ng: another psychiatrist, psychol ogist,

20030H2036B4723 - 7 -



1 fam |y physician, attending physician or nental health

2 treat ment professional. Whenever possible, at |east one of

3 t he deci sion makers shall be a treating professional of the
4 decl arant or principal.

5 (2) Persons shall be required to notify their nental

6 heal th care provider of the existence of any declaration or

7 ment al heal th power of attorney.

8 (3) Persons shall execute or anend their declarations or
9 mental health powers of attorney every two years, however if
10 a person is incapable of nmaking nental heath care decisions
11 at the time this docunent woul d expire, the docunent shal

12 remain in effect and be reviewed at the tinme when the person
13 regai ns capacity.

14 (4) Persons shall give notice of anmendnment and

15 revocation to providers, agents and guardi ans, if any.

16 (b) Providers.--Mental health treatnent providers shall have
17 the following rights and responsibilities:

18 (1) Inquire as to the existence of declarations or

19 powers of attorney for persons in their care.
20 (2) Inform persons who are being di scharged from
21 treatment about the availability of mental health
22 decl arations and powers of attorney as part of discharge
23 pl anni ng.
24 (3) Not require declarations or powers of attorney as
25 conditions of treatnment. Mental health treatnment providers
26 may not choose whether to accept a person for treatnent based
27 solely on the existence or absence of a nmental health
28 decl aration or power of attorney.
29 § 5808. Conbining nental health instrunents.
30 (a) GCeneral rule.--A declaration and nental health power of

20030H2036B4723 - 8 -
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attorney may be conbined into one nental health docunent.

(b) Form--A conbined declaration and nental health power of
attorney may be in the following formor any other witten form
whi ch contains the information required under Subchapters B
(relating to mental health eare declarations) and C (relating to <—
mental health eare powers of attorney): <—

Conmbi ned Mental Health Care Declaration
and Power of Attorney Form

Part |. Introduction.

I, , having capacity to make nental health

decisions, willfully and voluntarily make this declaration

and power of attorney regarding ny nental health care.

| understand that nental health care includes any care,

treatment, service or procedure to maintain, diagnose, treat

or provide for nmental health, including any medication
program and therapeutic treatnent. Electroconvul sive therapy
may be administered only if | have specifically consented to
it inthis docunent. | will be the subject of |aboratory
trials or research only if specifically provided for in this
docunent. Mental health care does not include psychosurgery
or term nation of parental rights.

| understand that ny incapacity will be determ ned by

exam nation by a psychiatrist and one of the follow ng:

anot her psychiatrist, psychologist, fam |y physician,

attendi ng physician or nental health treatnent professional.

Whenever possible, one of the decision nakers will be one of

nmy treating professionals.

Part Il1. Mental Health Declaration.

A.  Wien this declaration becones effective.

Thi s decl aration becones effective at the foll ow ng

20030H2036B4723 - 9 -
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designated tine:
( ) Wien | am deened i ncapabl e of making nmental health care
deci si ons.
() Wien the following condition is net:
(Li st condition)

B. Treatnent preferences.

1. Choice of treatnment facility.
() I'nthe event that | require commtnent to a psychiatric
treatment facility, | would prefer to be adnmitted to the
following facility:

(I'nsert name and address of facility)
() I'nthe event that | require commtnent to a psychiatric
treatment facility, I do not wish to be cormitted to the
following facility:
(I'nsert name and address of facility)

| understand that ny physician may have to place nme in a
facility that is not ny preference.

2. Preferences regarding nmedications for psychiatric
treat nent.
() I consent to the nedications that ny treating physician
recomrends.
() I consent to the nedications that ny treating physician
recommends with the followi ng exception, preference or
[imtation:
(Li st medication and reason for exception, preference or
[imtation)
The exception, preference or limtation applies to generic,
brand nanme and trade nane equival ents. | understand that
dosage instructions are not binding on ny physician.

() I do not consent to the use of any nedicati ons.

20030H2036B4723 - 10 -
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( ) I have designated an agent under the power of attorney
portion of this docunent to make decisions related to
medi cati on.

3. Preferences regardi ng el ectroconvul sive therapy
( ECT).
() I consent to the adm nistration of el ectroconvul sive
t her apy.
() I do not consent to the adm nistration of
el ectroconvul si ve therapy.
( ) I have designated an agent under the power of attorney
portion of this docunent to make decisions related to
el ectroconvul si ve therapy.

4. Preferences for experinmental studies or drug trials.
() I consent to participation in experinental studies if ny
treating physician believes that the potential benefits to ne
out wei gh the possible risks to ne.
( ) I have designated an agent under the power of attorney
portion of this docunent to nmake decisions related to
experinmental studies.
() I do not consent to participation in experinental
st udi es.
() I consent to participation in drug trials if ny treating
physi ci an believes that the potential benefits to nme outwei gh
the possible risks to ne.
( ) I have designated an agent under the power of attorney
portion of this docunent to nmake decisions related to drug
trials.
() I do not consent to participation in any drug trials.

5. Additional instructions or information.

Exanpl es of other instructions or information that may be

20030H2036B4723 - 11 -



i ncl uded:

Activities that help or worsen synptons.

Type of intervention preferred in the event of a

crisis.

Ment al and physical health history.

D etary requirenents.

Rel i gi ous preferences.

Tenporary custody of children.

Fam |y notification.

Limtations on the rel ease or disclosure of

mental health records.

O her matters of inportance.
C. Revocation.
This declaration may be revoked in whole or in part at any
time, either orally or in witing, as long as |I have not been
found to be incapabl e of nmaking nental health decisions.
My revocation will be effective upon communi cation to ny
attendi ng physician or other nental health care provider,
either by ne or a witness to ny revocation, of the intent to
revoke. If | choose to revoke a particular instruction
contained in this declaration in the manner specified,

understand that the other instructions contained in this

declaration will remain effective until:
(1) I revoke this declaration in its entirety;
(2) | nmake a new conbi ned nental health declaration and

power of attorney; or

(3) two years after the date this docunent was execut ed.
D. Term nation.
| understand that this declaration will automatically

termnate two years fromthe date of execution, unless | am

20030H2036B4723 - 12 -
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deened i ncapabl e of maeking nental health care decisions at
the tinme that this declaration would expire.
( Speci fy date)

E. Preference as to a court-appoi nted guardi an.
| understand that | may nom nate a guardi an of ny person for
consideration by the court if incapacity proceedings are
commenced under 20 Pa.C. S. 8§ 5511. | understand that the
court will appoint a guardian in accordance with ny nost
recent nomi nation except for good cause or disqualification.
In the event a court decides to appoint a guardian, | desire
the foll ow ng person to be appointed:

(I'nsert name, address, telephone nunber of the designated

per son)

( ) The appointment of a guardian of my person will not give
t he guardi an the power to revoke, suspend or termnate this
decl arati on.
( ) Upon appointnent of a guardian, | authorize the guardian
to revoke, suspend or termnate this declaration.
Part 111. Mental Health Power of Attorney.
I, , having the capacity to make nmental health
deci sions, authorize ny designated health care agent to nake
certain decisions on ny behalf regarding ny nmental health
care. If I have not expressed a choice in this docunent or in
t he acconpanyi ng declaration, | authorize nmy agent to nake
the decision that my agent determines is the decision | would
make if | were conpetent to do so.
A. Designation of agent.
| hereby designate and appoint the follow ng person as ny
agent to make nental health care decisions for ne as

authorized in this docunent. This authorization applies only

20030H2036B4723 - 13 -
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to nental health decisions that are not addressed in the
acconpanyi ng signed decl arati on.

(I'nsert name of designated person)

Si gned:

(My name, address, telephone nunber)

(Wtnesses signatures)

(I'nsert nanmes, addresses, tel ephone nunbers of w tnesses)
Agent's accept ance:

| hereby accept designation as nental health care agent for
(I'nsert nanme of declarant)

Agent's signature:

(I'nsert nanme, address, telephone nunber of designated person)
B. Designation of alternative agent.

In the event that ny first agent is unavailable or unable to
serve as ny nental health care agent, | hereby desi gnhate and
appoint the follow ng individual as ny alternative nental
health care agent to make nmental health care decisions for ne
as authorized in this docunent:

(I'nsert name of designated person)

Si gned:

(My name, address, tel ephone nunber)

(Wtnesses signatures)

(I'nsert nanes, addresses, tel ephone nunbers of w tnesses)

Al ternative agent's acceptance:

| hereby accept designation as alternative nmental health care
agent for (lnsert name of declarant)

Al ternative agent's signature:

(I'nsert nanme, address, telephone nunber of alternative agent)
C. Wien this power of attorney becone effective.

This power of attorney will becone effective at the foll ow ng

20030H2036B4723 - 14 -



1 designated tine:

2 ( ) Wien | am deened i ncapabl e of making nmental health care
3 deci si ons.

4 () Wien the following condition is net:

5 (Li st condition)

6 D. Authority granted to ny nmental health care agent.

7 | hereby grant to ny agent full power and authority to nake
8 mental health care decisions for nme consistent with the

9 instructions and limtations set forth in this docunment. If |
10 have not expressed a choice in this power of attorney, or in
11 t he acconpanyi ng declaration, | authorize nmy agent to nake
12 the decision that my agent determines is the decision | would
13 make if | were conpetent to do so.

14 (1) Preferences regarding nedications for psychiatric
15 treat ment.

16 () My agent is authorized to consent to the use of any

17 nmedi cations after consultation with ny treating psychiatri st
18 and any ot her persons my agent considers appropriate.

19 () My agent is not authorized to consent to the use of any
20 medi cati ons.
21 (2) Preferences regarding el ectroconvul sive therapy
22 (ECT).
23 () My agent is authorized to consent to the adm ni stration
24 of el ectroconvul sive therapy.
25 () My agent is not authorized to consent to the
26 adm ni stration of electroconvul sive therapy.
27 (3) Preferences for experinental studies or drug trials.
28 () My agent is authorized to consent to ny participation in
29 experinmental studies if, after consultation with ny treating
30 physi ci an and any other individuals ny agent deens

20030H2036B4723 - 15 -
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appropriate, my agent believes that the potential benefits to
me outwei gh the possible risks to ne.

() My agent is not authorized to consent to ny participation
i n experinental studies.

() My agent is authorized to consent to ny participation in
drug trials if, after consultation with nmy treating physician
and any ot her individuals ny agent deens appropriate, ny
agent believes that the potential benefits to nme outweigh the
possible risks to ne.

() My agent is not authorized to consent to ny participation
in drug trials.

E. Revocation.

This power of attorney may be revoked in whole or in part at
any time, either orally or in witing, as long as | have not
been found to be incapable of making nmental health decisions.
My revocation will be effective upon communi cation to ny
attendi ng physician or other nental health care provider,
either by ne or a witness to ny revocation, of the intent to
revoke. If | choose to revoke a particular instruction
contained in this power of attorney in the manner specifi ed,

| understand that the other instructions contained in this

power of attorney will remain effective until:
(1) I revoke this power of attorney inits entirety;
(2) | nmake a new conbi ned nental health care decl aration

and power of attorney; or

(3) two years fromthe date this docunent was executed.
| understand that this power of attorney will automatically
termnate two years fromthe date of execution unless | am
deened i ncapabl e of maeking nental health care decisions at

the tinme that the power of attorney woul d expire.

20030H2036B4723 - 16 -
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I am maki ng this conmbi ned nental health care declaration and
power of attorney on the (insert day) day of (insert nonth),
(insert year).
My signature:
(My name, address, telephone nunber)
Wt nesses signatures:
(Nanes, addresses, telephone nunbers of w tnesses).
If the principal making this conbined nental health care
decl aration and power of attorney is unable to sign this
docunent, another individual nmay sign on behalf of and at the
direction of the principal.
Si gnature of person signing on ny behal f:
Si ghat ure
(Nane, address, telephone nunber)
SUBCHAPTER B
MENTAL HEALTH DECLARATI ONS
Sec.
5821. Short title of subchapter.
5822. Executi on.
5823. Form
5824. Qperation.
5825. Revocati on.
5826. Anendnent.
§ 5821. Short title of subchapter.
Thi s subchapter shall be known and may be cited as the
Advance Directive for Mental Health Act.
§ 5822. Execution.
(a) Who nay nmeke.--An individual who is at |east 18 years of
age or an emanci pated m nor and has not been deened

i ncapaci tated pursuant to section 5511 (relating to petition and

20030H2036B4723 - 17 -
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heari ng; independent evaluation) or severely nentally disabl ed
pursuant to Article Ill of the act of July 9, 1976 (P.L.817,
No. 143), known as the Mental Health Procedures Act, may nmake a
decl aration governing the initiation, continuation, wthhol ding
or withdrawal of nmental health treatnent.

(b) Requirenents.--A declaration nust be:

(1) Dated and signed by the declarant by signature or
mar k or by anot her individual on behalf of and at the
direction of the declarant.

(2) Wtnessed by two individuals, each of whom nmust be
at | east 18 years of age.

(c) Wtnesses.--
(1) An individual who signs a declaration on behal f of
and at the direction of a declarant nay not w tness the
decl arati on.
(2) A nental health care provider and its agent nay not
sign a declaration on behalf of and at the direction of a
declarant if the nmental health care provider or agent
provi des nental health care services to the declarant.
§ 5823. Form

A declaration may be in the followi ng formor any other
witten formthat expresses the wi shes of a declarant regarding
the initiation, continuation or refusal of nental health
treatment and may include other specific directions, including,
but not limted to, designation of another individual to make
mental health treatment decisions for the declarant if the
decl arant is incapable of making nmental health decisions:

Mental Heal th Decl arati on.
I, , having the capacity to make nent al

health decisions, willfully and voluntarily nake this

20030H2036B4723 - 18 -



1 decl aration regarding my nental health care.

2 | understand that nental health care includes any care,

3 treatment, service or procedure to maintain, diagnose, treat
4 or provide for nmental health, including any medication

5 program and therapeutic treatnent. Electroconvul sive therapy
6 may be administered only if | have specifically consented to
7 it inthis docunent. | will be the subject of |aboratory

8 trials or research, only if specifically provided for in this
9 docunent. Mental health care does not include psychosurgery
10 or term nation of parental rights.

11 | understand that ny incapacity will be determ ned by

12 exam nation by a psychiatrist and one of the follow ng:

13 anot her psychiatrist, psychologist, fam |y physician,

14 attendi ng physician or nental health treatnent professional.
15 Whenever possible, one of the decision nakers will be one of
16 nmy treating professionals.

17 A.  Wen this declaration becones effective.

18 This decl aration becones effective at the foll ow ng

19 designated tine:
20 ( ) Wien | am deened i ncapabl e of maki ng nental health care
21 deci si ons.
22 () Wien the following condition is net:
23 (Li st condition)
24 B. Treatnent preferences.
25 1. Choice of treatnment facility.
26 () I'nthe event that | require commtnent to a psychiatric
27 treatment facility, | would prefer to be adnmitted to the
28 following facility:
29 (I'nsert nanme and address of facility)
30 () I'nthe event that | require commtnent to a psychiatric

20030H2036B4723 - 19 -



1 treatment facility, I do not wish to be cormitted to the

2 following facility:

3 (I'nsert nanme and address of facility)

4 | understand that ny physician may have to place ne in a

5 facility that is not ny preference.

6 2. Preferences regarding nmedications for psychiatric

7 treat nent.

8 () I consent to the nedications that ny treating physician
9 recommends with the followi ng exception, preference or

10 [imtation:

11 (Li st medication and reason for exception, preference or

12 [imtation)

13 This exception, preference or limtation applies to generic,
14 brand nanme and trade nane equival ents. | understand that

15 dosage instructions are not binding on ny physician.

16 () I do not consent to the use of any nedicati ons.

17 3. Preferences regarding el ectroconvul sive therapy

18 ( ECT).

19 () I consent to the adm nistration of el ectroconvul sive
20 t her apy.
21 () I do not consent to the adm nistration of
22 el ectroconvul si ve therapy.
23 4. Preferences for experinmental studies or drug trials.
24 () I consent to participation in experinental studies if ny
25 treating physician believes that the potential benefits to ne
26 out wei gh the possible risks to ne.
27 () I do not consent to participation in experinental
28 st udi es.
29 () I consent to participation in drug trials if ny treating
30 physi ci an believes that the potential benefits to nme outwei gh
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the possible risks to ne.
() I do not consent to participation in any drug trials.

5. Additional instructions or information.
Exanpl es of other instructions or information that may be
i ncl uded:

Activities that help or worsen synptons.

Type of intervention preferred in the event of a

crisis.

Ment al and physical health history.

D etary requirenents.

Rel i gi ous preferences.

Tenporary custody of children.

Fam |y notification.

Limtations on the rel ease or disclosure of nental

heal th records.

O her matters of inportance.
C. Revocation.
This declaration may be revoked in whole or in part at any
time, either orally or in witing, as long as | have not been
found to be incapabl e of nmaking nental health decisions.
My revocation will be effective upon communi cation to ny
attendi ng physician or other nental health care provider,
either by ne or a witness to ny revocation, of the intent to
revoke. If | choose to revoke a particular instruction
contained in this declaration in the manner specified,

understand that the other instructions contained in this

declaration will remain effective until:
(1) I revoke this declaration in its entirety;
(2) | nmake a new nental health care declaration; or

(3) two years after the date this docunent was execut ed.
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D. Term nation.
| understand that this declaration will automatically
termnate two years fromthe date of execution unless | am
deened i ncapabl e of maeking nental health care decisions at
the tinme that the declaration would expire.
E. Preference as to a court-appoi nted guardi an.
| understand that | may nom nate a guardi an of mny person for
consideration by the court if incapacity proceedings are
commenced pursuant to 20 Pa.C. S. 8§ 5511. | understand that
the court will appoint a guardian in accordance with nmy nost
recent nomi nation except for good cause or disqualification.
In the event a court decides to appoint a guardian, | desire
the foll ow ng person to be appointed:
(I'nsert nanme, address and tel ephone nunber
of designated person)
( ) The appointnment of a guardian of my person will not give
t he guardi an the power to revoke, suspend or termnate this
decl arati on.
( ) Upon appointnent of a guardian, | authorize the guardian
to revoke, suspend or termnate this declaration.
| am making this declaration on the (insert day)
day of (insert nonth), (insert year).
My signature: (My nane, address, telephone nunber)
Wtnesses' signatures: (Nanes, addresses, telephone nunbers
of W t nesses)
If the principal making this declaration is unable to sign
it, another individual may sign on behalf of and at the
direction of the principal.
Si gnature of person signing on ny behal f:

(Nane, address and tel ephone nunber)

20030H2036B4723 - 22 -



§ 5824. (Qperati on.
(a) Wen operative.--A declaration becones operative when:
(1) A copy is provided to the attendi ng physician.
(2) The conditions stated in the declaration are net.

(b) Conpliance.--Wen a declaration becones operative, the
attendi ng physician and ot her nental health care providers shal
act in accordance with its provisions or conply with the
transfer provisions of section 5804 (relating to conpliance).

(c) Invalidity of specific direction.--If a specific
direction in the declaration is held to be invalid, the
invalidity shall not be construed to negate other directions in
t he declaration that can be effected without the invalid
direction.

(d) Mental health record.--A physician or other nental
health care provider to whoma copy of a declaration is
furni shed shall make it a part of the nmental health record of
the declarant, for at |least two years fromthe date of
execution, and if unwilling to conply with the declaration,
pronptly so advise those listed in section 5804(a)(2).

(e) Duration.--A declaration shall be valid until revoked by
the declarant or until two years fromthe date of execution. I|f
a declaration for nental health treatnment has been invoked and
is in effect at the specified expiration date after its
execution, the declaration shall remain effective until the
principal is no |onger incapable.

(f) Absence of declaration.--1f an individual does not make
a declaration, a presunption does not arise regarding the intent
of the individual to consent to or to refuse a nmental health
treat nent.

§ 5825. Revocati on.
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(a) Wen declaration may be revoked. --A declaration nmay be
revoked by the declarant at any tine, either orally or in
witing in whole or in part unless the individual has been found
to be incapable of making nental health decisions or the
i ndi vi dual has been involuntarily conmtted.

(b) Capacity to revoke.--Subsection (a) notw thstandi ng,
during a period of involuntary comm tnment pursuant to Article
I1l of the act of July 9, 1976 (P.L.817, No.143), known as the
Mental Health Procedures Act, a declarant may revoke the
declaration only if found to be capable of making nmental health
deci sions after exam nation by a psychiatrist and one of the
foll ow ng: anot her psychiatrist, a psychologist, famly
physi ci an, attendi ng physician or nmental treatnent professional.
Whenever possible, at |east one of the decision nakers shall be
a treating professional of the declarant or principal.

(c) Effect of revocation.--A revocation of a declaration
shall be effective upon comruni cation to the attendi ng physician
or other mental health care provider by the declarant or a
witness to the revocation of the intent to revoke.

(d) Mental health record.--An attendi ng physician or other
mental health care provider shall make revocation, a finding of
capacity or a declaration part of the nental health record of
t he decl arant.

§ 5826. Amendrent.

(a) Capacity to anend.--Wile having the capacity to make
ment al heal th decisions, a declarant may anend a decl aration by
a witing executed in accordance with the provisions of section
5822 (relating to execution).

(b) Determ nation of capacity.--During the period of

involuntary treatnment pursuant to Article Ill of the act of July
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9, 1976 (P.L.817, No.143), known as the Mental Health Procedures
Act, a declarant nay anend the declaration if the individual is
found to be capabl e of nmaking nental health decisions after
exam nation by a psychiatrist and one of the follow ng: another
psychi atrist, a psychol ogist, famly physician, attending
physi cian or nmental health treatnment professional. \Wenever
possi bl e, at | east one of the decision nmakers shall be a
treating professional of the declarant or principal.
SUBCHAPTER C
MENTAL HEALTH POVNERS OF ATTORNEY
Sec.
5831. Short title of subchapter.
5832. Executi on.
5833. Form
5834. (Qperation.
5835. Appoi ntnent of nmental health care agents.
5836. Authority of mental health care agent.
5837. Renopval of agent.
5838. Effect of divorce.
5839. Revocati on.
5840. Anendnent.
5841. Relation of nmental health care agent to court-appointed
guardi an and ot her agents.
5842. Duties of attending physician and nmental health care
provi der.
5843. Construction.
5844. Conflicting mrental—health-care powers—ofattorney <—
PROVI SI ONS. <—
5845. Validity.
§ 5831. Short title of subchapter.
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11
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14
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29
30

Thi s subchapter shall be known and may be cited as the Mental
Heal th Care Agents Act.
§ 5832. Execution.

(a) Who nmay meke.--An individual who is at |east 18 years of
age or an emanci pated m nor and who has not been deened
i ncapaci tated pursuant to section 5511 (relating to petition and
heari ng; independent evaluation) or found to be severely
mental |y di sabled pursuant to Article Ill of the act of July 9,
1976 (P.L.817, No.143), known as the Mental Health Procedures
Act, may make a nental health power of attorney governing the
initiation, continuation, wthholding or withdrawal of nental
heal th treatnent.

(b) Requirenents.--A nental health power of attorney nust
be:

(1) Dated and signed by the principal by signature or
mar k or by another individual on behalf of and at the
direction of the principal.

(2) Wtnessed by two individuals, each of whom nmust be
at | east 18 years of age.

(c) Wtnesses.--

(1) An individual who signs a nental health power of
attorney on behalf of and at the direction of a principal my
not witness the nental health power of attorney.

(2) A nental health care provider and its agent nay not
sign a nmental health power of attorney on behalf of and at
the direction of a principal if the mental health care
provi der or agent provides nental health care services to the
princi pal .

§ 5833. Form

(a) Requirenents.--A nental health power of attorney nust do
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t he foll ow ng:

(1) Identify the principal and appoint the nmental health
care agent.

(2) Declare that the principal authorizes the nental
health care agent to make nental health care decisions on
behal f of the principal.

(b) Optional provisions.--A nental health power of attorney
may:

(1) Describe any limtations that the principal inposes
upon the authority of the nmental health care agent.

(2) Indicate the intent of the principal regarding the
initiation, continuation or refusal of nmental health
treatnent.

(3) Nominate a guardian of the person of the principal
as provided in section 5511 (relating to appoi ntnent of
guar di an) .

(4) Contain other provisions as the principal my
speci fy regarding the inplenmentation of nmental health care
decisions and related actions by the nental health care
agent .

(c) Witten form--A nental health power of attorney may be
inthe following formor any other witten formidentifying the
principal, appointing a mental health care agent and decl ari ng
that the principal authorizes the nental health care agent to
make nental health care decisions on behalf of the principal.

Mental Heal th Power of Attorney

I, , having the capacity to make nent al

heal t h deci sions, authorize ny designated health care agent

to make certain decisions on ny behalf regarding nmy nental

health care. If | have not expressed a choice in this
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docunent, | authorize my agent to nake the decision that ny
agent determnes is the decision | would make if | were
conpetent to do so.
| understand that nental health care includes any care,
treatment, service or procedure to maintain, diagnose, treat
or provide for nmental health, including any medication
program and therapeutic treatnent. Electroconvul sive therapy
may be administered only if | have specifically consented to
it inthis docunent. | will be the subject of |aboratory
trials or research only if specifically provided for in this
docunent. Mental health care does not include psychosurgery
or term nation of parental rights.
| understand that ny incapacity will be determ ned by
exam nation by a psychiatrist and one of the follow ng:
anot her psychiatrist, psychologist, fam |y physician,
attendi ng physician or nental health treatnent professional.
Whenever possible, one of the decision nmakers shall be one of
nmy treating professionals.
A. Designation of agent. | hereby designate and appoint the
foll ow ng person as ny agent to nake nental health care
decisions for me as authorized in this docunent:

(I'nsert name of designated person)
Si gned:
(My name, address, telephone nunber)
(Wtnesses' signatures)
(Nanes, addresses, telephone nunbers of w tnesses)
Agent's accept ance:
| hereby accept designation as nental health care agent for
(I'nsert name of declarant)

Agent's signature:
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(I'nsert nanme, address, telephone nunber of designated person)
B. Designation of alternative agent.
In the event that ny first agent is unavailable or unable to
serve as ny nental health care agent, | hereby desi gnhate and
appoint the follow ng individual as ny alternative nental
health care agent to make nmental health care decisions for ne
as authorized in this docunent:
(I'nsert name of designated person)
Si gned:
(Wtnesses' signatures)
(Nanes, addresses, telephone nunbers of w tnesses)
Al ternative agent's acceptance:
| hereby accept designation as alternative nmental health care
agent for
(I'nsert name of declarant)
Al ternative agent's signature:
(I'nsert nanme, address, telephone nunber)
C. Wien this power of attorney becones effective.
This power of attorney will becone effective at the foll ow ng
designated tine:
() Wen | am deened incapabl e of making nental health care
deci si ons.
() Wen the following condition is net:

(Li st condition)
D. Authority granted to ny nmental health care agent.
| hereby grant to ny agent full power and authority to nake
mental health care decisions for me consistent with the
instructions and limtations set forth in this power of
attorney. If | have not expressed a choice in this power of

attorney, | authorize my agent to nake the decision that ny
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1 agent determnes is the decision | would make if | were

2 conpetent to do so.

3 1. Treatnent preferences.

4 (a) Choice of treatnent facility.

5 () Inthe event that | require commtnent to a psychiatric
6 treatment facility, | would prefer to be adnmitted to the

7 following facility:

8 (I'nsert name and address of facility)

9 () Inthe event that | require commtnent to a psychiatric
10 treatment facility, | do not wish to be cormitted to the

11 following facility:

12 (I'nsert name and address of facility)

13 | understand that ny physician may have to place ne in a

14 facility that is not ny preference.

15 (b) Preferences regarding nedications for psychiatric
16 treat ment.

17 () | consent to the nedications that nmy agent agrees to

18 after consultation with my treating physician and any ot her
19 persons ny agent considers appropriate.
20 () | consent to the nedications that my agent agrees to,
21 with the foll ow ng exception or limtation:
22 (Li st exception or limtation)
23 This exception or limtation applies to generic, brand nane
24 and trade nane equival ents.
25 () M agent is not authorized to consent to the use of any
26 medi cati ons.
27 (c) Preferences regarding el ectroconvul sive therapy
28 (ECT).
29 () M agent is authorized to consent to the adm nistration
30 of el ectroconvul sive therapy.
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() M agent is not authorized to consent to the
adm ni stration of electroconvul sive therapy.

(d) Preferences for experinental studies or drug trials.
() M agent is authorized to consent to ny participation in
experinmental studies if, after consultation with ny treating
physi ci an and any ot her individuals ny agent deens
appropriate, mnmy agent believes that the potential benefits to
me outwei gh the possible risks to ne.
() M agent is not authorized to consent to ny
participation in experinental studies.
() M agent is authorized to consent to ny participation in
drug trials if, after consultation with nmy treating physician
and any ot her individuals ny agent deens appropriate, ny
agent believes that the potential benefits to me outweigh the
possi bl e risks to ne.
() M agent is not authorized to consent to ny
participation in drug trials.

(e) Additional information and instructions.
Exanpl es of other information that may be included:

Activities that help or worsen synptons.

Type of intervention preferred in the event of a

crisis.

Ment al and physical health history.

D etary requirenents.

Rel i gi ous preferences.

Tenporary custody of children.

Fam |y notification.

Limtations on rel ease or disclosure of nental

heal th records.

O her matters of inportance.
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1 E. Revocation.

2 This power of attorney may be revoked in whole or in part at
3 any time, either orally or in witing, as long as | have not
4 been found to be incapable of making nmental health decisions.
5 My revocation will be effective upon communi cation to ny

6 attendi ng physician or other nental health care provider,

7 either by ne or a witness to ny revocation, of the intent to
8 revoke. If | choose to revoke a particular instruction

9 contained in this power of attorney in the manner specified,
10 I understand that the other instructions contained in this
11 power of attorney will remain effective until:

12 (1) I revoke this power of attorney inits entirety;

13 (2) | nmake a new nental health power of attorney; or

14 (3) two years after the date this docunent was execut ed.
15 F. Term nati on.

16 | understand that this power of attorney will automatically
17 termnate two years fromthe date of execution unless | am
18 deened i ncapabl e of maeking nental health care decisions at

19 the tinme the power of attorney would expire.
20 G Preference as to a court-appoi nted guardi an
21 I understand that | may nom nate a guardi an of ny person for
22 consideration by the court if incapacity proceedings are
23 commenced pursuant to 20 Pa.C. S. 8§ 5511. | understand that

24 the court will appoint a guardian in accordance with ny nost
25 recent nomi nation except for good cause or disqualification.
26 In the event a court decides to appoint a guardian, | desire
27 the foll ow ng person to be appointed:

28 (I'nsert nanme, address, telephone nunber of designated person)
29 ( ) The appointnent of a guardian of ny person will not give
30 t he guardi an the power to revoke, suspend or termnate this
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power of attorney.

( ) Upon appointnment of a guardian, | authorize the guardi an

to revoke, suspend or term nate this power of attorney.

| am making this power of attorney on the (insert day) of

(insert nmonth), (insert year).

My signature

(My Nanme, address, telephone nunber)

Wtnesses' signatures:

(Nanes, addresses, telephone nunbers of w tnesses)

If the principal making this power of attorney is unable to

sign it, another individual may sign on behalf of and at the

direction of the principal.

Si gnature of person signing on ny behal f:

Si ghat ure

(Nanme, address tel ephone nunber)

§ 5834. (Qperati on.

(a) Wen operative.--A nmental health power of attorney shal

beconme operative when:
(1) A copy is provided to the attendi ng physician.
(2) The conditions stated in the power of attorney are

met .

(b) Invalidity of specific direction.--If a specific
direction in a nental health power of attorney is held to be
invalid, the invalidity does not negate other directions in the
mental health power of attorney that can be effected without the
invalid direction.

(c) Duration.--A nental health power of attorney shall be
valid until revoked by the principal or until two years after
the date of execution. If a nental health power of attorney for

mental health treatnment has been invoked and is in effect at the
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1 specified date of expiration after its execution, the nental

2 health power of attorney shall renmain effective until the

3 principal is no |onger incapable.

4 (d) Court approval unnecessary.--A nental health care

5 decision nade by a nental health care agent for a principal

6 shall be effective wi thout court approval.

7 8§ 5835. Appointnment of nental health care agents.

8 (a) Successor nmental health care agents.--A principal may
9 appoint one or nore successor agents who shall serve in the

10 order nanmed in the nmental health power of attorney unless the
11 principal expressly directs to the contrary.

12 (b) Who nay not be appointed nental health care agent. --

13 Unless related to the principal by blood, marriage or adoption,
14 a principal may not appoint any of the following to be the

15 nental health care agent:

16 (1) The principal's attending physician or other nental
17 health care provider, or an enployee of the attending

18 physi ci an or other nmental health care provider.

19 (2) An owner, operator or enployee of a residential
20 facility in which the principal receives care.
21 § 5836. Authority of nmental health care agent.
22 (a) Extent of authority.--Except as expressly provided
23 otherwise in a nental health power of attorney and subject to
24 subsections (b) and (c), a nmental health care agent nmay nake any
25 nental health care decision and exercise any right and power
26 regarding the principal's care, custody and nental health care
27 treatnment that the principal could have made and exerci sed.
28 (b) Powers not granted.--A nental health power of attorney
29 may not convey the power to relinquish parental rights or

30 consent to psychosurgery.
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(c) Powers and duties only specifically granted.--Unless
specifically included in a nmental health power of attorney, the
agent shall not have the power to consent to el ectroconvul sive
t herapy or to experinental procedures or research.

(d) Mental health care decisions.--After consultation with
mental health care providers and after consideration of the
prognosi s and acceptabl e alternatives regardi ng di agnosi s,
treatments and side effects, a nmental health care agent shal
make mental health care decisions in accordance with the nental
heal th care agent's understanding and interpretation of the
instructions given by the principal at a tinme when the principal
had the capacity to nake and conmuni cate nental health care
deci sions. Instructions include a declaration made by the
principal and any clear witten or verbal directions that cover
the situation presented. In the absence of instructions, the
mental health care agent shall nake nental health care decisions
conformng with the mental health care agent's assessnent of the
principal's preferences.

(e) Mental health care information.--

(1) Unless specifically provided otherwise in a nental
heal th power of attorney, a nmental health care agent shal
have the sane rights and limtations as the principal to
request, exam ne, copy and consent or refuse to consent to
t he di sclosure of mental health care information.

(2) Disclosure of nmental health care information to a
mental health care agent shall not be construed to constitute
a wai ver of any evidentiary privilege or right to assert
confidentiality.

(3) A nental health care provider that discloses nental

health care information to a nental health care agent in good
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faith shall not be liable for the disclosure.

(4) A nental health care agent may not discl ose nental
health care information regarding the principal except as is
reasonably necessary to performthe agent's obligations to
the principal or as otherw se required by |aw.

(f) VLiability of agent.--A nental health care agent shal
not be personally liable for the costs of care and treatnent of
t he principal.
§ 5837. Renoval of agent.
(a) Gounds for renoval.--A nental health care agent may be
removed BY THE COURT for any of the foll ow ng reasons: <—

(1) Death or incapacity.

(2) Nonconpliance with a nmental health power of
attorney.

(3) Physical assault or threats of harm

(4) Coercion.

(5) Voluntary w thdrawal by the agent.

(6) Divorce.

(b) Notice of voluntary withdrawal . --
(1) A nental health care agent who voluntarily w thdraws
shall informthe principal
(2) If the nental health power of attorney is in effect,
the agent shall notify providers of nmental health treatnent.
(c) Challenges.--Third parties may chal |l enge the authority
of a nental health agent in the orphan's court division of the
court of common pl eas.

(d) Effect of renoval.--If a nental health power of attorney
provi des for a substitute agent, then the substitute agent shal
assunme responsibility when the agent is renoved. If the power of

attorney does not provide for a substitute, then a nmental health
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care provider shall follow any instructions in the power of
attorney.
§ 5838. Effect of divorce.

If the spouse of a principal is designated as the principal's
mental health care agent and thereafter either spouse files an
action in divorce, the designation of the spouse as nental
health care agent shall be revoked as of the tine the action is
filed unless it clearly appears fromthe nental health power of
attorney that the designation was intended to continue to be
effective notwithstanding the filing of an action in divorce by
ei t her spouse.

§ 5839. Revocati on.

(a) Wen a nental health power of attorney may be revoked. --
A nental health power of attorney may be revoked by the
principal at any time, either orally or in witing in whole or
in part, unless the principal has been found to be incapabl e of
maki ng nental health treatnment decisions or the principal has
been involuntarily commtted.

(b) Capacity to revoke.--Notw thstandi ng subsection (a),
during a period of involuntary comm tnment pursuant to Article
I1l of the act of July 9, 1976 (P.L.817, No.143), known as the
Mental Health Procedures Act, a principal may revoke the nental
heal th power of attorney only if found to be capabl e of making
ment al heal th decisions after exam nation by a psychiatrist and
one of the follow ng: another psychiatrist, a psychologist, a
fam |y physician, an attending physician or a nental health
treat ment professional. \Whenever possible, at |east one of the
deci sion makers shall be a treating professional of the
decl arant or principal.

(c) Effect of revocation.--A revocation shall be effective
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upon conmuni cation to the attendi ng physician or other nental
health care provider by the principal or a witness to the
revocation of the intent to revoke.

(d) Mental health record.--The attendi ng physician or other
mental health care provider shall make the revocation or a
finding of capacity part of the nental health record of the
decl arant .

(e) Reliance on nental health power of attorney.--A
physi cian or other nmental health care provider may rely on the
ef fectiveness of a nental health power of attorney unless
notified of its revocation.

(f) Subsequent action by agent.--A nental health care agent
who has notice of the revocation of a nental health power of
attorney may not make or attenpt to nake nental health care
deci sions for the principal.

§ 5840. Anendnent.

Wil e having the capacity to make nmental health decisions, a
princi pal may amend a nental health power of attorney by a
witing executed in accordance with the provisions of section
5832 (relating to execution).

8§ 5841. Relation of nental health care agent to court-appointed
guardi an and ot her agents.

(a) Procedure.--

(1) Upon receipt of notice of a guardi anship
proceedi ng, a provider shall notify the court, and the agent
at the guardi anshi p proceedi ng, of the existence of a nental
heal th advance directive.

(2) Upon receipt of a notice of guardi anshi p proceedi ng,
the agent shall informthe court of the contents of the

ment al heal th advance directive.
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(b) Accountability of nental health care agent.--

(1) If a principal who has executed a nmental health
power of attorney is l|later adjudicated an incapacitated
person, the nental health power of attorney shall remain in
ef fect.

(2) The court shall give preference to allow ng the
agent to continue nmaking nental health care decisions as
provided in the nental health advance directive unless the
princi pal specified that the guardian has the power to
term nate, revoke, or suspend the nental health power of
attorney in the advance directive.

(3) |If, after thorough exam nation, the court grants the
powers contained in the nmental health advance directive to
t he guardi an, the guardian shall be bound by the sane
obl i gations as the agent woul d have been.

(c) Nom nation of guardian of person.--In a nmental health
power of attorney, a principal nay nom nate the guardian of the
person for the principal for consideration by the court if
i ncapacity proceedings for the principal's person are thereafter
commenced. If the court determ nes that the appointnment of a
guardi an i s necessary, the court shall appoint in accordance
with the principal's nost recent nom nation except for good
cause or disqualification.

8§ 5842. Duties of attending physician and nmental health care
provi der.

(a) Conpliance with decisions of nental health care agent.--
Subject to any limtation specified in a nental health power of
attorney, an attendi ng physician or nental health care provider
shall conply with a nmental health care decision made by a nenta

health care agent to the sane extent as if the decision had been
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made by the principal.

(b) Mental health record.--

(1) An attending physician or nental health care
provi der who is given a nmental health power of attorney shal
arrange for the nental health power of attorney or a copy to
be placed in the nental health record of the principal.

(2) An attending physician or nental health care
provi der to whom an anmendnent or revocation of a nental
heal th power of attorney is comunicated shall pronptly enter
the information in the nental health record of the principal
and maintain a copy if one is furnished.

(c) Record of determ nation.--An attendi ng physician who
determ nes that a principal is unable to nmake or has regai ned
the capacity to make nental health treatnment decisions or nakes
a determnation that affects the authority of a nmental health
care agent shall enter the determnation in the nmental health
record of the principal and, if possible, pronptly informthe
princi pal and any nental health care agent of the determnination.
§ 5843. Construction.

(a) GCeneral rule.--Nothing in this subchapter shall be
construed to:

(1) Affect the requirenents of other laws of this
Commonweal t h regardi ng consent to observation, diagnosis,
treatment or hospitalization for a nental illness.

(2) Authorize a nental health care agent to consent to
any nmental health care prohibited by the laws of this
Commonweal t h.

(3) Affect the laws of this Conmonweal th regardi ng any
of the foll ow ng:

(i) The standard of care of a nental health care
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1 provider required in the adm nistration of nmental health
2 care or the clinical decision-making authority of the

3 nmental heal th care provider

4 (ii) Wen consent is required for nmental health

5 care.

6 (tit) Informed consent for nmental health care.

7 (4) Affect the ability to admt a person to a nental

8 health facility under the voluntary and involuntary

9 comm tment provisions of the act of July 9, 1976 (P.L.817,

10 No. 143), known as the Mental Health Procedures Act.

11 (b) Disclosure.--

12 (1) The disclosure requirenents of section 5836(e)

13 (relating to authority of mental health care agent) shal

14 supersede any provision in any other State statute or

15 regul ation that requires a principal to consent to disclosure
16 or which otherwi se conflicts with section 5836(e), including,
17 but not limted to, the foll ow ng:

18 (i) The act of April 14, 1972 (P.L.221, No.63),

19 known as the Pennsylvania Drug and Al cohol Abuse Contr ol
20 Act .
21 (ii) Section 111 of the act of July 9, 1976
22 (P.L.817, No.143), known as the Mental Health Procedures
23 Act .
24 (iii) The act of October 5, 1978 (P.L.1109, No.261),
25 known as the Osteopathic Medical Practice Act.
26 (iv) Section 41 of the act of Decenber 20, 1985
27 (P.L.457, No.112), known as the Medical Practice Act of
28 1985.
29 (v) The act of Novenber 29, 1990 (P.L.585, No.148),
30 known as the Confidentiality of H V-Related I nformation
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Act .

(2) The disclosure requirenents under section 5836(e)
shall not apply to the extent that the disclosure would be
prohi bited by Federal |aw and inplenenting regul ati ons.

(c) Notice and acknow edgnent requirenents.--The notice and
acknow edgnent requirenments of section 5601(c) and (d) (relating
to general provisions) shall not apply to a power of attorney
t hat provi des exclusively for nental health care decision

maki ng.

(D) LEGAL REMEDI ES. - - AN | NTERESTED PARTY MAY FILE A PETITION <—
SEEKI NG A DETERM NATI ON THAT FOLLOW NG THE DI RECTI ONS | N THE
DECLARATI ON OR THE MENTAL HEALTH PONER OF ATTORNEY, MAY CAUSE
POTENTI AL | RREPARABLE HARM OR DEATH. | N THAT EVENT, THE COURT
MAY | NVALI DATE SOMVE OR ALL OF THE PROVI SI ONS AND | SSUE ORDERS
APPROPRI ATE TO THE Cl RCUMSTANCES AUTHORI ZI NG TREATMENT. THE
COURTS SHALL | SSUE AN ORDER WTHI N 72 HOURS FROM THE FI LI NG OF
THE PETI Tl ON.

§ 5844. Conflicting rental—health—powers—ofattorney <—
PROVI SI ONS. <—
If a provision of a nental health power of attorney eenfHets <—

w-t-h—aneot-her—provision—of—arental—health—power CONFLI CTS W TH: <—
(1) THE PROVI SI ON OF ANOTHER MENTAL HEALTH POWER of
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attorney or with a provision of a declaration, the provision

of the instrunment latest in date of execution shall prevail

to the extent of the conflict.
(2) A PONAER OF ATTORNEY, THE PROVI SI ON I N THE MENTAL

HEALTH POANER OF ATTORNEY SHALL PREVAIL TO THE EXTENT OF THE

CONFLI CT, REGARDLESS OF THE DATE OF EXECUTI ON
§ 5845. Validity.

Thi s subchapter shall not be construed to limt the validity
of a health care power of attorney executed prior to the
effective date of this subchapter. A nental health power of
attorney executed in another state or jurisdiction and in
conformty with the laws of that state or jurisdiction shall be
considered valid in this Conmonweal th, except to the extent that
the nental health power of attorney executed in another state or
jurisdiction would allow a nmental health care agent to nake a
mental health care decision inconsistent with the laws of this
Commonweal t h.

Section 2. The provisions of this act are severable. If any
provision of this act or its application to any person or
circunstance is held invalid, the invalidity shall not affect
ot her provisions or applications of this act which can be given
effect without the invalid provision or application.

Section 3. This act shall take effect in 60 days.
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