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CRAHALLA, DAILEY, DENLI NGER, GEORGE, CRUCELA, HARPER,
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AN ACT
Amrending Title 62 (Procurenent) of the Pennsylvani a Consol i dated
Statutes, DEFI N NG "BUNDLI NG A COWODI TY SECTOR'; ADDI NG <—
PROVI SI ONS RELATI NG TO COWODI TY SECTOR BUNDLI NG, AND furt her
provi di ng for guaranteed energy savings and contracts.
The General Assenbly of the Conmonweal th of Pennsyl vani a
her eby enacts as foll ows:
Seetion—1.—Sections 3752, 3753 -and-3754-of Title 62 of the <—
SECTION 1. SECTION 103 OF TI TLE 62 OF THE PENNSYLVAN A <—
CONSOLI DATED STATUTES IS AMENDED BY ADDI NG A DEFI NI TI ON TO READ:
8§ 103. DEFI NI TI ONS.
SUBJECT TO ADDI TI ONAL DEFI NI TI ONS CONTAI NED | N SUBSEQUENT
PROVI SIONS OF THI'S PART WH CH ARE APPLI CABLE TO SPECI FI C
PROVI SIONS OF THI'S PART, THE FOLLOW NG WORDS AND PHRASES WHEN

USED IN THI S PART SHALL HAVE THE MEANINGS G VEN TO THEM I N THI S
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SECTI ON UNLESS THE CONTEXT CLEARLY | NDI CATES OTHERW SE:

* * %

"BUNDLI NG A COVWODI TY SECTOR. " CONSOLI DATI NG TWO OR MORE

PROCURENMENT REQUI REMENTS FOR GOODS OR SERVI CES PREVI OUSLY

PROVI DED OR PERFORVED UNDER SEPARATE SMVALLER CONTRACTS | NTO A

REQUEST FOR PROPOSAL FOR A SINGLE CONTRACT THAT IS LIKELY TO BE

UNSUI TABLE FOR AWARD TO A SVALL BUSI NESS DUE TO ANY OF THE

(1) THE DI VERSITY, SIZE OR SPECI ALI ZED NATURE OF THE

ELEMENTS OF THE PERFORVANCE SPECI FI ED.

(2) THE AGGREGATE DOLLAR VALUE OF THE ANTI Cl PATED AVWARD.

(3) THE GEOGRAPHI CAL DI SPERSI ON OF THE CONTRACT

PERFORMANCE SI TES.

(4) ANY COVBI NATI ON CF THE FACTORS DESCRI BED I N

PARAGRAPHS (1), (2) AND (3).

* * %

SECTION 2. TITLE 62 |'S AVENDED BY ADDI NG A SECTI ON TO READ:
§ 109. COVWMODI TY SECTOR BUNDLI NG

(A) __NOTICE OF INTENT TO BUNDLE COWMODI TY SECTOR. - - WHENEVER

THE DEPARTMENT PREPARES TO | SSUE A REQUEST FOR PROPCSAL THAT

WOULD HAVE THE EFFECT OF BUNDLI NG A COWCODI TY SECTOR, THE

DEPARTMENT SHALL NOTIFY ALL VENDORS BY FI RST CLASS NMAI L AND

PUBLI SH THE NOTI FI CATI ON I N THE PENNSYLVANI A BULLETIN OF I TS

I NTENT TO BUNDLE THE COMMODI TY SECTOR AT LEAST 120 _DAYS PRIOR TO

THE | SSUANCE OF THE REQUEST FOR PROPGSAL. THE NOTI FI CATI ON SHALL

ALSO | NCLUDE THE DRAFT REQUEST FOR PROPOSAL AND A SCOLI Cl TATI ON

FOR COMVENTS ON THE PROPOSAL. SUCH COMMVENTS SHALL BE ACCEPTED UP

TO 60 _DAYS AFTER THE NOTICE IS MAILED OR PUBLI SHED, WH CHEVER | S

(B) SUMVARY OF COWNMVENTS. - - AFTER RECEI VI NG COMMENTS AS A
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RESULT OF THE NOTI FI CATI ON UNDER SUBSECTI ON (A), THE DEPARTMENT

SHALL PREPARE A DETAI LED SUMVARY OF THE COMVENTS AND MAKE THE

SUMVARY AVAI LABLE FOR PUBLI C | NSPECTI ON, | NCLUDI NG POSTI NG THE

SUMVARY ON THE DEPARTMENT' S PUBLICLY ACCESSI BLE WORLD W DE VEB

SITE. THE SUMVARY SHALL BE MADE AVAI LABLE NO LATER THAN 30_DAYS

AFTER THE COMVENT DEADLI NE I N SUBSECTI ON (A).

(©) REVI SED REQUEST. - - NO SOONER THAN 30 DAYS AFTER THE

SUMVARY | S MADE AVAI LABLE TO THE PUBLI C, THE DEPARTMENT SHALL

PUBLI SH A REVI SED REQUEST FOR PROPCSAL |N THE PENNSYLVAN A

BULLETI N.

(D) _TIME TO SUBM T PROPCOSALS. - - NOTW THSTANDI NG ANY OTHER

PROVISION OF TH' S PART, ON A REQUEST FOR PROPCSAL THAT WOULD

HAVE THE EFFECT OF BUNDLI NG A COMWODI TY SECTOR, THE DEPARTMENT

SHALL PROVI DE AT _LEAST 90 DAYS FROM | SSUANCE OF THE REQUEST FOR

PROPOSALS TO BE_SUBM TTED.

SECTI ON 3. SECTIONS 3752, 3753 AND 3754 OF Tl TLE 62 ARE
AMENDED TO READ:
§ 3752. Definitions.

The foll ow ng words and phrases when used in this subchapter
shall have the neanings given to themin this section unless the
context clearly indicates otherw se:

"All owabl e costs." Equi pnent and project costs that:

(1) the governnental unit reasonably believes will be

incurred during the term of the guaranteed energy savi ngs

contract; and

(2) are docunented by industry engi neeri ng st andar ds.

"Energy conservation neasure.” A [training] program or
facility alteration designed to reduce energy consunption or
operating costs. The termmay include, without limtation:

(1) Insulation of the building structure or systens

20030H1996B3600 - 3 -
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wi thin the buil ding.

(2) Storm w ndows or doors, caul king or weat her
stripping, multiglazed wi ndows or doors, heat-absorbing or
heat-refl ective gl azed and coated w ndow or door systenmns,
addi tional glazing, reductions in glass area or other w ndow
and door system nodifications that reduce energy consunption.

(3) Autonmated or conputerized energy control systens.

(4) Heating, ventilating or air conditioning system
nodi fi cations or replacenents.

(5) Replacenent or nodification of lighting fixtures to
i ncrease the energy efficiency of the lighting system w thout
increasing the overall illumnation of a facility, unless an
increase in illumnation is necessary to conformto
applicable State or local building codes for the |ighting
system after the proposed nodifications are made.

(6) Energy recovery systens.

(7) Systens that produce steamor forns of energy such
as heat as well as electricity for use within a building or
conpl ex of buil dings.

(8) Energy conservation neasures that provide operating
cost reductions based on |ife cycle cost anal ysis.

(9) A training programor facility alteration that

reduces energy consunpti on or reduces operati ng costs,

i ncludi ng all owabl e costs, based on future reductions in

| abor costs or costs for contracted services.

(10) A facility alterati on which includes expenditures

that are required to properly inpl enent other energy

conservati on nmeasures.

(11) A programto reduce energy costs through rate

adj ustnents, |load shifting to reduce peak denmand, and/or use
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1 of alternative energy suppliers, such as, but not limted to:
2 (i) changes to nore favorable rate schedul es;

3 (ii) negotiation of lower rates, sanme supplier or

4 new suppliers, where applicable; and

5 (iii) auditing of enerqgy service billing and neters.
6 (12) The installation of energy information and control
7 systens that nonitor consunption, redirect systens to optinal
8 energy sources, and nmanage energy-usi ng equi prnent.

9 (13) Indoor air quality inprovenents.

10 (14) Daylighting systens.

11 (15) Renewable and/or on-site distributed power

12 generati on systens.

13 "Quar ant eed energy savings contract.” A contract for the

14 eval uation and recommendati on of energy conservation neasures
15 and for inplenmentation of one or nore such neasures.

16 "Governnental unit." Any officer, enployee, authority,

17 board, bureau, conmm ssion, departnent, agency or institution of
18 a governnment agency, including, but not limted to, any

19 Commonweal th agency, State-aided institution or any county,
20 city, district, municipal corporation, nunicipality, rmunicipal
21 authority, political subdivision, school district, educational
22 institution, borough, incorporated town, township, poor
23 district, county institution district, other incorporated
24 district or other public instrunmentality which has the authority
25 to contract for the construction, reconstruction, alteration or
26 repair of any public building or other public work or public
27 inprovenent, including, but not limted to, highway work.
28 "I ndustry engineering standards.” Industry engi neering
29 standards may include the follow ng:
30 (1) Life cycle costing.
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(2) The R S. Means estinmated net hod devel oped by the

R S. Means Conpany.

(3) Historical data.

(4) WNManufacturer's data.

(5) Anerican Standard Heating Refrigeration Ar-

Condi ti oni ng Engi neers ( ASHRAE) st andards.

"Qualified provider."™ A person or business which is
responsi bl e and capabl e of eval uating, recomrendi ng, desi gning,
i npl enenting and installing energy conservati on nmeasures as
determ ned by the governnmental unit.

§ 3753. Contracting procedures.

(a) GCeneral rule.--Notw thstanding any other contrary or
i nconsi stent provision of Iaw, a governnmental unit may enter
into a guaranteed energy savings contract with a qualified
provi der in accordance with the provisions of this subchapter or
in accordance with another statutorily authorized procurenent
process.

(b) Guaranteed energy savings contract.--I1f in accordance
with applicable law the award of a contract by a governnental
unit requires action at a public neeting, a governnmental unit
may award a guar ant eed energy savings contract at a public
nmeeting if it has provided public notice in the manner
prescribed [by the act of July 3, 1986 (P.L.388, No.84), known

as the Sunshine Act,] under 65 Pa.C.S. Ch. 7 (relating to open

contract and the purpose of the contract. For governnental units
that are not required to take actions on contracts at public
neeti ngs, the governnental unit may award a guaranteed energy
savi ngs contract in accordance with the procedures adopted by

t he governnental unit and the requirenments of all applicable

20030H1996B3600 - 6 -
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| aws.

(c) Conpetitive seal ed proposal s.--For the purpose of
entering into a guaranteed energy savings contract, al
governmental units are authorized to utilize the conpetitive
seal ed proposal method of procurenent. The governnental unit
shal | eval uate any proposal that neets the requirenents of the
governmental unit and is tinely submtted by a qualified
provi der. The request for proposals shall be announced through a
public notice fromthe governnental unit which will adm nister
the program The request for proposals shall provide al
interested parties with sufficient information necessary to
submt a tinmely and responsive proposal.

(d) Selection and notice.--The governnental unit shal
select the qualified provider that best neets the needs of the
governmental unit in accordance with criteria established by the
governnmental unit. For governnental units that are not required
to take actions on contracts at public neetings, the
governmental unit shall provide public notice of the award of
t he guarant eed energy savings contract within 30 days in the
Pennsyl vani a Bull etin. The notice shall include the nanmes of the
parties to the contract and the purpose of the contract. For
governnmental units that are required to take actions on
contracts at public nmeetings, the public notice shall be nmade at
| east ten days prior to the neeting. After review ng the
proposal s pursuant to subsection (e), a governnmental unit may
enter into a guaranteed energy savings contract with a qualified
provider if it finds that the anbunt it would spend on the
energy conservation nmeasures recomended in the proposal woul d
not exceed the anobunt to be saved in both energy and operati onal

costs within a [ten-year] 15-year period fromthe date of
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installation if the recommendations in the proposal were

foll owed and the qualified provider provides a witten guarantee
that the energy or operating cost savings will neet or exceed
the cost of the contract.

(e) Report.--

(1) Before the award of a guaranteed energy savi ngs
contract, the qualified provider shall provide a report as
part of its proposal which shall be available for public
i nspection, summarizing estimates of all costs of
instal l ation, maintenance, repairs and debt service and
estimates of the anmounts by which energy or operating costs
will be reduced.

(2) The report shall contain a listing of contractors
and subcontractors to be used by the qualified provider with
respect to the energy conservati on neasures.

(f) Bond.--A qualified provider to whoma contract is
awar ded shall give a sufficient bond to the governnental unit
for its faithful performance. Conmonweal th agencies shall obtain
such bonds in accordance with the provisions of section 533
(relating to security and performance bonds). All other
governmental units shall obtain such bonds in accordance with
the act of Decenber 20, 1967 (P.L.869, No.385), known as the
Public Wrks Contractors' Bond Law of 1967.

(g) Award of contract.--Notw thstandi ng any ot her provision
of | aw governing the letting of public contracts, a governnental
unit may enter into a single guaranteed energy savings contract
wi th each responsi ble provider selected in accordance with the
provi sions of this subchapter.

§ 3754. Contract provisions.

(a) GCeneral rule.--A guaranteed energy savings contract may

20030H1996B3600 - 8 -
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provi de that all paynents, except obligations on term nation of
the contract before its schedul ed expiration, shall be rmade over
a period of tine. Every guaranteed energy savings contract shal
provi de that the savings in any year are guaranteed to the
extent necessary to nmake paynents under the contract during that
year.

(b) Witten guarantee.--A guaranteed energy savings contract
shall include a witten guarantee that savings will neet or
exceed the cost of the energy conservation neasures to be
eval uat ed, recommended, designed, inplenmented or installed under
t he contract.

(c) Paynents.--A guaranteed energy savings contract nmay
provi de for paynments over a period of tine not to exceed [ten]
15 years and for the evaluation, recommendation, design,

i npl enentation and installation of energy conservati on neasures
on an installnment paynent or |ease purchase basis.

(d) |Inprovenents not causally connected to an energy

conservati on nmeasure.--An i nprovenent that is not causally

connected to an enerqy conservation neasure may be included in a

qguar ant eed energy savi ngs contract if:

(1) the total value of the i nprovenment does not exceed

15% of the total val ue of the guaranteed energy savi ngs

contract; and

(2) either:

(i) the inprovenent is necessary to conformto a

law, a rule or an ordi nance; or

(ii) an analysis within the guaranteed energy

savi hgs contract denonstrates that there i s an econonic

advantage to the governnental unit inplenenting an

i nprovenent as part of the guaranteed energy savi ngs
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and the savings justification for the i nprovenent i s docunented

by i ndustry engi neeri nqg st andar ds.

(e) Oher expenditures.--A facility alterati on which

i ncl udes expenditures that are required to properly inpl enent

ot her energy conservati on neasures nay be included as part of a

guar ant eed energy savi ngs contract. |In such case,

notw t hst andi ng any other provision of law, the install ati on of

t hese addi ti onal neasures may be supervi sed by the contractor

perform ng the guaranteed energy savi ngs contract.

Section 2 4. Title 62 is anended by adding a section to <—
read:

8§ 3758. Revi ew of proposed capital inprovenent projects.

Prior to entering into a quaranteed energy savi ngs contract

every governnental unit shall review all proposed capital

i nprovenent projects for potential applicability of this

subchapter, and shall consi der proceeding with a quar ant eed

ener gy savi ngs contract under this subchapter where appropri ate.

Section 3 5. This act shall take effect in 60 days. <—
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