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AN ACT

Prohibiting certain acts relating to trade or conmerce; and
provi ding for powers and duties of the Attorney General, for
damages and ot her renedi es and for construction and
interpretation of the act's provisions.
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7 The General Assenbly of the Conmonweal th of Pennsyl vani a

8 hereby enacts as foll ows:

9 Section 1. Short title.

10 This act shall be known and may be cited as the Free

11 Enterprise Protection Act.

12 Section 2. Declaration of purpose.

13 The purpose of this act is to pronote free enterprise and
14 free trade in the marketplaces of this Commonweal th by

15 prohibiting restraints of trade which are secured through

16 nonopolistic or collusive practices and which act or tend to act
17 to decrease conpetition between and anong persons engaged in
18 commerce and trade, whether in manufacturing, distribution,
19 financing, service industries or in related for-profit and
20 nonprofit pursuits.
21 Section 3. Definitions.
22 The foll ow ng words and phrases when used in this act shal
23 have the nmeanings given to themin this section unless the
24 context clearly indicates otherw se:
25 "Commodity." Any kind of real or personal property.
26 "Docunentary material." The original or any copy of any
27 designated docunents, including, but not limted to, witings,
28 drawi ngs, graphs, charts, photographs, electronically created
29 data and other conpilations of data.
30 "Person.” A natural person, corporation, partnership or
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associ ation of persons.

"Service." An activity, not covered by the definition of
"commodi ty" which is perfornmed in whole or in part for the
pur pose of financial gain. The termshall not include |abor
which is perforned by natural persons as enpl oyees of others.

"Trade or commerce." All economc activity involving or
relating to any conmodity or service.

Section 4. Prohibited acts.

The foll ow ng acts are prohibited:

(1) To contract, conbine or conspire in restraint of
trade or conmerce.

(2) To nonopolize, attenpt to nonopolize or conbine or
conspire with any other person or persons to nonopolize any
part of trade or commerce.

(3) To acquire, directly or indirectly, the whole or any
part of the stock or other share, capital or the assets of
any ot her person or persons, where the effect of the
acquisition may be to | essen conpetition substantially in any
line of trade or conmerce.

Section 5. Powers and duties of Attorney General.

(a) GCvil action.--The Attorney General may bring a civil
action in the Conmonweal th's proprietary capacity on behal f of
t he Commonweal th, as parens patriae on behalf of any county,
muni ci pal corporation, agency or other political subdivision, or
as parens patriae on behalf of natural persons residing in this
Commonweal th, to recover threefold the actual damages and the
costs of the suit, including a reasonable attorney fee, for any
viol ati on of section 4.

(b) Limtation of actions.--A civil action for damages for a

vi ol ation of section 4 nmust be comrenced within four years after
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1 the accrual of a cause of action, except that no statute of

2 limtation shall bar any civil action for the recovery of

3 danmges sustai ned by the Commonweal t h.

4 (c) Equitable remedy.--The Attorney CGeneral may bring a

5 civil action in the Conmonwealth's proprietary capacity on

6 behalf of the Commonweal th, as parens patriae on behal f of any
7 county, municipal corporation, agency or other political

8 subdivision, or as parens patriae on behalf of natural persons
9 residing in this Coomonweal th, for injunctive relief or other
10 equitable relief against |oss or danage, whether threatened or
11 actual, for a violation of section 4.

12 (d) Danmges for indirect purchasers.--l1n a civil action

13 wunder this section, the fact that the Commonweal th or any

14 county, agency, nunicipal corporation or other political

15 subdivision or any natural person who has sustai ned damages by
16 reason of a violation of section 4 has not dealt directly with
17 the defendant shall not bar or otherwise limt recovery, except
18 to avoid duplicate liability for the same injury.

19 Section 6. Proof of damages.
20 In any action under section 5, the Attorney General nmay
21 recover the aggregate damage sustained by the persons on whose
22 behalf the civil action has been brought w thout separately
23 proving the individual clains of each person. Proof of damages
24 nust be based on:
25 (1) statistical or sanpling nethods;
26 (2) the prorata allocation of illegal overcharges of
27 sal es occurring within this Comonweal th; or
28 (3) such other reasonable system of estimating aggregate
29 damages as the Comonweal th Court nmay permt.

30 Section 7. Procedure for distributing recovery.
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The Attorney Ceneral shall distribute, allocate or otherw se
pay the anpbunts recovered under this act in accordance with the
| aws of the Commonweal th, or in the absence of any applicable
Commonweal th | aw, as the Conmonweal th Court may aut horize. Were
it is inpossible or economcally inpractical to identify the
per sons on whose behal f a suit was brought, the anounts
recovered shall be paid into the General Fund.

Section 8. Subpoenas.

(a) Authority to issue.--Wenever the Attorney General
bel i eves that a person may be in control of information rel evant
to any civil investigation under this act, the Attorney General
may i ssue and serve subpoenas, adm nister oaths or affirmations
and exam ne wi tnesses and receive evidence. Each subpoena shal
state the subject matter of the civil investigation, describe
t he conduct constituting the alleged violation which is under
investigation and |ist the provisions of this act applicable to
the all eged violation.

(b) Form--The subpoena shall prescribe the data, tine and
pl ace at which oral testinony shall be taken, describe the
material to be produced with reasonable particularity so as to
fairly identify the docunents subpoenaed and prescribe a date
within which the material is to be produced. Under terns as the
Attorney Ceneral shall prescribe, the docunentary nmaterial shal
be avail able for inspection and copying by the person who
produced the material. The Attorney General nay use the
information in a civil action brought under this act.

I nformati on which contains trade secrets or other highly
confidential matter shall not be presented except with the
approval of the court in which a proceeding is pending after

adequate notice to the person furnishing the docunentary
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materi al .

(c) Applicability of rules.--Except as otherw se specified
by this act, conpliance with the subpoena shall be governed by
t he Pennsylvania Rules of G vil Procedure.

(d) Confidentiality.--Any testinony, docunentary material or
ot her tangi bl e evidence produced or answer made under this act
shall be kept confidential by the Attorney General prior to the
institution of a civil action brought under this act for the
al l eged violation of the provisions of this act under
i nvestigation, unless:

(1) confidentiality is waived by the person subpoenaed;

(2) disclosure is authorized by the Commonweal th Court;
or

(3) disclosure is made pursuant to section 9.

(e) Failure to obey subpoena.--In the event a wi tness served
wi th a subpoena under this act by the Attorney General fails or
refuses to produce docunentary material, to answer witten
interrogatories or to give testinony, the Attorney General nmay
petition the Cormonweal th Court for an order requiring the
witness to answer, testify or produce the docunentary nmateri al
demanded.

(f) Prohibited acts.--Any person who obstructs conpliance
with a subpoena of the Attorney General issued under authority
of this section or know ngly renoves or falsifies any
docunentary material that is the subject of a subpoena issued by
the Attorney Ceneral under authority of this section comrts a
m sdeneanor of the second degr ee.

Section 9. Cooperation with Federal Governnent and ot her
st at es.

The Attorney Ceneral nay cooperate with and coordi nate
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enforcenent of the provisions of this act with the Federal
Government and the several states, including, but not limted
to, sharing information and evi dence obtained in accordance with
section 8.

Section 10. Exceptions.

This act shall not nake illegal any activity or conduct
exenpt under Comonweal th law or the antitrust |aws of the
United States.

Section 11. Consistency with Federal |aw.

When the wording of this act is identical to or simlar to
that of a Federal antitrust statute, it shall be interpreted in
a manner consistent with conparabl e Federal antitrust |aw as
deci ded by the Federal courts whose jurisdiction includes this
Conmonweal t h.

Section 12. Jurisdiction of Cormonweal th Court.

The Commonweal th Court shall have original jurisdiction over
all actions for violations of this act.

Section 13. Action not barred as affecting or involving
interstate or foreign conmerce.

No action under this act shall be barred on the grounds that
the activities or conduct conplained of in any way affects or
involves interstate or forei gn conmerce.

Section 14. Renedies cumnul ative.

The renedi es afforded by this act are cumul ati ve.

Section 15. Effective date.

This act shall take effect in 60 days.
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