PRI OR PRI NTER S NOS. 3445, 3471 PRI NTER S NO. 3635

THE GENERAL ASSEMBLY OF PENNSYLVANIA

HOUSE BILL
No. 2429 5%

I NTRODUCED BY McNAUGHTON, SAYLOR, TULLI AND BOYES,
MARCH 14, 2002

AS AVENDED ON THI RD CONSI DERATI ON, HOUSE OF REPRESENTATI VES,
APRIL 9, 2002

AN ACT

1 Anending the act of March 4, 1971 (P.L.6, No.2), entitled "An

2 act relating to tax reformand State taxation by codifying

3 and enunerating certain subjects of taxation and inposing

4 t axes thereon; providing procedures for the paynent,

5 col l ection, adm nistration and enforcenent thereof; providing

6 for tax credits in certain cases; conferring powers and

7 i mposi ng duties upon the Departnent of Revenue, certain

8 enpl oyers, fiduciaries, individuals, persons, corporations

9 and other entities; prescribing crinmes, offenses and

10 penalties,” further defining "tangi ble personal property" and

11 "t el econmuni cations service"; defining "nobile

12 t el ecommuni cati ons service"; further providing for rules

13 relating to the sourcing of the sales and use tax relating to

14 certain nobile tel ecomunications services AND FOR EXEMPTI ONS <—
15 FROM THE RETAI L SALES TAX; and providing for special rules <—
16 for tel ecommunications services; FURTHER DEFI NI NG <—
17 " COVPENSATI ON' FOR PURPOSES OF PERSONAL | NCOVE TAXATI ON; AND

18 FURTHER PROVI DI NG FOR SETTLEMENT AND RESETTLEMENT OF THE

19 CORPORATE NET | NCOVE TAX.

20 The General Assenbly of the Conmonweal th of Pennsyl vani a

21 hereby enacts as follows:

22 Section 1. Section 201(m and (rr) of the act of March 4,

23 1971 (P.L.6, No.2), known as the Tax Reform Code of 1971,

24 anended or added April 23, 1998 (P.L.239, No.45) and May 24,

25 2000 (P.L.106, No.23), are anended and the section is anmended by
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addi ng a clause to read:

Section 201. Definitions.--The followi ng words, terns and
phrases when used in this Article Il shall have the neaning
ascribed to themin this section, except where the context

clearly indicates a different neaning:

* * %

(m "Tangi bl e personal property." Corporeal personal
property including, but not limted to, goods, wares,

mer chandi se, steam and natural and manufactured and bottl ed gas
for non-residential use, electricity for non-residential use,
prepai d tel ecomruni cati ons, prem um cable or prem um vi deo
programm ng service, spirituous or vinous |iquor and malt or
brewed beverages and soft drinks, interstate tel econmunications

service originating or termnating in this Conmonweal th and

charged to a service address in this Commonweal th (other than

nmobi | e tel econmuni cati ons service), intrastate

t el ecommuni cati ons service with the exception of (i) subscriber
line charges and basic | ocal tel ephone service for residential
use and (ii) charges for tel ephone calls paid for by inserting
noney into a tel ephone accepting direct deposits of noney to
operate, provided further, the service address of any intrastate

t el ecommuni cations service [is] (other than nobile

t el econmuni cati ons service) shall be deened to be within this

Commonweal th or within a political subdivision, regardl ess of

how or where billed or paid[.], intrastate and interstate nobile

t el econmuni cati ons services which are deened to be provided to a

custoner by a hone service provider under 4 U S.C. § 117(a)

(relating to sourcing rules), subject to the specific excepti ons

in 4 US. C. 8 116(c) (relating to rules for determning State

and | ocal governnent treatnent of charges related to nobile
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t el econmuni cati ons services), if the place of prinmary use of

that customer is |located within this Commponweal th, w t hout

regard to whet her individual transm ssions origi nate or

termnate within this Commonweal th. Mobil e tel econmuni cati ons

services shall not include charges billed to a custoner whose

prinmary place of use is outside this Commpbnweal th. In the case

of any [such] interstate or intrastate tel econmunications

service (other than nobile tel ecommuni cati ons services), any

charge paid through a credit or paynment mechani sm whi ch does not
relate to a service address, such as a bank, travel, credit or
debit card, but not including prepaid telecomunications, is
deened attributable to the address of origination of the
t el econmuni cati ons servi ce.

* %k

(rr) "Tel ecommuni cations service." Any one-way transm ssion
or any two-way, interactive transm ssion of sounds, signals or
other intelligence converted to |ike formwhich effects or is
i ntended to effect meani ngful comrunications by el ectronic or
el ectromagneti c neans via wire, cable, satellite, |ight waves,
m crowaves, radi o waves or other transm ssion nedia. The term
i ncludes all types of telecomunication transm ssions, such as
| ocal, toll, wi de-area or any other type of tel ephone service;
private line service; tel egraph service; radio repeater service;
Wi rel ess comruni cation service; personal comuni cations system

service; cellular telecommunication service[;], including nobile

t el econmuni cati ons _service; specialized nobile radio service;

stationary two-way radi o service; and pagi ng service. The term
does not include any of the follow ng:
(1) Subscriber charges for access to a video dial tone

system

20020H2429B3635 - 3 -
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(2) Charges to video programmers for the transport of video
pr ogr amm ng.

(3) Charges for access to the Internet. Access to the
I nternet does not include any of the foll ow ng:

(A) The transport over the Internet or any proprietary
network using the Internet protocol of telephone calls,
facsimle transm ssions or other telecomunications traffic to
or fromend users on the public switched tel ephone network if
the signal sent fromor received by an end user is not in an
I nt ernet protocol.

(B) Tel econmuni cation services purchased by an | nternet
service provider to deliver access to the Internet to its
cust oners.

* * %

(aaa) "Mobile tel econmuni cations service." Conmerci al

nobile radi o service, as defined in 47 CFR § 20.3 (relating to

definitions). For purposes of applying the provisions of this

article to nobile tel ecommuni cati ons services, words and phrases

used in 4 US.C. 8 124 (relating to definitions) shall have the

meani ngs gi ven to such words and phrases in that act.

SECTI ON 2. SECTION 204 OF THE ACT IS AMENDED BY ADDI NG
CLAUSES TO READ

SECTI ON 204. EXCLUSI ONS FROM TAX. --THE TAX | MPOSED BY
SECTI ON 202 SHALL NOT BE | MPOSED UPON

* * %

(62) I N ACCORDANCE W TH REGULATI ONS OF THE DEPARTMENT, THE

SALE AT RETAIL OR USE OF TANG BLE PERSONAL PROPERTY DURI NG ANY

PERI OD DESI GNATED BY THE SECRETARY OF REVENUE AT _THE DI RECTI ON

OF THE GOVERNOR.

(63) THE SALE AT RETAIL TO OR USE BY A PUBLI C SCHOOL

20020H2429B3635 - 4 -



© o0 N oo o A~ wWw N P

N ORNN N RN NN N NN R B P B R R R R R
© O N o U~ W N B O © 0 N 0o o M W N B O

30

D STRICT OR A CONSTRUCTI ON CONTRACTOR EMPLOYED BY A PUBLI C

SCHOOL DI STRICT, OF ANY MATERIALS AND BUI LDI NG SUPPLI ES USED | N

THE CONSTRUCTI ON, RECONSTRUCTI ON, REMODELI NG, _REPAI RS AND

MAI NTENANCE OF ANY PUBLI C SCHOOL BUI LDING FACILITY OR STRUCTURE

WTH N TH'S COMVONVEALTH.

(64) THE SALE AT RETAIL OR USE OF BOCKS.

Section 2 3. The act is anmended by adding a section to read:

Section 228. Special Rules for Mbile Tel econmuni cati ons

Services.--(a) The provisions and definitions of 4 U S.C. §§

116 (relating to rules for determning State and | ocal

governnent treatnent of charges related to nobil e

t el econmuni cati ons services) through 126 (relating to no

i nference) shall apply for purposes of this article to the sal e

or use of nobil e tel econmuni cati ons servi ces.

(b)Y (1) |If a custoner believes that an anpbunt of tax,

charge, fee or an assi gnnent of place of prinmary use or taxing

jurisdiction included on a billing is erroneous, the custoner

shall notify the hone service provider in witing. The custoner

shall include in this witten notification the street address

for the custoner's place of prinmary use, the account nane and

nunber for which the custoner seeks a correction, a description

of the error asserted by the custoner and any other infornmation

that the hone service provider reasonably requires to process

t he request.

(2) Wthin sixty days of receiving a notice under this

section, the hone service provider shall reviewits records. |f

the revi ew shows that the amount of tax, charge, fee, assignnent

of place of primary use or taxing jurisdiction is in error, then

the hone service provider shall correct the error and refund or

credit the anmount of tax, charge or fee erroneously coll ected

20020H2429B3635 - 5 -
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fromthe custoner for a period of up to two years fromthe date

of the custoner's witten notice. If this review shows that the

anount of tax, charqge, fee, assignnent of place of prinary use

or taxing jurisdiction is correct, then the home service

provi der shall provide a witten expl anation to the custoner.

(3) The procedures in this section shall be the first course

of renedy avail able to a custonmer who seeks correcti on of

assi gnnent of place of primary use or taxing jurisdiction or a

refund of or other conpensation for taxes, charges or fees

erroneously coll ected by the home service provider, and no cause

of action based upon a di spute arising fromsuch taxes, charges

or fees shall accrue to the extent otherwi se permtted by | aw

until a custoner has exhausted the rights and procedures set

forth in this section.

(c) For purposes of a tax inposed by a political

subdi vision, locality or other taxing authority subordinate to

the Commpbnwealth, which tax is in whole or in part inposed on or

measured by reference to nobile tel econmuni cati ons servi ces, the

tax shall only be i nposed on such nobil e tel ecommuni cati ons

services to the extent they are sitused to the taxing authority,

in accordance with the provisions of this article.

SECTI ON 4. SECTION 301(D) OF THE ACT, AMENDED APRI L 23, 1998
(P.L.239, NO 45), IS AVENDED TO READ

SECTI ON 301. DEFINITIONS. --THE FOLLOWN NG WORDS, TERMS AND
PHRASES VWHEN USED IN THI S ARTI CLE SHALL HAVE THE MEANI NG
ASCRI BED TO THEM I N TH S SECTI ON EXCEPT WHERE THE CONTEXT
CLEARLY | NDI CATES A DI FFERENT MEANI NG UNLESS SPECI FI CALLY
PROVI DED OTHERW SE, ANY REFERENCE IN TH S ARTI CLE TO THE
| NTERNAL REVENUE CODE SHALL | NCLUDE THE | NTERNAL REVENUE CCDE OF
1986 (PUBLIC LAW99-514, 26 U.S.C. 8§ 1 ET SEQ ), AS AMENDED TO

20020H2429B3635 - 6 -
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JANUARY 1, 1997:

* x %

(D) " COVPENSATI ON' MEANS AND SHALL | NCLUDE SALARI ES, WAGES,
COW SSI ONS, BONUSES AND | NCENTI VE PAYMENTS VWHETHER BASED ON
PROFI TS OR OTHERW SE, FEES, TIPS AND SI M LAR REMUNERATI ON
RECEI VED FOR SERVI CES RENDERED, VWHETHER DI RECTLY OR THROUGH AN
AGENT, AND WHETHER I N CASH OR I N PROPERTY.

THE TERM " COVPENSATI ON' SHALL NOT MEAN OR | NCLUDE: (1)

PERI GDI C PAYMENTS FOR SI CKNESS AND DI SABI LI TY OTHER THAN REGULAR
WAGES RECEI VED DURI NG A PERI GD OF SI CKNESS OR DI SABI LI TY; OR
(1'l') DI SABILITY, RETIREMENT OR OTHER PAYMENTS ARI SI NG UNDER
WORKMEN S COMPENSATI ON ACTS, OCCUPATI ONAL DI SEASE ACTS AND

SI M LAR LEG SLATI ON BY ANY GOVERNMENT; OR (I11) PAYMENTS
COMMONLY RECOGNI ZED AS OLD AGE OR RETI REMENT BENEFI TS PAID TO
PERSONS RETI RED FROM SERVI CE AFTER REACHI NG A SPECI FI C AGE OR
AFTER A STATED PERI CD COF EMPLOYMENT; OR (1V) PAYMENTS COMVONLY
KNOWN AS PUBLI C ASSI STANCE, OR UNEMPLOYMENT COWMPENSATI ON
PAYMENTS BY ANY GOVERNMENTAL AGENCY; OR (V) PAYMENTS TO

REI MBURSE ACTUAL EXPENSES; OR (VI) PAYMENTS MADE BY EMPLOYERS OR
LABOR UNI ONS, | NCLUDI NG PAYMENTS MADE PURSUANT TO A CAFETERI A
PLAN QUALI FYI NG UNDER SECTI ON 125 OF THE | NTERNAL REVENUE CODE
OF 1986 (PUBLIC LAW99-514, 26 U S.C. § 125), FOR EMPLOYE

BENEFI T PROGRAMS COVERI NG HOSPI TALI ZATI ON, SI CKNESS, DI SABI LI TY
OR DEATH, SUPPLEMENTAL UNEMPLOYMENT BENEFI TS OR STRI KE BENEFI TS:
PROVI DED, THAT THE PROGRAM DOES NOT DI SCRI M NATE | N FAVOR OF

H GHLY COVPENSATED | NDI VI DUALS AS TO ELI @ BI LI TY TO PARTI Cl PATE,
PAYMENTS OR PROGRAM BENEFI TS; OR (VI1) ANY COVPENSATI ON RECEI VED
BY UNI TED STATES SERVI CEMEN SERVI NG I N A COMBAT ZONE; OR (VIII)
PAYMENTS RECEI VED BY A FOSTER PARENT FOR | N-HOVE CARE OF FOSTER
CHI LDREN FROM AN AGENCY OF THE COMMONVEALTH OR A PCLI TI CAL

20020H2429B3635 - 7 -
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SUBDI VI SI ON THEREOF OR AN ORGANI ZATI ON EXEMPT FROM FEDERAL TAX
UNDER SECTI ON 501(C) (3) OF THE | NTERNAL REVENUE CODE CF 1954

VWH CH IS LI CENSED BY THE COMMONVWEALTH OR A POLI TI CAL SUBDI VI SI ON
THEREOF AS A PLACEMENT AGENCY; OR (I X) PAYMENTS MADE BY
EMPLOYERS OR LABOR UNI ONS FOR EMPLOYE BENEFI T PROGRAMS COVERI NG
SCClI AL SECURI TY OR RETI REMENT; OR (X) PERSONAL USE OF AN
EMPLOYER S OWNED OR LEASED PROPERTY OR OF EMPLOYER- PROVI DED
SERVICES[.]; OR (XI) RECEIPT OF FOOD AND/ OR MEDI ClI NE NOT

EXCEEDI NG FI VE THOUSAND TWO HUNDRED DOLLARS ($5, 200) PER YEAR

FROM A LAWFUL PROMOTI ON FROM A PERSON DO NG BUSINESS IN THI' S

COMVONVEALTH THAT 1S NOT RESOLD AND WHICH IS UTI LI ZED FOR

PERSONAL ANDY OR FAM LY USE.

* * %

SECTI ON 5. SECTI ON 407(D) OF THE ACT, AMENDED AUGUST 4, 1991
(P.L.97, NO 22), IS AMENDED TO READ:

SECTI ON 407. SETTLEMENT AND RESETTLEMENT. --* * *

(D) (1) [IF ANY CORPCRATI ON SHALL NEGLECT OR REFUSE TO MAKE
ANY REPORT AND PAYMENT OF TAX REQUI RED BY THI S ARTI CLE, THE
DEPARTMENT SHALL ESTI MATE THE TAX DUE BY SUCH CORPORATI ON AND
SUBJECT TO AUDI T AND APPROVAL BY THE DEPARTMENT OF THE AUDI TOR
GENERAL, SETTLE THE AMOUNT DUE BY I T FOR TAXES, PENALTIES, AND
I NTEREST THEREON AS PRESCRI BED HEREI N, FROM WHI CH SETTLEMENT
THERE SHALL BE NO RI GHT OF REVI EW OR APPEAL, BUT THE DEPARTMENT,
W TH THE APPROVAL OF THE DEPARTMENT OF THE AUDI TOR GENERAL, MNAY
REQUI RE A REPORT TO BE FI LED, AND THEREUPON MAKE A SETTLEMENT
BASED UPON SUCH REPORT AND CANCEL THE ESTI MATED SETTLEMENT.

(2) | F THE DEPARTMENT FI NDS THAT A CORPCORATI ON DESI GNS

QUI CKLY TO DEPART FROM TH S COVMONWEALTH, REMOVE PROPERTY FROM

TH S COMVONVEALTH OR DO ANY OTHER ACT THAT MAY PREJUDI CE OR

RENDER VHOLLY OR PARTLY | NEFFECTUAL AN ACTION TO COLLECT ANY

20020H2429B3635 - 8 -
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TAX, PENALTY OR I NTEREST DUE UNDER THI S ARTICLE, WHEREBY | T

BECOVES | MPORTANT THAT SUCH PROCEEDI NGS BE BROUGHT W THOUT

DELAY, THE DEPARTMENT NAY | MVEDI ATELY MAKE AN ESTI MATED

ASSESSMVENT OF TAXES, PENALTIES AND | NTEREST DUE UNDER THI S

ARTI CLE WHETHER OR NOT ANY REPORT | S THEN DUE BY LAW AND NAY

PROCEED UNDER SUCH ESTI MATED ASSESSMVENT _TO COLLECT THE TAX,

PENALTI ES AND | NTEREST, OR COVWPEL SECURI TY FOR THE SAME, AND

THEREAFTER SHALL CAUSE NOTI CE OF SUCH FI NDI NG TO BE G VEN TO

SUCH CORPORATI ON, TOGETHER WTH A DENMAND FOR AN | MVEDI ATE REPORT

AND | MVEDI ATE PAYMENT OF SUCH TAX, PENALTIES AND | NTEREST. |F

THE CORPORATI ON RECEI VI NG AN ESTI MATED ASSESSMENT FI LES ALL

REQUI RED REPORTS, THE ESTI MATED ASSESSMENT SHALL BE CANCELED

AFTER SUCH REPORTS HAVE BEEN SETTLED UNDER THI S SECTI ON AND THE

CORPORATI ON HAS PAI D THE TAXES, PENALTIES AND | NTEREST DUE UNDER

SUCH SETTLEMENT.

* * %

Section 3 6. The amendnent or addition of sections 201 and <—
228 of the act shall not affect the interpretation of those
sections with respect to any issue other than the inposition of
tax on a sale or use of nobile tel econmuni cations service
purchased at retail.

SECTION 7. THE DEPARTMENT OF REVENUE SHALL PROMULGATE <—
REGULATI ONS TO REQUI RE REPORTS FROM PERSONS REQUI RED TO COLLECT
THE TAX UNDER ARTICLE Il OF THE ACT. THE REPORTS SHALL STATE THE
AMOUNT OF TAX VH CH WOULD HAVE BEEN COLLECTED BUT FOR THE
ADDI TI ON OF SECTI ON 204(62) OF THE ACT.

SECTION 8. FOR PURPOSES OF DETERM NI NG ELI G BI LI TY FOR THE
PHARMACEUTI CAL ASSI STANCE CONTRACT FOR THE ELDERLY AND THE
PHARMACEUTI CAL ASSI STANCE CONTRACT FOR THE ELDERLY NEEDS
ENHANCEMENT Tl ER, RECEI PT OF FOOD AND/ OR MEDI CI NE NOT EXCEEDI NG

20020H2429B3635 - 9 -
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$5, 200 PER YEAR FROM A LAWFUL PROMOTI ON FROM A PERSON DO NG
BUSI NESS I N THI S COWWONVWEALTH THAT |I'S NOI' RESOLD AND VHICH | S
UTI LI ZED FOR PERSONAL ANDY OR FAM LY USE SHALL NOT BE DEEMED

| NCOVE.

Section 4 9. If a court of conpetent jurisdiction enters a
final judgnent on the nerits that is based on Federal law, is no
| onger subject to appeal and substantially limts or inpairs the
essential elements of 4 U S.C. 88 116 through 126, then the
provi sions of this act CONCERNI NG THE AMENDMVENT OR ADDI TI ON OF
SECTI ONS 201(M, (RR) AND (AAA) AND 228 OF THE ACT shall be
invalid and have no | egal effect as of the date of entry of such
j udgnent .

SECTI ON 10. THE FOLLOW NG PROVI SI ONS SHALL APPLY TO CUSTOMVER
Bl LLS | SSUED AFTER AUGUST 1, 2002:

(1) THE AMENDVENT OR ADDI TI ON OF SECTI ONS 201 AND 228 COF

THE ACT.

(2) SECTIONS 6 AND 9 OF THI S ACT.

SECTION 11. TH' S ACT SHALL TAKE EFFECT AS FOLLOWS:

(1) THE AMENDMVENT OF SECTI ON 204(64) OF THE ACT SHALL

TAKE EFFECT | N 60 DAYS.

(2) THE REMAI NDER OF THI S ACT SHALL TAKE EFFECT
| MVEDI ATELY.
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