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THE GENERAL ASSEMBLY OF PENNSYLVANIA

HOUSE BILL
No. 809 =55

| NTRODUCED BY O BRI EN, M BAKER, BARRAR, BELFANTI, CALTAG RONE
CAWLEY, COLAFELLA, COY, FRANKEL, GORDNER, HARHAI, HENNESSEY
HERVAN, HORSEY, JOSEPHS, KENNEY, LEDERER, M CHLOVI C,
M COZZI E, MUNDY, ORI E, PRESTON, SATHER, SAYLOR, SHANER
E. Z. TAYLOR THOMAS, TIGUE, WALKO, C. WLLIAMS AND W LT,
FEBRUARY 26, 2001

REFERRED TO COW TTEE ON JUDI Cl ARY, FEBRUARY 26, 2001
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AN ACT
Amending Title 15 (Corporations and Uni ncorporated Associ ati ons)
of the Pennsylvani a Consolidated Statutes, adding provisions
relating to fundanmental changes to charitable nonprofit
corporations; and further providing for judicial supervision
of certain proceedings.
The General Assenbly of the Conmonweal th of Pennsyl vani a
her eby enacts as foll ows:
Section 1. Title 15 of the Pennsyl vania Consol i dat ed
Statutes is anmended by adding a section to read:

8 5906. Charitable nonprofit corporations.

(a) GCeneral rule.--Were any provision of this subchapter or

subchapter C (relating to nmerger, consolidati on and sal e of

assets), D (relating to division), E (relating to conversion), F

(relating to voluntary di ssolution and winding up), G (relating

to involuntary liquidation and di ssolution) or H(relating to

post di ssol ution provision for liabilities) relates to a

nonprofit corporation i ncorporated for any charitabl e purpose or




1 purposes as defined under section 5103 (relating to

2 definitions):

3 (1) No action shall take effect unless, after notice to
4 the Attorney General, an order of the court approving the

5 proposed transacti on has been obtai ned, except as provided in
6 subsection (f)(3).

7 (2) No affiliation, anmendnent of articles of

8 i ncorporation, partnership, joint venture, gift or other

9 transaction, which results in a change in control of all or
10 substantially all of the assets of a nonprofit corporation

11 i ncorporated for any charitable purpose or purposes defined
12 under section 5103, shall take effect unless, after notice to
13 the Attorney General, an order of court approving the

14 proposed transacti on has been obtai ned, except as provided in
15 subsection (f)(3).

16 (b) Notice to Attorney Ceneral. --

17 (1) At least 90 days' advance witten notice of any

18 proceeding in a court concerning the proposed transaction

19 shall be provided to the Attorney General at his principal
20 office in Harrisburg, Pennsylvania. The notice shall include
21 or _be acconpani ed by any docunents or information the
22 Attorney Ceneral may request.
23 (2) Wthin 30 days after receipt of the notice required
24 by this section, the Attorney General shall notify the
25 nonprofit charitable corporation in witing of the Attorney
26 General 's deci sion on whether the proposed transaction
27 requires further review or a reconmendation to require court
28 approval .
29 (c) Scope of Attorney Ceneral's review.--In review ng the

30 proposed transaction, the Attorney General may consi der:

20010HO809B0899 - 2 -



© o0 N oo o A~ wWw N P

N ORNN N RN NN N NN R B P B R R R R R
© O N o U~ W N B O © 0 N 0o o M W N B O

30

(1) Whether the fiduciary responsibilities of trustees,

officers and directors, particularly relative to the exercise

of due diligence, have been appropriately discharged.

(2) Whether the nonprofit charitable corporation wll

receive fair market value for its charitabl e assets.

(3) Whether the transaction is at armis length or will

result in private i nurenent to any person.

(4) VWhether the remai ni ng or successor charitable

organi zation utilizes the assets for a charitabl e purpose

consistent with the articles of incorporation, as anended, of

the original nonprofit corporation

(5) Whether the parties to the transacti on have

petiti oned the court under subsection (f) for an appropri ate

cy pres proceeding as to the application of the charitable

assets after the transaction is conpl et ed.

(6) The sol vency of the renmmi ni ng or successor

charitabl e organi zati on after the transaction is conpl ete.

(d) Cost of Attorney General's review --

(1) The Attorney CGeneral nmy contract with i ndependent

experts and consultants in evaluating the propriety and

effects of the proposed transacti on and shall be rei nbursed

for all reasonable costs and expenses incurred therefor by

the identified parties, regardl ess of the Attorney General's

positi on concerni ng the proposed transacti on or the court's

ultimate di sposition of the sane.

(2) Wthin a reasonable tine after notice is given to

the Attorney General pursuant to subsection (b), the Attorney

CGCeneral shall notify the parties to the transacti on of their

obligati ons under this subsection. The parties to the

transacti on nust agree to any expendi tures for experts
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exceedi ng $100,000 and in the event such expenses i nposed

upon the charitable nonprofit organi zati on exceed a total of

$150, 000, then the excess of that anpunt shall be borne by

the O fice of the Attorney Ceneral.

(3) The parties to the transaction may petition the

court for a review and adjustnment of the costs and expenses

i ncurred under this subsection.

(e) Public hearings, notice of tinme and pl ace. - -

(1) The Attorney Ceneral nmy conduct one or nore public

heari ngs, one of which nust be held in the county where the

nonprofit charitable corporation affected by the transacti on

is |located. At the public hearing, the Attorney CGeneral nay

hear comments frominterested persons desiring to nmake

statenents reqgardi ng the proposed transacti on.

(2) The Attorney CGeneral shall notify the parties to the

transaction of any public hearing to be held at | east 14 days

prior to the date selected for the hearing.

(f) Court approval required.--

(1) Except as provided in paragraph (3), no fundanmental

change or transacti on subject to the provisions of this

section shall be effective unless and until an order of court

has been obtai ned approving the transacti on. The acti on shal

be brought in the county or counties in which the reqgi stered

office or offices of the affected charitabl e nonprofit

corporation or corporations are | ocated and shall be

published in at | east two newspapers of general circul ation

in each county involved. Al transacti on docunents shall be

submtted to the court and the sane shall be avail able for

public inspection, except for informati on deternm ned by the

Attorney General to be confidential or proprietary, or upon
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1 application by the noving party and after notice to the

2 Attorney Ceneral, the court should seal the record pending a
3 final disposition of the case. Any such orders so entered

4 shal |l be immedi ately dissolved upon the approval or other

5 final disposition of the case.

6 (2) The court nmay shorten the tine for notice to the

7 Attorney Ceneral to not |ess than 30 days and nmay reduce the
8 content of such notice, if a nonprofit corporation is:

9 (i) insolvent;

10 (ii) generally not paying its debts as they becone
11 due, unless such default is the subject of a bona fide
12 di spute; or

13 (iii) in default of a material obligation to a

14 creditor;

15 upon petition of the nonprofit corporation, any creditor

16 t hereof or a receiver appointed under Subchapter G

17 (3) Notw thstandi ng subsection (a), this subsection

18 shall not apply to transactions involving only nonprofit

19 charitabl e organi zati ons where the Attorney General has no
20 objection to the transaction and has deternm ned that no order
21 of the court is required pursuant to section 5547(b)
22 (relating to nondiversion of certain property).
23 (4) For purposes of this subsection, with reference to a
24 nonprofit corporation, "insolvent" neans a financi al
25 condition such that the sumof the corporation's debts are
26 greater than all of its property at a fair market valuation
27 (g) Savings clause.--Nothing in this section shall be

28 construed to derogate fromthe authority of the Attorney

29 General, or the rights of others, provided by conmon | aw or

30 other statute or rule.
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(h) Applicability.--No provision of this subchapter shal

apply to any charitable nonprofit corporation with total assets

of |l ess than $100, 000 before accunul ated depreci ati on or that

has held such assets in any one of its last three fiscal years.

For the purposes of this subsection, the term"total assets"

shall include the consideration in any pendi ng agreenent of

(i) Construction.--Nothing contained in this subchapter

shall be construed to limt or affect any other statutory or

commpn | aw authority vested in the Attorney Ceneral.

Section 2. Section 5976(b) of Title 15 is anmended to read:
8§ 5976. Judicial supervision of proceedings.

* x *

(b) Distribution of property comritted to charitable
purposes.--1f the assets of the corporation include any property
commtted to charitabl e purposes, the board of directors or
ot her body shall apply to the court for an order pursuant to
[section] sections 5547(b) (relating to nondiversion of certain

property) and 5906 (relating to charitable nonprofit

corporations) specifying the disposition of the property.

* * %

Section 3. This act shall take effect in 60 days.
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