PRI OR PRINTER S NO. 1435 PRINTER S NO. 2744

THE GENERAL ASSEMBLY OF PENNSYLVANIA

HOUSE BILL
No. 1258 5%

| NTRODUCED BY GANNON, ARMSTRONG BELFANTI, CHADW CK, CLYMER,
DALLY, FICHTER, HALUSKA, LAUGHLIN, MELIO N CKOL, RGCSS,
SAYLOR, SEYFERT, STERN, WLLIAMS5, Cl VERA, SATHER, YOUNGBLOOD
AND TRELLO, APRIL 13, 1999

AS AVENDED ON THI RD CONSI DERATI ON, HOUSE OF REPRESENTATI VES,
DECEMBER 6, 1999
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AN ACT

Amending Title 42 (Judiciary and Judicial Procedure) of the
Pennsyl vani a Consol i dated Statutes, providing for damages
resulting fromconputer date failure AND FOR | MMUNI TY FOR
ENVI RONVENTAL ACTIVISM and further providing for exceptions
to sovereign imunity and for exceptions to governnental
i mmunity.
THE GENERAL ASSEMBLY FI NDS AND DECLARES AS FOLLOWS:

(1) THERE HAS BEEN A DI STURBI NG | NCREASE | N LAWSUI TS,
KNOM AS STRATEGQ C LAWSUI TS AGAI NST PUBLI C PARTI Cl PATI ON
(SLAPP), BROUGHT PRI MARILY TO CHI LL THE VALI D EXERCI SE BY
Cl TI ZENS OF THEI R CONSTI TUTI ONAL RI GHT TO FREEDOM OF SPEECH
AND TO PETI TI ON THE GOVERNMENT FOR THE REDRESS OF GRI EVANCES.

(2) ITISIN THE PUBLI C | NTEREST TO EMPOAER Cl TI ZENS TO
BRING A SWFT END TO RETALI ATORY LAWSUI TS SEEKI NG TO
UNDERM NE THEI R PARTI Cl PATI ON | N THE ESTABLI SHVENT OF STATE
AND LOCAL ENVI RONMENTAL POLI CY AND | N THE | MPLEMENTATI ON AND
ENFORCEMENT OF ENVI RONVENTAL LAW AND REGULATI ONS.

(3) THI'S ACT WLL ENSURE THAT A FRI VOLOUS LAWSUI T OR A
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SLAPP CAN BE RESOLVED IN A PROVPT MANNER BY PERM TTI NG
CITIZENS TO RAISE CIVIL IMVUNITY TO SUCH SU TS WHEN FI LI NG A
PRELI M NARY OBJECTI ON FOR LEGAL | NSUFFI Cl ENCY OF A PLEADI NG
OR DEMURRER OR UPON ANOTHER APPROPRI ATE MOTI ON AND TO OBTAI'N
A STAY ON DI SCOVERY AS PROVI DED FOR I N THI S ACT.
(4) A COURT SHOULD GRANT OR DENY RELI EF ON THE
PRELI M NARY OBJECTI ON OR OTHER APPROPRI ATE MOTI ON W THOUT
RESERVI NG THE MATTER FOR FURTHER DI SCOVERY.
The General Assenbly of the Conmonweal th of Pennsyl vani a
her eby enacts as foll ows:
Section 1. Title 42 of the Pennsyl vania Consol i dat ed
Statutes is anmended by addi ng a—seetioen SECTIONS to read:

8§ 8313. Damages i n actions for conputer date fail ure.

(a) Direct danmages recoverabl e.--Notwi thstandi ng any ot her

provision of law, in an action to recover dannges based upon an

alleged failure by a conputer software consul tant properly to

detect, disclose, prevent or renediate a conputer date fail ure,

the plaintiff nmay recover direct danmges, i ncl uding:

(1) danmges resulting frombodily injury to the

plaintiff or physical dannge to the plaintiff's property

proxi mately caused by the defendant's conduct; and

(2) any costs reasonably incurred to reprogram or

repl ace and test the rel evant conputer system conputer

program or software or internal hardware tiner

(b)Y Oher damages.--1n an action to whi ch subsection (a)

applies and subject to subsection (d), there shall be no

recovery for consequential, indirect or incidental damages,

i ncluding, but not linted to, business interruption |osses,

| ost profits or | osses alleged to have resulted fromthe

plaintiff's inability to performhis contractual obligations to
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third parties, provided that nothing in this subsecti on shal

limt recovery of consequential damages for bodily injury

proxi mately caused by the defendant's conduct.

(c) Contractual rights.--Nothing in this section shall be

construed to limt the ability of contracting parties to enter

into agreenents as they deem appropriate with regard to

liability and damages.

(d) Scope.--Nothing in this section shall limt recovery of

consequential, indirect or incidental damages if the plaintiff

proves fraud, including fraudul ent m srepresentati on,

i ntenti onal harm or gross negligence. Nothing in this section

shall be construed to create or give rise to a cause of action

not ot herw se existing under | aw.

(e) Definitions.--As used in this section, the foll ow ng

wor ds and phrases shall have the neani ngs given to themin this

subsecti on:

"Conputer date failure." Either of the foll ow ng:

(1) A present or future inability of a conputer system

conputer program or software, or internal hardware tiner, to

properly handl e dates of cal endar year 1999 or subsequent

(2) An inconpatibility between:

(i) the conputer system conputer program or

software, or internal hardware tiner; and

(ii) any other system program software, internal

hardware tiner, or electronic data in any form wth

respect to the handling of dates of cal endar year 1999 or

subseguent years.

"Conputer programor software." A set of statenments or

instructions to be used directly or indirectly in a conputer in
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order to bring about a certain result.

"Conputer software consultant.” A person who creates,

repairs or nodifies conputer prograns or software for others.

The termincl udes a person who engages, subcontracts with or

enpl oys others to perform such services. The term shall not

i ncl ude a person who nmanuf actures conputer prograns or software

for sale to the general public.

"Conputer system" Any electronic device or coll ection of

© o0 N oo o A~ wWw N P

devi ces, includi ng support devi ces, networks and enbedded chi ps,

=Y
o

t hat contai ns conputer prograns, electronic instructions, input

=
=

data and output data, and that perforns functions, including,

=
N

but not limted to, logic, arithnetic, data storage and

=
w

retrieval, conmmuni cati on and control. The term shall not include

H
o

cal cul ators that are not programmabl e.

=Y
(63}

"Creates, repairs or nodifies." Any creation or alteration

=Y
(e}

of the design, source code or other conponents contai ned within

=
\l

or constituting a conputer program The term i ncludes any such

=Y
oo

servi ces provided under a contract for conputer goods and

=
O

servi ces.

§ 8340.1. PARTICI PATION I N ENVI RONMVENTAL LAW OR REGULATI ON.

N
o

N
=

(A) I MVMUNITY. - -

N
N

(1) A PERSON WHO ACTS I N FURTHERANCE OF THE PERSON S

N
w

RIGHT OF PETITI ON OR FREE SPEECH UNDER THE CONSTI TUTI ON OF

N
~

THE UNI TED STATES OR THE CONSTI TUTI ON OF PENNSYLVANIA I'N

N
(63}

CONNECTI ON W TH AN | SSUE RELATED TO ENFORCEMENT_ OR

N
(e}

| MPLEMENTATI ON OF ENVI RONMVENTAL LAW OR REGULATI ON SHALL BE

N
~

I MVUNE FROM CIVIL LIABILITY I'N ANY ACTI ON EXCEPT VWHERE THE

N
oo

COMVUNI CATI ON TO THE GOVERNMENT AGENCY |'S NOT GENUI NELY Al MED

N
(o]

AT _PROCURI NG A FAVORABLE GOVERNMVENTAL ACTION, RESULT OR

30 OUTCOME.
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(2) A COVMUNI CATION IS NOT GENUI NELY Al MED AT PROCURI NG

A FAVORABLE GOVERNMENTAL ACTION, RESULT OR OUTCOME | F IT:

(1) 1S NOT MATERIAL OR RELEVANT TO THE ENFORCEMENT

OR | MPLEMENTATI ON OF ENVI RONVENTAL LAW OR REGULATI ON;

(1)  WAS KNOW NGLY FALSE WHEN MADE;

(I11) WAS RENDERED W TH RECKLESS DI SREGARD AS TO THE

TRUTH OR FALSITY OF THE STATEMENT WHEN MADE; OR

(1V)  REPRESENTED A WRONGFUL USE OF PROCESS OR ABUSE

OF_PROCESS.

(B) STAY OF DI SCOVERY. --THE COURT SHALL STAY ALL DI SCOVERY

PROCEEDI NGS | N THE ACTI ON UPON THE FI LI NG OF PRELI M NARY

OBJECTI ONS FOR LEGAL | NSUFFI CI ENCY OF A PLEADI NG OR OTHER

APPROPRI ATE MOTION ON THE BASI S OF | MMUNI TY, PROVI DED, HOWEVER,

THAT THE COURT, ON MOTI ON AND AFTER A HEARI NG AND FOR GOOD CAUSE

SHOWN, MAY ORDER THAT SPECI FI ED DI SCOVERY BE CONDUCTED. THE STAY

OF Dl SCOVERY SHALL REMAIN I N EFFECT UNTIL NOTICE OF THE ENTRY OF

THE ORDER RULI NG ON THE PRELI M NARY OBJECTI ONS OR ON ANOTHER

APPROPRI ATE MOTI ON.

(©) ADMSSIBILITY OF COURT DETERM NATION. --1F THE COURT

DETERM NES THAT THE PLAI NTI FF HAS ESTABLI SHED THAT THERE IS A

SUBSTANTI AL LI KELI HOOD THAT THE PLAINTIFF WLL PREVAIL ON THE

CLAIM NEITHER THAT DETERM NATI ON NOR THE FACT OF THAT

DETERM NATI ON SHALL BE ADM SSI BLE | N EVI DENCE AT_ANY LATER STAGE

OF THE CASE, AND NO BURDEN OF PROOF OR DEGREE OF PROOF OTHERW SE

APPLI CABLE SHALL BE AFFECTED BY THAT DETERM NATI ON.

(D) I NTERVENTI ON. - - THE GOVERNMENT AGENCY I NVOLVED I N THE

FURTHERANCE OF A PERSON S RIGHT OF PETI TI ON OR FREE SPEECH UNDER

THE CONSTI TUTI ON OF THE UNI TED STATES OR THE CONSTI TUTI ON OF

PENNSYLVANI A N CONNECTI ON W TH A PUBLI C | SSUE NAY | NTERVENE OR

OTHERW SE PARTI Cl PATE AS AN AM CUS CURI AE I N THE ACTI ON
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© o0 N oo o A~ wWw N P

N ORNN N RN NN N NN R B P B R R R R R
© O N o U~ W N B O © 0 N 0o o M W N B O

30

I NVOLVI NG PUBLI C PETI TI ON AND PARTI Cl PATI ON.

(E) LEGAL PROTECTI ONS OF DEFENDANTS. --NOTHING IN TH' S

SECTI ON SHALL BE CONSTRUED TO LIM T ANY CONSTI TUTI ONAL,

STATUTORY OR COVVON- LAW PROTECTI ONS OF DEFENDANTS TO ACTI ONS

I NVOLVI NG PUBLI C PETI TI ON AND PARTI Cl PATI ON.

(F) ABUSE OF LEGAL PROCESS. --1N ADDI TION TO OTHER COSTS OR

REVEDI ES ALLONED BY GENERAL RULE OR STATUTE, | N ANY

ADM NI STRATI VE OR JUDI CI AL_PROCEEDI NG RELATED TO THE ENFORCEMENT

OR | MPLEMENTATI ON OF ENVI RONVENTAL LAW OR REGULATI ON, THE ACGENCY

OR COURT _NAY AWARD COSTS, | NCLUDI NG REASONABLE ATTORNEY FEES, | F

THE AGENCY OR COURT_DETERM NES THAT AN ACTION, APPEAL, CLAIM

MOTI ON OR PLEADING | S FRIVOLOUS OR TAKEN SOLELY FOR DELAY OR

THAT THE CONDUCT OF A PARTY OR COUNSEL IS DI LATORY OR VEXATI OUS.

(G _ DEFINITIONS. --THE FOLLON NG WORDS AND PHRASES WHEN USED

IN TH S SECTI ON SHALL HAVE THE MEANINGS G VEN TO THEM IN TH' S

SUBSECTI ON UNLESS THE CONTEXT CLEARLY | NDI CATES OTHERW SE:

"ACT IN FURTHERANCE OF A PERSON S RIGHT OF PETITI ON OR FREE

SPEECH UNDER THE UNI TED STATES CONSTI TUTI ON OR THE CONSTI TUTI ON

OF PENNSYLVANIA I'N CONNECTION WTH A PUBLI C | SSUE. " ANY WRI TTEN

OR ORAL_STATEMENT OR WRI TI NG MADE BEFORE A LEGQ SLATI VE,

EXECUTI VE OR JUDI Cl AL PROCEEDI NG, OR ANY OTHER OFFI Cl AL

PROCEEDI NG AUTHORI ZED BY LAW ANY WWRI TTEN OR ORAL STATEMENT OR

VWRI TI NG MADE |N CONNECTI ON W TH AN | SSUE UNDER CONSI DERATI ON OR

REVI EW BY A LEG SLATI VE, EXECUTI VE OR JUDI CI AL BODY, OR ANY

OTHER OFFI Cl AL PROCEEDI NG AUTHORI ZED BY LAW ANY WRI TTEN OR ORAL

STATEMENT OR VWRI TI NG MADE I N A PLACE OPEN TO THE PUBLIC OR A

PUBLI C FORUM I N CONNECTI ON W TH AN | SSUE OF PUBLI C | NTEREST; OR

ANY WRI TTEN OR ORAL STATEMENT OR VWRI TI NG MADE TO A GOVERNVENT

AGENCY | N CONNECTI ON W TH THE | MPLEMVENTATI ON AND ENFORCEMENT OF

ENVI RONVENTAL LAW AND REGULATI ONS.
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"ENFORCEMENT OF ENVI RONVENTAL LAW AND REGULATIONS. " ANY

ACTIVITY RELATED TO THE | DENTI FI CATI ON AND ELI M NATI ON OF

VI OLATI ONS OF ENVI RONMENTAL LAWS AND REGULATI ONS, | NCLUDI NG

| NVESTI GATI ONS OF ALLEGED VI OLATI ONS, | NSPECTI ONS OF ACTI VI TIES

SUBJECT TO REGULATI ON UNDER ENVI RONMENTAL LAW AND REGULATI ONS

AND RESPONSES TAKEN TO PRODUCE CORRECTI ON OF THE VI OLATI ONS

" GOVERNMENT AGENCY. " THE FEDERAL GOVERNMENT, THE

COMVONVEALTH AND ALL OF | TS DEPARTMENTS, COWM SSI ONS, BQOARDS

AGENCI ES AND AUTHORITIES, AND ALL POLITI CAL SUBDI VI SI ONS AND

THEI R AUTHORI TI ES.

"I MPLEMENTATI ON OF ENVI RONMVENTAL LAW AND REGULATI ONS. " ANY

ACTIVITY RELATED TO THE DEVELOPMENT AND ADM NI STRATI ON OF

ENVI RONVENTAL PROGRAMS DEVELOPED UNDER ENVI RONVENTAL LAW AND

REGULATI ONS.

Section 2. Sections 8522 and 8542 of Title 42 are anended by
addi ng subsections to read:

§ 8522. Exceptions to sovereign inmmunity.

* * %

(c) Conputer date failures.--Nothing in this section shal

create or allow an exception to sovereign i nmunity, and there

shall be no liability i nposed upon a Conmonweal th party for

damages ari sing out of a negligent act which causes or fails to

prevent a conputer date failure as defined in section 8313

(relating to damages in actions for conputer date failure).

§ 8542. Exceptions to governnmental inmunity.

* * %

(e) Conputer date failures.--Nothing in this section shal

create or allow an exception to governnental immunity, and there

shall be no liability i nposed upon a | ocal agency for danages

arising out of a neqgligent act which causes or fails to prevent
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1 a conputer date failure as defined in section 8313 (relating to
2 dammges in actions for conputer date failure).

3 Section 3. This act shall take effect irrediately—

4 AS FOLLOWE:

5 (1) THE ADDI TION OF 42 PA.C.S. § 8340.1 SHALL TAKE

6 EFFECT I N 60 DAYS.

7 (2) THE REMAI NDER OF THI S ACT SHALL TAKE EFFECT

8 | MMVEDI ATELY.
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