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THE GENERAL ASSEMBLY OF PENNSYLVANIA

HOUSE BILL
No. 2217 5%

| NTRODUCED BY LEH, REBER, WOGAN, FARGO, N CKOL, SEMVEL,
FAI RCH LD, ARGALL, FEESE, ALLEN, E. Z. TAYLOR, SAYLOR
M LLER, ARMSTRONG AND CLYMER, NOVEMBER 15, 1995

REFERRED TO COW TTEE ON STATE GOVERNMENT, NOVEMBER 15, 1995

OCO~NOUITARWNE

AN ACT

Amendi ng the act of COctober 27, 1955 (P.L.744, No.222),
entitled, as anended, "An act prohibiting certain practices
of discrimnation because of race, color, religious creed,
ancestry, age or national origin by enployers, enploynent
agenci es, | abor organi zations and others as herein defined;
creating the Pennsyl vania Human Rel ati ons Comm ssion in the
Governor's Ofice; defining its functions, powers and duties;
provi ding for procedure and enforcenent; providing for
formul ati on of an educational programto prevent prejudice;
providing for judicial review and enforcenent and inposing
penal ties,"” defining "advertisenent"” and "advertiser"; and
providing for certain forns of advertisenent.

The General Assenbly of the Conmonweal th of Pennsyl vani a
her eby enacts as foll ows:

Section 1. Section 4 of the act of Cctober 27, 1955
(P.L.744, No.222), known as the Pennsyl vania Human Rel ati ons
Act, is anmended by adding clauses to read:

Section 4. Definitions.--As used in this act unless a
different neaning clearly appears fromthe context:

* * %

(z) The term "advertisenent" or "advertisi ng" neans any

adverti senent and any simlar witten, printed, taped or
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br oadcast conmuni cati on, notice, statenent or the like which is

di sseni nat ed (whet her published, printed, circul ated, issued,

di spl ayed, posted or nmiled) for the purpose of pronoting

housi nqg activity, including, but not linmited to, rentals, |eases

and sal es. For the purpose of determ ni ng whet her secti on 9(a)

prohi bits additional conplaints frombeing filed concerni ng the

sane advertisenent, the term "adverti senent” shall include al

further di ssem nation of the sane or a substantially simlar

adverti senent or conmmuni cation in other editions, publications,

nmedia and the like for a period of one year followi ng the

initial dissenm nation of the adverti senent.

(aa) The term "advertiser" neans any person who pl aces,

publ i shes, broadcasts or simlarly causes to be di ssem nated by

any ot her neans an adverti senent or advertising as defined in

cl ause (z).

Section 2. Section 9(a), (f) and (f.1) of the act, anmended
Decenber 20, 1991 (P.L.414, No.51), are anended to read:

Section 9. Procedure. --

(a) Any natural person claimng to [be aggrieved by] have

suffered actual danmages or an actual injury because of an

al | eged unl awful discrimnatory practice may nmake, sign and file
with the Comm ssion a verified conplaint, in witing, which
shall state the nanme and address of the person, enployer, |abor
organi zati on or enploynent agency alleged to have commtted the
unl awful discrimnatory practice conplai ned of, and whi ch shal
set forth the particulars thereof and contain such other

information as may be required by the Conm ssion[.]: Provided,

however, That where the conpl aint i nvol ves a housi ng

adverti senent and the conpl ai nant does not first foll ow the

notificati on procedure set forth in section 9.1(e) prior to
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filing a conplaint under this section, the adverti ser respondent

or respondents shall not be held |liable to pay any penalties or

damages what soever under subsections (f)(2) and (f.1). Once an

action has been filed by a natural person all eging a violation

of this act, no additional action nmay be fil ed by other natural

persons under this act agai nst the sane respondent or

respondents, concerni ng the sane conduct, statenent or

statenents and/or adverti senent or adverti senents that formthe

basis of the first-filed action, except that other natural

persons who have suffered actual danmages or an actual injury

because of an alleged violation of this act may be pernmitted by

the Conmi ssion to join the first-filed action as additi onal

conpl ai nants. Gther than permtti ng such joi nder of additional

conpl ai nants, Conmi ssion representatives shall not nodify the

substance of the conplaint. The Conm ssion upon its own
initiative or the Attorney General may, in |like manner, make,

sign and file such conplaint, and nay additionally nmake, sign

and file a conpl aint seeking injunctive relief or other relief

specified in subsection (f)(1), whether or not any natural

person is alleged to have suffered actual danmages or an actual

i nfjury because of an all eged unl awful discrimnatory practice.

Any enpl oyer whose enpl oyes, or sonme of them hinder or threaten
to hinder conpliance with the provisions of this act may file

with the Comm ssion a verified conplaint, asking for assistance
by conciliation or other renedial action and, during such period
of conciliation or other renedial action, no hearings, orders or

ot her actions shall be taken by the Conm ssion agai nst such

enpl oyer.

* * %

(f) (1) If, upon all the evidence at the hearing, the
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Commi ssion shall find that a respondent has engaged in or is
engagi ng in any unlawful discrimnatory practice as defined in
this act, the Comm ssion shall state its findings of fact, and
shall issue and cause to be served on such respondent an order
requiring such respondent to cease and desist from such unl awf ul
di scrimnatory practice and to take such affirmative action,

i ncluding, but not limted to, reinbursenent of certifiable
travel expenses in matters involving the conplaint, conpensation
for loss of work in matters involving the conplaint, hiring,

rei nstatenent or upgradi ng of enployes, with or w thout back
pay, adm ssion or restoration to nenbership in any respondent

| abor organization, the making of reasonabl e accomodati ons, or
selling or |easing specified housing acconmodati ons or
commerci al property upon such equal termnms and conditions and

wi th such equal facilities, services and privileges or |ending
noney, whether or not secured by nortgage or otherw se for the
acqui sition, construction, rehabilitation, repair or naintenance
of housi ng accommodati ons or commercial property, upon such
equal terms and conditions to any person discrim nated agai nst
or all persons, and any other verifiable, reasonable out-of-
pocket expenses caused by such unlawful discrimnatory practice,
provi ded that, in those cases alleging a violation of section
5(d), (e) or (h) or 5.3 where the underlying conplaint is a

vi ol ation of section 5(h) or 5.3, the Comm ssion may award
actual damages, includi ng damages caused by humliation and
enbarrassnment, as, in the judgnment of the Comm ssion, wll

ef fectuate the purposes of this act, and including a requirenent
for report of the manner of conpliance.

(2) [Such] Except where subsection (a) renders this

par agr aph_i napplicable, such order may al so assess a civil
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penal ty agai nst the respondent in a conplaint of discrimnation
filed under sections 5(h) or 5.3:

(1) in an amount not exceeding ten thousand doll ars
($10,000) if the respondent has not been adjudged to have
commtted any prior discrimnatory practice;

(ii) in an amount not exceeding twenty-five thousand doll ars
($25,000) if the respondent has been adjudged to have comitted
one other discrimnatory practice during the five-year period
endi ng on the date of this order; or

(ti1) in an anmount not exceeding fifty thousand doll ars
($50,000) if the respondent has been adjudged to have comitted
nore than one other discrimnatory practice during the seven-
year period ending on the date of this order.

I f, however, subsection (a) does not render this paragraph

i nappl i cable and the acts constituting the discrimnatory

practice that is the object of the charge are commtted by the
same natural person who has been previously adjudged to have
commtted acts constituting a discrimnatory practice, then the
civil penalties set forth in subparagraphs (ii) and (iii) may be
i nposed without regard to the period of tine within which any
subsequent discrimnatory practice occurred.

(3) Wen the respondent is a licensee of the Commonweal t h,
t he Comm ssion shall informthe appropriate State |icensing
authority of the order with the request that the |icensing
authority take such action as it deens appropriate agai nst such
| icensee. An appeal fromthe Conmi ssion's order shall act as a
super sedeas and stay such action by the State |icensing
authority until a final decision on said appeal.

(4) If, upon all the evidence, the Conm ssion shall find

that a respondent has not engaged in any such unl awf ul
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di scrimnatory practice, the Comm ssion shall state its findings
of fact, and shall issue and cause to be served on the
conpl ai nant an order dism ssing the said conplaint as to such
respondent.

(f.1) If, upon all the evidence at the hearing, in those
cases alleging a violation of section 5(d), (e), (h) or 5.3
where the underlying conplaint is a violation of section 5(h) or

5.3, and subsection (a) does not render this subsection

i nappl i cable and the Comm ssion finds that a respondent has

engaged in or is engaging in any unlawful discrimnatory
practice as defined in this act, the Comm ssion may award
attorney fees and costs to prevailing conpl ai nants.

* %k

Section 3. The act is anmended by adding a section to read:

Section 9. 1. Pr ocedur e Regar di ng Housi ng Adverti senents. - -

(a) Wiere the alleged violation of this act conpl ai ned of

i nvol ves an adverti senent, the foll owi ng procedure specified in

this section shall apply.

(b)Y The Conmi ssion shall conpile, publish and update as

required a list of words, phrases, synbols and the |ike which

are i nperm ssi ble under this act when used i n housi ng

adverti senents and shall publish in the Pennsyl vania Bull etin

both this |list and specific exanpl es of housi ng adverti senents

whi ch are i npermni ssible under this act. This list shall be

publ i shed within sixty days of the effective date of this act

and shall serve thereafter as proposed rulemaking in full force

and effect until such tine as the final-formregul ati ons are

(c) The Conm ssion additionally shall designate an office at

whi ch specified personnel can be reached by tel ephone throughout
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the Conm ssion's regul ar hours of business to provide a tinely

response to inquiries concerning inpernissible use in housing

adverti senents of words, phrases, synbols and the |like not

addressed in the above-described |ist and specific exanpl es.

(d) Where an advertiser or any other person adversely

affected di sagrees with or does not understand the Conmi ssion's

i nterpretati on of which words, phrases, synbols and the |like are

i nperm ssible in housi ng adverti senents, the adverti ser nay

appeal or seek clarification of the Connmission's interpretation

by filing a petition with the Advertising Arbitrati on Board,

which is hereby established, under rul es established by the

Conmmi ssion. The Advertising Arbitrati on Board shall be conpri sed

of five nenbers: one nenber selected by the majority | eader of

the Senate, one nenber selected by the mnority | eader of the

Senate, one nenber selected by the majority | eader of the House

of Representatives, one nenber selected by the mnority | eader

of the House of Representatives and one nenber selected by the

Governor's Ofice. All nmenbers of the Advertising Arbitration

Board shall have significant experience in either advertising or

real estate or both of these fields.

(e) Any person who wi shes to protest adverti sing that

appears likely to have an unl awful discrinmnatory effect under

this act shall notify the advertiser, the Comm ssion and the

Attorney General of the specific adverti senent or adverti senents

protested and the specific reasons why the adverti sement or

adverti senents are alleged to be likely to have an unl awf ul

discrimnatory effect. The Comm ssion upon its own initiative or

the Attorney General may in |li ke nanner so notify the

adverti ser. The Conmi ssion shall establish a format and

procedure for so notifying the advertiser in a manner desi gned
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to expedite and effectuate this section. This fornat and

procedure shall provide for notification of the adverti ser and

Commi ssion by facsinle transm ssion and shall be designed to

encour age resol uti on of the expressed concerns about the

advertising within one nonth or | ess.

(f) Once so notified, an adverti ser nay:

(1) cease dissem nating the adverti senent and/or correct the

adverti senent to address the concerns specified;

(2) seek an opinion fromthe Advertising Arbitrati on Board

descri bed in subsection (d) to determ ne whet her the adverti sing

contai ns i nperm ssi bl e | anguage, synbols or the |ike under

procedures to be established by the Conmmi ssi on; or

(3) continue dissem nati ng the adverti senent w t hout

correction.

If the adverti ser either ceases di ssem nating or corrects the

prot ested adverti senent within a reasonable tine foll ow ng

notification as specified in subsection (a) or within a

reasonable tine following a ruling by the Adverti si ng

Arbitrati on Board that the adverti senent should be corrected as

specified in subsection (b), the advertiser shall not be |liable

for penalties under this act unless subsection (q), (h) or (i)

i s applicabl e.

(g) |If an advertiser repeatedly prints, publishes,

circul ates, issues, displays, posts or nmails during any twel ve-

nont h peri od adverti si ng whi ch appears likely to have an

unl awful discrimnatory effect under this act, the advertiser

may be required to undergo or the advertiser's enpl oyes and/ or

agents may be required to undergo appropriate training as

deternmined by the Conmission. In addition, or alternatively, the

Conmmi ssion may al so require such an adverti ser to publish
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renedi al advertising and/or to provide other services desi gned

to i ncrease conmuni ty awar eness of what constitutes

i mperm ssi bl e housi ng di scrimnati on and pronote fair housi ng

(h) If, following both notification and arbitration, if

applicable, in the nmanner specified above, an adverti ser

repeatedly prints, publishes, circul ates, issues, displays,

posts or mails during the twel ve-nonth peri od thereafter the

sane or substantially simlar advertising which appears |likely

to have an unlawful discrimnatory effect under this act, a

conpl ai nt for danmages under section 9(f)(1) may be fil ed agai nst

the advertiser as specified in section 9.

(i) An advertiser who knowingly and wilfully violates this

act nay be penalized under section 9(f)(2) and (f.1). It shal

be an affirmati ve defense precluding a finding that an

adverti ser has knowingly and wilfully violated this act if an

adverti ser has either:

(1) attenpted, in good faith, to conply with the list and

specific exanples of inperm ssi ble housing adverti senents

descri bed in subsection (b):

(2) conplied with an interpretation of the Conm ssion or its

per sonnel concer ni ng what constitutes appropri ate housi ng

adverti senents;

(3) conplied with a ruling of the Adverti senent Arbitrati on

Board descri bed in subsection (d) concerni ng what constitutes

appropri ate housi ng adverti senents; or

(4) ceased dissem nating or corrected an adverti sement as

descri bed in subsection (f).

It shall also be an affirnmati ve def ense precluding a finding

that an adverti ser has knowingly and wilfully violated this act
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if an adverti ser has nade reasonable efforts in good faith to

conmply with this act. GQuidelines as to the type of conduct which

constitutes such reasonable efforts to conply shall be devel oped

and publi shed by the Comm ssion in the Pennsyl vania Bull etin

along with the |list and specific exanples of inpernissible

adverti sing described in subsection (b).

(i) Any notification nade under the procedure described in

subsection (e) nust be made within one hundred ei ghty days after

the initial publication, circul ati on, display, posting or

simlar provision to the public of the adverti senent in

questi on. Any such notification pursuant to subsection (e) may

be withdrawn at any tine by the person naking the notification.

(k) (1) The Comm ssion shall by requl ati on establish

qui delines and rules of practice to govern, carry out, expedite

and effectuate the foregoi ng procedure and its own and the

Advertising Arbitrati on Board's actions thereunder.

(2) In order to facilitate the speedy i npl enentation of this

program the Conm ssion shall have the power and authority to

pronul gate, adopt and use gui delines which shall be published in

t he Pennsyl vania Bulletin. The quidelines shall not be subject

to review pursuant to section 205 of the act of July 31, 1968

(P.L.769, No.240), referred to as the Commpbnweal th Docunent s

Law, sections 204(b) and 301(10) of the act of October 15, 1980

(P.L.950, No.164), known as the "Comonweal th Attorneys Act," or

the act of June 25, 1982 (P.L.633, No.181), known as the

"Requl atory Review Act," and shall be effective for a period not

to exceed one year fromthe effective date of this act.

(3) After the expiration of the one-year period, al

qui del i nes shall expire and shall be repl aced by requl ati ons

whi ch shall have been pronul gated, adopted and publi shed as
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2 Section 4. This act shall take effect in 60 days.
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