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THE GENERAL ASSEMBLY OF PENNSYLVANIA

HOUSE BILL
No. 389 *ua”

I NTRODUCED BY D. R WRIGHT, ITKIN, M COHEN, COY, GORDNER,
HALUSKA, BLAUM JOSEPHS, PESCI, ROONEY, SANTONI, STABACK,
STURLA, SURRA, TRELLO RI CHARDSON, CURRY, BELFANTI AND
PETRARCA, JANUARY 27, 1995

REFERRED TO COVM TTEE ON | NSURANCE, JANUARY 27, 1995

AN ACT

1 Anending the act of April 9, 1929 (P.L.177, No.175), entitled

2 "An act providing for and reorgani zing the conduct of the

3 executive and adm nistrative work of the Commonweal th by the
4 Executive Departnment thereof and the adm nistrative

5 departnents, boards, conm ssions, and officers thereof,

6 i ncludi ng the boards of trustees of State Normal Schools, or
7 Teachers Col | eges; abolishing, creating, reorganizing or

8 aut hori zing the reorgani zation of certain admnistrative

9 departnments, boards, and conm ssions; defining the powers and
10 duties of the Governor and other executive and adm nistrative
11 of ficers, and of the several adm nistrative departnents,

12 boards, comm ssions, and officers; fixing the salaries of the
13 Governor, Lieutenant Governor, and certain other executive

14 and adm nistrative officers; providing for the appointment of
15 certain admnistrative officers, and of all deputies and

16 ot her assistants and enpl oyes in certain departnents, boards,
17 and comm ssions; and prescribing the manner in which the

18 nunber and conpensation of the deputies and all other

19 assi stants and enpl oyes of certain departnents, boards and
20 commi ssions shall be determ ned,” establishing the Ofice of

21 Consuner Advocate for Insurance as an i ndependent office

22 within the Governor's O fice and prescribing its powers and
23 duti es.

24 The General Assenbly of the Conmonweal th of Pennsyl vani a

25 hereby enacts as follows:
26 Section 1. The act of April 9, 1929 (P.L.177, No.175), known
27 as The Adm nistrative Code of 1929, is amended by addi ng an
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article to read:

ARTICLE I X-C

OFFI CE OF CONSUMER ADVOCATE FOR | NSURANCE

Secti on 901-C. Definitions.--As used in this article:

"Consuner" neans any person who is a naned i nsured, insured

or beneficiary of a policy of insurance, other than worker's

conpensati on i nsurance, or any other person who may be affected

in any way by the Insurance Departnent's exerci se of or the

failure to exercise its authority, except with respect to

wor ker's conpensati on i nsur ance.

"Departnent” means the | nsurance Departnent of the

Commpnweal th and i ncl udes the | nsurance Conmi SSi oner.

"I nsurer" nmeans any "conpany, "associ ati on" or "exchange" as

such terns are defined in section 101 of the act of May 17, 1921

(P.L.789, No.285), known as "The | nsurance Departnent Act 1921."

Section 902-C. Ofice of Consuner Advocate for | nsurance.--

(a) There is hereby establi shed as an i ndependent office within

the Governor's Ofice an Ofice of Consuner Advocate for

| nsurance to represent the interest of consuners before the

depart nent.

(b)Y The Ofice of Consuner Advocate for | nsurance shall be

headed by the Consumer Advocate for |nsurance, who shall be

appoi nted by the Governor, by and with the advi ce and consent of

a majority of the nenbers elected to the Senate. The Consuner

Advocate for | nsurance shall be a person who by reason of

trai ni ng, experience and attainnent is qualified to represent

the i nterest of consuners. Conpensation shall be set by the

Executi ve Board.

(c) No individual who serves as a Consuner Advocate for

I nsurance shall, while serving in the position, engage in any
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busi ness, vocation or other enpl oynment, or have other interests,

i nconsi stent with the official responsibilities, nor shall the

i ndi vi dual seek or accept enpl oynent nor render benefici al

services for conpensation with any insurer subject to the

authority of the office during the tenure of the appoi nt nent and

for a period of two years imediately after the appointnent is

served or termn nated.

(d) Any individual who is appointed to the position of

Consuner Advocate for | nsurance shall not seek el ecti on nor

accept appointnment to any el ective office during the tenure as

Consuner Advocate for | nsurance and for a period of two years

after the appointnent is served or termn nated.

Secti on 903-C. Assistant Consunmer Advocates for | nsurance;

Enpl oyes. --The Consuner Advocate for |nsurance shall appoi nt

attorneys as assi stant consuner advocates for insurance and

addi tional clerical, technical and professional staff as may be

appropriate, and nay contract for additional services as shal

be necessary for the perfornmance of the duties inposed by this

article. The conpensati on of assistant consuner advocates for

i nsurance and clerical, technical and professional staff shal

be set by the Executive Board. No assi stant consuner advocate

for insurance or other staff enploye shall, while serving in the

positi on, engage in any busi ness, vocati on or other enpl oynent,

or have other interests, inconsistent with official

responsi bilities.

Secti on 904-C. Powers and Duties of the Consuner Advocate

for Insurance.--(a) |In addition to any other authority

conferred by this article, the Consuner Advocate for |nsurance

is authorized to and shall, in carrying out the responsibilities

under this article, represent the interest of consuners as a
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party, or otherw se participate for the purpose of representing

an interest of consuners, before the departnent in any natter

properly before the departnent, and before any court or agency,

initiating proceedings if, in the judgnent of the Consuner

Advocate for | nsurance, the representati on nay be necessary, in

connection with any matter involving requl ation by the

departnent, whether on appeal or otherw se initiated.

(b)Y The Consuner Advocate for | nsurance nay exercise

discretion in determining the interests of consuners which wll

be advocated in any particul ar proceedi ng and in detern ni ng

whet her or not to participate in or initiate any particul ar

proceeding and, in so deternm ning, shall consider the public

interest, the resources avail able and the substantiality of the

effect of the proceeding on the interest of consuners. The

Consuner Advocate for | nsurance nmay refrain fromintervening

when, in the judgnent of the Consuner Advocate for |nsurance,

intervention is not necessary to represent adequately the

i nterest of consuners.

(c) In addition to any other authority conferred by this

article, the Consuner Advocate for |nsurance is authorized to

represent an interest of consuners which is presented for

consi deration, upon petition in witing, by a substanti al nunber

of persons who are consuners of an insurer subject to requl ation

by the departnent. The Consuner Advocate for |nsurance shal

notify the principal sponsors of the petition within a

reasonable tine after recei pt of the petition of the action

taken or intended to be taken with respect to the i nterest of

consuners presented in that petition. |If the Consuner Advocate

for Insurance declines or is unable to represent the interest,

witten notification and the reasons for the action shall be

19950H0389B0394 - 4 -



© o0 N oo o A~ wWw N P

N ORNN N RN NN N NN R B P B R R R R R
© O N o U~ W N B O © 0 N 0o o M W N B O

30

gi ven to the sponsors.

(d) Any action brought by the Consuner Advocate for

| nsur ance before a court or an agency of this Conmbnweal th shal

be brought in the nane of the Consuner Advocate for | nsurance:

Provi ded, That the Consuner Advocate for |nsurance nay name a

consuner or group of consuners in whose nane the acti on may be

brought or may join with a consuner or group of consuners in

bri ngi ng the acti on.

(e) At a tinme as the Consuner Advocate for | nsurance

deternines, in accordance with applicable tine limtations, to

initiate, intervene or otherw se participate in any departnent,

agency or court proceedi ng, the Consuner Advocate for |nsurance

shall issue publicly a witten statenent, a copy of whi ch shal

be filed in the proceeding in addition to any required entry of

appear ance, stating concisely the specific interest of consuners

to be protected.

(f) The Consuner Advocate for |Insurance shall be served with

copies of all filings, correspondence or other docunents fil ed

by insurers with the departnent unl ess the Consuner Advocate for

Il nsurance inforns the insurer that specific types of cl asses of

docunents need not be so served. The departnent shall not accept

a docunent as tinely filed if the docunent is also required to

be served on the Consuner Advocate for | nsurance and the insurer

has not indicated that service has or is being nmade on the

Consuner Advocate for |nsurance. |Insurers shall provide any

ot her nonprivileged i nformati on or data requested by the

Consuner Advocate for |Insurance to the extent that the reqguest

is reasonably related to the performance of his duties under

this article.

Secti on 905-C. Duties of the Departnent.--1n dealing with
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any proposed acti on which may substantially affect the interest

of consuners, including, but not limted to, a proposed change

of rates and the adoption of rules, requl ati ons, quidelines,

orders, standards or final policy decisions, the departnent

(1) Notify the Consuner Advocate for |nsurance and provide,

free of charge, copies of all rel ated documents when notice of

the proposed action is given to the public or at a tine fixed by

agreenent between the Consuner Advocate for | nsurance and the

departnent in a nmanner to assure the Consuner Advocate for

| nsur ance reasonabl e noti ce and adequate tine to determ ne

whether to intervene in the natter.

(2) Consistent with its other statutory responsibilities,

take action with due consideration to the interest of consuners.

Secti on 906-C. Savings Provision; Construction.--(a)

Not hi ng contained in this article shall in any way limt the

ri ght of any consumer to bring a proceedi ng before either the

departnment or _a court.

(b) Nothing contained in this article shall be construed to

inmpair the statutory authority or responsibility of the

departnent to requlate insurers in the public interest.

Secti on 907-C. Reports. --The Consuner Advocate for | nsurance

shall annually transmt to the Governor and to the General

Assenbly, and shall make available to the public, an annual

report on the conduct of the O fice of Consuner Advocate for

| nsur ance. The Consuner Advocate for |nsurance shall make

reconmendati ons as may, fromtine to ti ne, be necessary or

desirable to protect the interest of consuners.

Section 908-C. Assessnent Upon |Insurers; Disposition,

Appropri ati on and D sbursenent of such Assessnents.--(a) Before
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Novenber 1 of each year the Consuner Advocate for |nsurance

shall estimate the total expenditures for the Ofice of Consuner

Advocate for | nsurance and subnit the estinmate to the Governor

in accordance with section 610. At the sane tine the Consuner

Advocate for |Insurance subnmits his estimate to the Governor, the

Consuner Advocate for | nsurance shall al so submt the estimte

to the General Assenbly. The estinate shall not exceed 0.0125%

of the total gross intrastate revenues of all insurers subject

to the jurisdiction of the departnent for the precedi ng cal endar

vear. The Consuner Advocate for | nsurance, or his desi gnhated

representatives, shall be afforded an opportunity to appear

before the Governor, the Appropriations Conmittee of the Senate

and the Appropriations Conmttee of the House of Representatives

regarding his estimate. |If the General Assenbly fails to approve

t he budget of the Consuner Advocate for | nsurance for the

pur poses of this section by March 20, the departnent shal

assess insurers on the basis of the | ast-approved all ocati on.

VWhen the General Assenbly approves the proposed budget, the

Consuner Advocate for | nsurance and the departnent shall nmke an

adjustnent in the assessnent to refl ect the approved budget. The

O fice of Consuner Advocate for | nsurance shall subtract from

the budget finally approved by the General Assenbly any bal ance

of the appropriation to be carried over into the fiscal year

fromthe preceding one. The renmai nder so determ ned shal

constitute the total assessnent and shall be all ocated to and

paid by insurers in the nanner hereafter prescribed.

(b)Y For each fiscal year the allocation shall be made as

foll ows:

(1) The Ofice of Consuner Advocate for |nsurance shal

deternmine for the precedi ng cal endar year the amount of its
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expendi tures directly attributable, or in its judgnent properly

allocable, to its activities in connection with each group of

i nsurers furnishing the sane kind of insurance and debit the

anount so determ ned to such group

(2) The Ofice of Consuner Advocate for |nsurance shall then

allocate the total assessnent prescribed in subsection (a) to

each group in the proportion which the sumof the debits nmade to

it bears to the sumof the debits made to all groups. The Ofice

of Consuner Advocate for |Insurance shall transmt to the

departnent the result of the aforesaid all ocati on.

(c) The departnent shall thereafter conplete the assessnent

procedure and coll ect the assessnents as foll ows: Each insurer

within a group shall then be assessed for and shall pay to the

departnent such proportion of the anpbunt allocated to its group

as the gross intrastate revenues of the insurer for the

precedi ng cal endar year bear to the total gross intrastate

revenues of its group for that year. The departnent shall gqive

notice by reqgistered nmail to each insurer of the anpunt |lawfully

charged against it under the provisions of this section, which

anount shall be paid by the insurer within thirty days of

recei pt of the notice, unless the departnent specifies on the

notices sent to all insurers an install nent plan of paynent, in

whi ch case each i nsurer shall pay each install nent on or before

the date specified by the departnent. Wthin fifteen days after

recei pt of the notice, the insurer agai nst which the assessnent

has been nade may file with the departnent objections setting

out in detail the grounds upon whi ch the objector regards the

assessnent to be excessive, erroneous, unlawful or invalid. The

departnent, after notice to the objector, shall hold a hearing

upon the objections. After the hearing, the departnent shal
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1 record upon its mnutes its findings on the objections and shal
2 transmt to the objector, by certified mail, notice of the

3 anount, if any, charged against it in accordance with the

4 findings, which anpbunt, or any installnent then due, shall be
5 paid by the objector within ten days after receipt of the notice
6 of the findings of the departnent with respect to the

7 objections. If any paynent prescribed by this subsection is not
8 nmde as aforesaid, the departnent nmay suspend or revoke

9 certificates of authority to do business in this Commonweal th,
10 certify autonobile registrations to the Secretary of

11 Transportation for suspension or revocation or, through the

12 Ofice of Attorney Ceneral, may institute an appropriate action
13 at law for the anount |awfully assessed, together with any

14 additional cost incurred by the departnent or the Ofice of

15 Attorney Ceneral by virtue of an insurer's failure to pay.

16 (d) No suit or proceeding shall be naintained in any court
17 for the purpose of restraining or in any way del aying the

18 collection or paynent of any assessnent made under subsection
19 (a), (b) or (c), but every insurer against which an assessnent
20 is made shall pay the sanme as provided in subsection (c). Any
21 insurer meking any such paynent may, at any tine within two
22 years fromthe date of paynent, sue the Conmonwealth in an
23 action at law to recover the anpbunt paid, or any part thereof,
24 upon the ground that the assessnent was excessive, erroneous,
25 unlawful or invalid, in whole or in part, provided that
26 objections, as hereinbefore provided, were filed with the
27 departnent and paynent of the assessnent was nade under pr ot est
28 either as to all or part thereof. In any action for recovery of
29 any paynents nmade under this section, the claimnt shall be

30 entitled to rai se every relevant i ssue of |aw, but the findi ngs
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of fact made by the departnent, pursuant to this section, shal

be prina facie evidence of the facts therein stated. Any

records, books, data, docunents and nenoranda relating to the

expenses of the Ofice of Consuner Advocate for | nsurance shal

be adnmissible in evidence in any court and shall be prinma facie

evidence of the truth of their contents. If it is finally

deternmined in any such action that all or any part of the

assessnent for whi ch paynent was nade under protest was

excessi ve, erroneous, unlawful or invalid, the Ofice of

Consuner Advocate for | nsurance shall nake a refund to the

clai mant out of the appropriation specified herein as directed

by the court.

(e) The procedure in this section providing for the

deternmination of the | awful ness of assessnents and the recovery

back of paynents made pursuant to such assessnents shall be

exclusive of all other renedi es and procedures.

(f) It is the intent and purpose of this section that each

i nsurer shall advance to the O fice of Consuner Advocate for

Il nsurance its reasonabl e share of the cost of adnministering this

act. The O fice of Consuner Advocate for |nsurance shall keep

records of the costs incurred in connection with the

adm ni stration and enforcenent of this act or any other act. The

Ofice of Consuner Advocate for | nsurance and the departnent

shall also keep a record of the manner in which it shall have

conput ed the anmbunt assessed agai nst every insurer. Such records

shall be open to inspection by all interested parties. The

deterni nati on of such costs and assessnents by the Ofice of

Consuner Advocate for | nsurance and the departnent, and the

records and data upon which the same are nade, shall be

considered prima facie correct. In any proceeding instituted to
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1 challenge the reasonabl eness or correctness of any assessnent

2 under this section, the party challenging the sane shall have

3 the burden of proof.

4 (g) Al assessnents received, collected or recovered under
5 this act shall be paid by the departnent into the General Fund
6 of the State Treasury through the Departnent of Revenue.

7 (h) Al such assessnents, allocated to and paid by insurers,
8 shall be held in trust solely for the purpose of defraying the
9 cost of the administration and performance of the duties of the
10 Ofice of Consuner Advocate for Insurance relating to

11 proceedings before the departnent, the corresponding regulatory
12 agencies of the United States, related judicial proceedings and
13 other such matters within the jurisdiction of the Ofice of

14 Consuner Advocate for Insurance, and shall be earmarked for the
15 wuse of, and annually appropriated to, the Ofice of Consuner

16 Advocate for Insurance for disbursenent solely for that purpose.
17 (i) Al requisitions upon such appropriation shall be signed
18 by the Consuner Advocate for Insurance or such deputies as he
19 nray designate in witing to the State Treasurer and shall be
20 presented to the State Treasurer and dealt with by himand the
21 Treasury Departnent in the manner prescribed by the act of Apri
22 9, 1929 (P.L.343, No.176), known as "The Fiscal Code."
23 Section 2. This act shall take effect in 90 days.
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