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THE GENERAL ASSEMBLY OF PENNSYLVANIA

HOUSE BILL
No. 2977 5%
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AN ACT
Amrending Title 2 (Adm nistrative Law and Procedure) of the
Pennsyl vani a Consol i dated Statutes, authorizing governnent
agencies to use alternative neans of dispute resolution to
resolve certain issues in controversy.
The General Assenbly of the Conmonweal th of Pennsyl vani a
her eby enacts as foll ows:
Section 1. Title 2 of the Pennsylvani a Consol i dated Statutes
i s amended by adding a section to read:

§ 105.1. Adninistrative ADR Law.

The provisions of Subchapter C of Chapter 5 (relating to

admi ni strative alternati ve di spute resol ution) shall be known

and nay be cited as the Admi nistrati ve ADR Law.

Section 2. Chapter 5 of Title 2 is anmended by adding a
subchapter to read:
CHAPTER 5
PRACTI CE AND PROCEDURE

* * %

SUBCHAPTER C



1 ADM NI STRATI VE ALTERNATI VE DI SPUTE RESCLUTI ON

2 Sec.

3 571. Scope of subchapter.

4 572. Declaration of policy.

5 573. Definitions.

6 574. General authority.

7 575. Neutrals.

8 576. Confidentiality.

9 b577. Authorization of arbitration.

10 578. Arbitrators.

11 579. Authority of the arbitrator.

12 580. arbitration proceedings.

13 581. Arbitration awards.

14 582. Judicial review

15 583. Support services.

16 § 571. Scope of subchapter

17 (a) General rule.--Except as provided in subsection (b),
18 this subchapter shall apply to all government agencies.

19 (b) Exceptions.--None of the provisions of this subchapter
20 shall apply to:
21 (1) Proceedings before the Departnment of Revenue,
22 Audi tor General or Board of Finance and Revenue, involving
23 the original settlenent, assessnment or determ nation or
24 resettl enment, reassessnent or redeterm nation, review or
25 refund of taxes, interest or paynents nmade into the State
26 Treasury.
27 (2) Proceedings before the Secretary of the Commonweal t h
28 under the act of June 3, 1937 (P.L.1333, No.320), known as
29 t he Pennsyl vani a El ecti on Code.
30 (3) Proceedings before the Departnment of Transportation
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involving matters revi ewabl e under 42 Pa.C.S. 8§ 933 (relating
to appeal s from governnment agencies).
(4) Proceedings before the State System of Hi gher

Educati on i nvol ving student discipline.

1

2

3

4

5 § 572. Declaration of policy.
6 The General Assenbly hereby finds and decl ares that:

7 (1) Admnistrative proceedings are intended to offer

8 pronpt, expert and inexpensive neans of resolving disputes as
9

an alternative to litigation in the courts of this

10 Conmonweal t h.

11 (2) Adm nistrative proceedings are becom ng increasingly
12 formal, costly and | engthy and result in unnecessary

13 expenditures of tinme by individuals and businesses and in a
14 decreased |i kel i hood of settlenent of disputes.

15 (3) Alternative nmeans of dispute resolution are used in
16 the private sector and, in appropriate circunmstances, result
17 in decisions that are faster, |ess contentious and | ess

18 expensi ve.

19 (4) Such alternative neans can result in nore creative,
20 ef ficient and sensi bl e outconmes especially with respect to
21 adm ni strative decisions inpacting on business.

22 (5) Alternative nmeans of dispute resolution my be used
23 in a wde variety of adm nistrative prograns.

24 (6) Explicit authorization of the use of alternative

25 means of dispute resolution will elimnate any anbiguity

26 under existing |aw.

27 (7) The availability of a wide range of alternative

28 di spute resol ution procedures, and an increased understandi ng
29 of the nost effective use of such procedures, wll enhance
30 t he operation of governnent and better serve both the public
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and busi ness.

§ 573. Definitions.

The foll ow ng words and phrases when used in this subchapter
shall have the neanings given to themin this section unless the
context clearly indicates otherw se:

"Alternative dispute resolution technique."” Any procedure
that is used instead of an adjudication to resolve issues in
controversy, including, but not limted to, settlenent
negoti ations, conciliation, facilitation, nediation, fact-
finding, mnitrials and arbitration, or any conbination thereof.

"Award." Any decision by an arbitrator resolving the issues
in controversy.

"Di spute resolution communication.” Any oral or witten
comuni cation prepared for the purposes of a dispute resolution
proceedi ng, including any nmenoranda, notes or work product of
the neutral, parties or nonparty participant, except a witten
agreenent to enter into a dispute resolution proceeding or a
final witten agreenent or arbitration award reached as a result
of a dispute resolution proceeding.

"Di spute resolution proceedi ng" or "proceeding." Any process
in which an alternative neans of dispute resolution is used to
resolve an issue in controversy in which a neutral is appointed
and specified parties participate.

"Issue in controversy.” An issue that is material to a
deci si on concerning an adm ni strative program of an agency and
as to which there is disagreenent between:

(1) an agency and a person who woul d be substantially
af fected by the decision; or
(2) persons who woul d be substantially affected by the

deci si on.

19940H2977B4023 - 4 -



© o0 N oo o A~ wWw N P

N ORNN N RN NN N NN R B P B R R R R R
© O N o U~ W N B O © 0 N 0o o M W N B O

30

“"Neutral.” An individual who, with respect to an issue in
controversy, functions specifically to aid the parties in
resol ving the controversy.

"Party." The nanmed parties in an adm nistrative proceeding
or a person who will be significantly affected by the decision
in the adm nistrative proceeding and who participates in the
pr oceedi ng.

"Roster.” The list maintained by the Ofice of Ceneral
Counsel of individuals qualified to provide services as
neutral s.

§ 574. GCeneral authority.

(a) GCeneral rule.--A governnment agency may use a di spute
resol uti on proceeding for the resolution of an issue in
controversy, if all parties agree to such proceeding.

(b) Exceptions.--A government agency shall consider not
using a dispute resolution proceeding if the matter:

(1) involves a situation where maintaining an
established policy is of special inportance, so that

vari ations anong i ndivi dual decisions are not increased and

such a proceeding is not likely to reach consistent results

anong i ndi vi dual deci si ons;

(2) significantly affects persons or organi zati ons who
are not parties to the proceeding;

(3) involves a situation where a full public record of
the proceeding is inportant, and a dispute resolution
proceedi ng cannot provide such a record; or

(4) involves a situation where the agency nust maintain

continuing jurisdiction over the matter with the authority to

alter the disposition of the matter in light of changed

ci rcunst ances, and a di spute resolution proceeding wll

19940H2977B4023 - 5 -



interfere with this requirenent.

(c) Promulgation of agency policy.--1n consultation with
ot her governnent agenci es as appropriate and with professional
organi zati ons experienced in matters concerni ng dispute
resol uti on, each governnment agency shall adopt a policy that
addresses the use of alternative dispute resolution techniques.
Such professional organi zations include, but are not necessarily
l[imted to: the Pennsylvania Bar Association, the Anerican
Arbitration Association, the Pennsylvania Council of Mediators
and the Society for Professionals in Dispute Resolution. In
devel opi ng such a policy, each governnment agency shall exam ne
alternative neans of resolving disputes in connection with
adj udi cati ons, rul emaki ng proceedi ngs, enforcenent actions,

i ssuing and revoking permts or |icenses, contract
adm nistration, litigation and other actions.

(d) Dispute resolution specialists.--The head of each
government agency shall designate a dispute resolution
speci alist for the agency. The specialist shall be responsible
for the inplenentation of the provisions of this subchapter and
t he agency policy devel oped under this subchapter.

(e) Training.--Each governnent agency shall provide for
training on a regular basis for the dispute resolution
speci al i st of the agency and ot her enpl oyees involved in
i npl enenting the policy of the agency. The training shal
enconpass the theory and practice of negotiation, nediation,
arbitration or related techniques. The dispute resol ution
speci alist may periodically reconmend enpl oyees who woul d
benefit fromsimlar training to the agency head.

(f) Procedures for grants and contracts.--Each governnment

agency shall reviewits standard agreenents for contracts,
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grants and ot her assistance and shall determ ne whether to anmend
any such standard agreenent to authorize and encourage use of
alternative dispute resolution techniques.

(g) Voluntary use.--Alternative dispute resol ution
t echni ques aut hori zed under this subchapter are voluntary
procedures which supplenment rather than |imt other avail able
di spute resol uti on techni ques.
§ 575. Neutrals.

(a) Qualifications generally.--A neutral nay be a permanent
or tenporary officer or enployee of this Comonweal th or any
ot her individual who is acceptable to the parties to a dispute
resol ution proceeding. A neutral shall have no official,
financial or personal conflict of interest with respect to the
i ssues in controversy, unless such interest is fully disclosed
inwiting to all parties and all parties agree that the neutral
may serve.

(b) Nature of service.--A neutral who serves as a

conciliator, facilitator or nediator serves at the will of the
parties.
(c) Functions of Ofice of General Counsel.--The Ofice of

CGeneral Counsel shall performthe follow ng functions in
consul tation with appropriate governnent agenci es and

pr of essi onal organi zati ons experienced in nmatters concerning
di spute resolution, including, but not limted to, those
specified in section 574(c) (relating to general authority):

(1) Establish standards for neutrals, including
experience, training, affiliations, diligence, actual or
potential conflicts of interest and other qualifications, to
whi ch agencies may refer.

(2) Miintain a roster of individuals who neet such
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standards and are otherwi se qualified to act as neutrals,

whi ch shall be nade avail abl e upon request.

(3) Enter into contracts for services of neutrals that
may be used by governnment agencies on an elective basis in

di sput e resol uti on proceedi ngs.

(4) Devel op procedures that permt governnent agencies
to obtain the services of neutrals on an expedited basis.

(d) Use of agency enpl oyees.--A governnment agency nay use
t he services of one or nore enpl oyees of other agencies to serve
as neutrals in dispute resolution proceedi ngs. The agenci es nay
enter into an interagency agreenent that provides for the
rei nbursenent by the user agency or the parties of the full or
partial cost of the services of such an enpl oyee.

(e) Contracts and conpensation.--Any governnment agency may
enter into a contract with any person on the roster. The parties
in a dispute resolution proceeding shall agree on reasonable
conpensation for the neutral.

§ 576. Confidentiality.

(a) GCeneral rule.--Except as provided in subsection (b), any
di spute resol ution comruni cation is privileged. Disclosure of
di sput e resol uti on comruni cati ons may not be required or
conpel | ed through di scovery or any other process. Dispute
resol uti on comuni cations shall not be adm ssible as evidence in
any action or proceeding, including, but not limted to, a
judicial, admnistrative or arbitration action or proceeding.

(b) Exceptions.--

(1) A settlement docunent nmay be introduced in an action
or proceeding to enforce the settlenment agreenent expressed
in the docunent, unless the settlenent docunment by its terns

states that it is unenforceable or not intended to be legally
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bi ndi ng. For purposes of this section, a settlenent docunent
is a witten docunent signed by the parties to the agreenent.
(2) To the extent that the dispute resolution
conmuni cation is relevant evidence in a crimnal matter, the
privilege and limtation set forth in subsection (a) does not
apply to:
(1) a dispute resolution comunication containing a
threat that bodily injury may be inflicted on a person;
(ii) a dispute resolution conmunication containing a
threat that damage nay be inflicted on real or persona
property under circunstances constituting a felony; or
(ti1) conduct during a dispute resolution procedure
causing direct bodily injury to a person.
8§ 577. Authorization of arbitration.

(a) GCeneral rule.--Arbitration my be used as an alternative
means of dispute resolution with the consent of all parties.
Consent may be obtained either before or after an issue in
controversy has arisen. A party may agree to submit only certain
issues in controversy to arbitration or to arbitration on the
condition that the anbunt of the award will be within a
speci fied range.

(b) Agreenment to arbitration nust be voluntary.--A
gover nnent agency may not require any person to consent to
arbitration as a condition of entering into a contract or
obtaining a benefit.

(c) Authority of agency enpl oyees.--An officer or enployee
of a government agency may offer to use arbitration for the
resolution of issues in controversy, if the officer or enployee
has authority to enter into a settlenent concerning the matter

or is otherwi se specifically authorized by the agency to consent
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to the use of arbitration.
§ 578. Arbitrators.

(a) Selection.--The parties to an arbitration proceedi ng
shall be entitled to participate in selection of the arbitrator.

(b) Qualifications.--The arbitrator shall be a neutral who
neets the criteria of this subchapter
§ 579. Authority of the arbitrator.

An arbitrator to whoma dispute is referred under this
subchapt er may:

(1) Regulate the course of and conduct heari ngs.

(2) Adm nister oaths and affirmations.

(3) Conpel the attendance of w tnesses and production of
evi dence at the hearing, but only to the extent that the
agency involved is otherw se authorized by |law to do so.

(4) WMake awards.

8§ 580. Arbitration proceedi ngs.

(a) GCeneral rule.--The arbitrator shall set a tine and pl ace
for the hearing on the dispute and shall notify the parties not
| ess than 30 days before the hearing.

(b) Record of hearing.--Any party which would |ike a record
of the hearing shall:

(1) Be responsible for the preparation of the record.

(2) Notify the other parties and the arbitrator of the
preparation of the record.

(3) Furnish copies to all identified parties and the
arbitrator

(4) Pay all costs for the record, unless the parties
agree otherwi se or the arbitrator determ nes that the costs
shoul d be apporti oned.

(c) Conduct of arbitration.--The follow ng shall apply to
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all arbitration proceedi ngs under this subchapter:
(1) The parties are entitled to be heard, to present

evi dence relevant to the controversy and to cross-exan ne

W t nesses appearing at the hearing.

(2) The hearing shall be conducted expeditiously and in
an informal manner.
(3) The arbitrator nmay receive oral or docunentary

evi dence, except that irrelevant, imuaterial, unduly

repetitious or privileged evidence nmay be excluded by the

arbitrator
(4) The arbitrator shall interpret and apply rel evant
statutory and regul atory requirenents.

(d) Ex parte conmunications.--A party shall not nake or
knowi ngly cause to be nade any conmuni cation with the arbitrator
on the party's behalf w thout notice unless the parties agree
otherwise. If a conmunication is made in violation of this
section, the arbitrator shall prepare a nmenorandum of the
comuni cati on which shall becone a part of the record and shal
all ow an opportunity for rebuttal. If the arbitrator receives a
comuni cation which violates this section, the arbitrator nay,
to the extent consistent with the interests of justice and
policies underlying this subchapter, require the offending party
to show cause why the claimof such party should not be resol ved
agai nst such party as the result of the inproper conduct.

(e) Award.--The arbitrator shall nmake the award within 30
days after the close of the hearing, or the date of the filing
of any briefs required by the arbitrator, whichever is |later,
unl ess the parties agree to sone other tinme limt or the agency
provi des by regulation for sone other tine limt.

§ 581. Arbitration awards.
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(a) GCeneral rule.--Unless the governnment agency provides
ot herwi se by regulation, the award in an arbitration proceeding
under this subchapter shall include a brief, informal discussion
of the factual and |egal basis for the award, but fornal
findings of fact or conclusions of |aw shall not be required.

(b) Service.--The prevailing party shall file the award with
all relevant agencies, along with proof of service on al
parties.

(c) Finality.--The award in an arbitration proceedi ng shal
beconme final 30 days after it is served on all parties.

(d) Binding nature.--A final award is binding on the parties
and may be enforced as an adjudication under this title.

(e) Use in other proceedings.--An award entered under this
subchapter in an arbitration proceeding may not serve as an
estoppel in any other proceeding for any issued that was
resolved in the proceeding. Such an award al so may not be used
as precedent or otherw se be considered in any factually
unrel ated proceedi ng, whet her conducted under this subchapter,
by an agency, or in a court, or in any other arbitration
pr oceedi ng.

§ 582. Judicial review

(a) GCeneral rule.--Notw thstanding any other provisions of
this subchapter, any party adversely affected or aggrieved by an
award or order made in an arbitration or other dispute
resol uti on proceedi ng conducted under this subchapter may appeal
the award in accordance with Chapter 7 (relating to judicial
revi ew.

(b) Agency decision on use of subchapter.--A decision by an
agency to use or not use a dispute resolution proceedi ng under

this subchapter shall be a nonappeal abl e order under Chapter 7.
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§ 583. Support services.

For the purposes of this subchapter, an agency may use the

1
2
3 services or facilities of other Commobnweal th agencies with the
4 consent or agreenent of the other agency.

5

Section 3. This act shall take effect in 60 days.
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SOURCE NOTES

2 Pa.C.S. 8 571: Patterned after 2 Pa.C.S. § 501.

2 Pa.C.S. § 572: Patterned after act of Novenber 15, 1990,
P.L. 101-552, 8 2 (note to 5 U S.CS. § 571).

2 Pa.C.S. 8 573: Patterned after 5 U.S.C. § 571.

2 Pa.C.S. 8 574: Subsections (a) and (b) patterned after 5
U S . C § 572(a) and (b).

2 Pa.C.S. 8 575: Patterned after 5 U.S.C. § 573.

2 Pa.C.S. § 576: Patterned after 5 U.S.C. 8 574. The
10 wunofficial citations for the statutes cited in subsection (j)
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11 are: Act 1957- _, 65 P.S. §8 66.1 et seq.; and Act 1984-159,
12 35 P.S. § 7301 et seq.

13 2 Pa.C.S. 8 577: Patterned after 5 U.S.C. § 575.

14 2 Pa.C.S. § 578: Patterned after 5 U.S.C. § 577.

15 2 Pa.C.S. 8§ 579: Patterned after 5 U.S.C. § 578.

16 2 Pa.C.S. 8§ 580: Patterned after 5 U.S.C. § 579.

17 2 Pa.C.S. § 581: Patterned after 5 U.S.C. § 580.

18 2 Pa.C.S. § 582: Patterned after 5 U.S.C. § 581.

19 2 Pa.C.S. 8§ 583: Patterned after 5 U.S.C. § 583.
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