PRI OR PRI NTER S NO. 2333 PRI NTER S NO. 2426

THE GENERAL ASSEMBLY OF PENNSYLVANIA

HOUSE BILL
No. 1914 %5

| NTRODUCED BY LESCOVI TZ, MARKOSEK, FAJT, LaGROITA, M N. WRI GHT,
COLAFELLA, CLARK, VAN HORNE, KREBS, WOZN AK, CAPPABI ANCA
D. W SNYDER, ROONEY, RAYMOND, DeLUCA, FAI RCHI LD, KENNEY,
STI SH, PRESTON, GODSHALL, LEVDANSKY, ACOSTA, RUBLEY,
BATTI STO, KASUNI C, TANGRETTI, VEON, FLICK, TIGUE, DALEY,
TULLI, OLASZ, TRELLO, MARSICO, LAUGHLI N, KAI SER, BELFANTI AND
CESSAR, JUNE 23, 1993

AS REPORTED FROM COWM TTEE ON BUSI NESS AND ECONOM C DEVELOPMENT,
HOUSE OF REPRESENTATI VES, AS AMENDED, SEPTEMBER 28, 1993
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AN ACT
Amendi ng the act of Novenber 26, 1978 (P.L.1309, No.317),
entitled "An act regul ating the awardi ng and executi on of
certain public contracts; providing for contract provisions
relating to the retention, interest, and paynent of funds
payabl e under the contracts; and repealing inconsistent
acts," further providing for pronpt paynent schedul es.

The General Assenbly of the Conmonweal th of Pennsyl vani a
her eby enacts as foll ows:

Section 1. Section 1 of the act of Novenmber 26, 1978
(P.L.1309, No.317), referred to as the Public Wrks Contract
Regul ation Law, is anended by adding definitions to read:
Section 1. Definitions.

The foll ow ng words and phrases, when used in this section,
shall have the foll ow ng neani ngs unless the context clearly
i ndi cates ot herw se:

* * %

"Contractor." A person who enters into a public contract
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with a contracti ng body.

"DEFIC ENCY ITEM " WORK PERFORMED BUT VH CH THE DESI GN <—

PROFESSI ONAL, THE CONTRACTOR OR THE | NSPECTOR WLL NOT CERTI FY

AS BEI NG COVPLETED ACCORDI NG TO THE SPECI FI CATIONS OF THE PUBLI C

"Desi gn professional." An architect |icensed under the act

of Decenber 14, 1982 (P.L.1227, No.281), known as the

"Architects Licensure Law, " a professi onal engi neer or

pr of essi onal | and surveyor |icensed under the act of My 23,

1945 (P.L.913, No.367), known as the "Professi onal Engi neers and

Pr of essi onal Land Surveyors Regi stration Law," or a | andscape

architect |licensed under the act of January 24, 1966 (1965

P.L. 1527, No.535), known as the "Landscape Architects'

Regi strati on Law. "

"INSPECTOR. " THE CONTRACTOR OR PERSON AUTHORI ZED OR ENGAGED <—

BY THE CONTRACTI NG BODY TO | NSPECT THE WORK PERFORMED PURSUANT

TO A PUBLI C CONTRACT TO DETERM NE WHETHER THE WORK COMPLETED | S

IN COVPLI ANCE W TH THE SPECI FI CATI ONS OF THE PUBLI C CONTRACT.

"Local government unit." Any county, city, borough,

i ncorporated town, township, school district, vocational school

district, county institution, |ocal authority or any joint or

cooperati ve body of |ocal government units or any

instrunentality, authority or corporati on thereof which has

authority to enter into a public contract.

* * %

"Subcontractor." A person who has contracted to furnish

| abor or materials to, or has perforned | abor for, a contractor

or another subcontractor in connection with a public contract.

* * %

Section 2. The act is anmended by addi ng sections to read:
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Section 6. 1. Per f or mance by contractor or subcontractor.

(a) Performance by a contractor in accordance with the

provi sions of a public contract shall entitle the contractor to

paynent by the contracti ng body.

(b)Y Performance by a subcontractor in accordance with the

provi sions of a contract shall entitle the subcontractor to

paynent fromthe contractor with whom the subcontractor has

contract ed.

Section 6.2. Contracting body's paynent obli gati ons.

(a) The contracting body shall pay the contractor or design

prof essional strictly in accordance with the terns of the public

contract.

(b)Y If the public contract does not contain a term governi ng

paynent, the contractor or design professional shall be entitled

to make application for paynment fromthe contracti ng body for

progress paynents and the contracti ng body shall make paynent to

the contractor or design professional within 30 cal endar days of

the date the application for paynent is received.

(c) Except as otherwi se agreed by the parties, if any

progress paynent is not nade to a contractor or design

pr of essi onal by the due date established in the contract or in

subsection (b), the contracti ng body shall pay to the contractor

or design professional, in addition to the anount due, one and

one-half tines the current commercial prine rate of interest on

t he anpbunt due, conpounded every 30 days.

(d) In the event that the public contract does not contain a

grace period and if a contractor or desi gn professional is not

paid by the paynent date required by subsection (b), no interest

penalty paynent required under this section shall be paid if

paynent is nmade on or before the 15th cal endar day after the

19930H1914B2426 - 3 -
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paynent date required under this act.

Section 6.3. Contractors' and subcontractors' paynent

obl i gati ons.

(a) Performance by a subcontractor in accordance with the

provi sions of the contract shall entitle the subcontractor to

paynent fromthe party with whom the subcontractor has

contract ed.

(b) A contractor or subcontractor shall disclose to a

subcontractor, before a subcontract is executed, the due date

for recei pt of progress paynents fromthe contracti ng body.

Not wi t hst andi ng any other provisions of this act, if a

contractor or a subcontractor fails to accurately di scl ose the

due date to a subcontractor, the contractor or subcontractor

shall be obligated to pay the subcontractor as though the due

dates established in subsection (c) were net by the contracting

body. THI' S SUBSECTI ON SHALL NOT_APPLY TO A CHANGE I N DUE DATES <—

BECAUSE OF CONDI TI ONS OQUTSI DE OF THE CONTRACTOR S CONTROL,

I NCLUDING, _BUT NOT LIMTED TO DESI GN CHANGES, CHANGE ORDERS OR

DELAYS | N CONSTRUCTI ON DUE TO WEATHER CONDI TI ONS

(c) When a subcontractor has perforned in accordance w th

the provisions of the contract, a contractor shall pay to the

subcontractor, and each subcontractor shall in turn pay to its

subcontractors, the full or proporti onal amount recei ved for

each such subcontractor's work and nmaterial, based on work

conpl eted or services provided under the subcontract, 14 days

after receipt of a progress paynment. PAYMENT SHALL BE MADE UNDER <—

THI'S SECTION UNLESS I T IS BEING WTHHELD UNDER SECTI ON 6. 4.

(d) |If any progress paynent is not nmade to a subcontractor

by the due date established in the contract or in subsection

(c), the contractor shall pay to the subcontractor, in addition
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to the anount due, one and one-half tines the current commerci al

prine rate of interest on the anpunt due, conpounded every 30

days.

(e) In the event that the contract does not contain a qgrace

period and if a subcontractor is not paid by the paynent date

requi red by subsection (c), no interest penalty paynent required

under this section shall be paid if paynent is nmade on or before

the 15th cal endar day after the paynent date required under this

act.

SECTION 6.4. WTHHOLDI NG OF PAYMENT FOR GOOD FAI TH CLAI MS. <—

(A)  AUTHORITY TO WTHHOLD. - - THE CONTRACTI NG BCODY NAY

W THHOLD PAYMENT FOR DEFI Cl ENCY | TEMS ACCORDI NG TO TERMS OF THE

PUBLI C CONTRACT. THE CONTRACTI NG BODY SHALL PAY THE CONTRACTOR

ACCORDI NG TO THE PROVISIONS OF TH S ACT FOR ALL OTHER | TEMS

VH CH APPEAR ON THE APPLI CATI ON FOR PAYMENT AND HAVE BEEN

SATI SFACTORI LY COVPLETED. THE CONTRACTOR MAY W THHOLD PAYMENT

19930H1914B2426 - 5 -
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FROM ANY SUBCONTRACTOR RESPONSI BLE FOR A DEFICIENCY | TEM THE

CONTRACTOR SHALL PAY ANY SUBCONTRACTOR ACCORDI NG TO THE

PROVI SIONS OF THI S ACT FOR ANY | TEM VWH CH APPEARS ON THE

APPLI CATI ON FOR PAYMENT AND HAS BEEN SATI SFACTORI LY COVPLETED.

(B)  NOTICE. --1F A CONTRACTI NG BODY W THHOLDS PAYMENT FROM A

CONTRACTOR FOR A DEFICIENCY I TEM I T SHALL NOTI FY THE CONTRACTOR

OF THE DEFICIENCY | TEM W TH N SEVEN CALENDAR DAYS CF THE DATE

THAT THE APPL| CATI ON FOR PAYMENT |S RECEIVED. | F A CONTRACTOR

W THHOLDS PAYMENT FROM A SUBCONTRACTOR FOR A DEFICIENCY ITEM I T

MUST _NOTI FY THE SUBCONTRACTOR OR SUPPLI ER AND THE CONTRACTI NG

BODY_ OF THE REASON W THI N SEVEN CALENDAR DAYS OF THE DATE AFTER

RECEI PT OF THE NOTI CE OF THE DEFI Cl ENCY | TEM FROM THE OANER.

Secti on 6.5. Penalty and attorney fees.

(a) |If arbitration or litigation is commenced to recover

paynent due under this act and it is deternined that the

contracti ng body, contractor or subcontractor has failed to

conply with the paynent of terns of this act, the arbitrator or

court shall award, in addition to all other damages due, a

penalty equal to 1% per nonth of the anount that was wongfully

wi t hhel d. An anpbunt shall not be deened to have been wongfully

withheld to the extent it was w thhel d pursuant to section 6. 4.

(b) Notw thstandi ng any agreenent to the contrary, the

substantially prevailing party in any proceeding to recover any

paynent under this act shall be awarded a reasonabl e attorney

fee in an anount to be determ ned by the court or arbitrator,

t oget her with expenses.

Secti on 6. 6. Public contracts invol ving Federal aid.

If any provision of this act conflicts with a Federal statute

or regulation or with conditions attached to the recei pt of

Federal aid, this act shall not operate to prevent receipt of

19930H1914B2426 - 6 -



© o0 N oo o A~ wWw N P

N ORNN N RN NN N NN R B P B R R R R R
© O N o U~ W N B O © 0 N 0o o M W N B O

30

the Federal aid in accordance with any Federal statute or

requl ati on.

Section 6.7. Certain provisions unenforceabl e.

A provision in the public contract making it subject to the

| aws of another state or requiring that any litigation,

arbitration or other dispute resoluti on process on the contract

occurs in another state shall be unenforceabl e.

Section 6.8. Applicability.

(a) This act shall apply to public contracts bid on or after

the effective date of this act.

(b)Y Section 6.2 shall not apply when a | ocal gover nnent

unit's nonpaynent on a particular project is caused by failure

of the Federal or State governnent to pay funds desi gnated for

the specific project. Nothing in this act shall be construed to

requi re paynent of interest penalties by the Federal or State

gover nnent .

(c) This act shall not apply to any of the foll ow ng:

(1) A nunicipality deternined to be distressed under the

act of July 10, 1987 (P.L.246, No.47), known as the

"Muni ci palities Financial Recovery Act."

(2) A school district which has been deternined to be a

di stressed school district under section 691 of the act of

March 10, 1949 (P.L.30, No.14), known as the "Public Schoo

Code of 1949."

(3) ACTY OF THE FIRST CLASS THAT HAS ENTERED | NTO THE

| NTERGOVERNVENTAL COOPERATI ON AGREEMENT UNDER THE ACT OF JUNE

5, 1991 (P.L.9, NO 6), KNOM AS THE "PENNSYLVAN A

| NTERGOVERNVENTAL COOPERATI ON AUTHORI TY ACT FOR A TIES OF THE

FIRST CLASS, " FOR SO LONG AS ANY DEFI C T- REDUCI NG BONDS

| SSUED BY THE AUTHORI TY UNDER SECTI ON 301(B) (1) OF THAT ACT

19930H1914B2426 - 7 -



ARE OUTSTANDI NG AND PAYABLE.

(4 A CAMOUTSIDE OF THE ORI G NAL WRI TTEN

SPECI FI CATIONS OF THE PUBLI C CONTRACT WHICH IS UNDER THE

JURI SDI CT1 ON OF THE BOARD OF CLAI MS CREATED BY THE ACT OF NAY

20, 1937 (P.L.728, NO 193), REFERRED TO AS THE BOARD OF

CLAI MS ACT.

SECTION 6.9. CLAIMS BY | NNOCENT PARTI ES.

(A) _ NONI NVOLVEMENT. - - ONCE THE CONTRACTI NG BODY HAS MADE
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PAYMENT TO THE CONTRACTOR, THE CONTRACTI NG BODY W LL HAVE NO

=Y
o

OBLI GATI ON TO MAKE PAYMENT DI RECTLY TO THE SUBCONTRACTOR | F THE

=
=

CONTRACTOR HAS REFUSED TO MAKE PAYMENT TO THE SUBCONTRACTOR.

=
N

(B) THI RD- PARTY CLAI MS. - - ONCE A CONTRACTOR HAS MADE PAYMENT

=
w

TO THE SUBCONTRACTOR ACCORDI NG TO THE PROVI SIONS OF TH S ACT,

H
o

FUTURE CLAI M5 FOR PAYMENT AGAI NST THE CONTRACTOR BY PARTI ES ONED

=Y
(63}

PAYMENT FROM THE SUBCONTRACTOR WHI CH HAS BEEN PAID SHALL BE

=Y
(e}

BARRED.

=
\l

Section 3. This act shall take effect in 60 days.
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