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AN ACT

Establi shing the Partnership for Long-Term Care Programto be
adm ni stered by the Departnment of Public Wl fare; providing
for long-termcare insurance and for the protection of
certain assets; providing for coordination with the Medicaid
program providing for additional duties of the Insurance
Departnment in relation to the precertification of certain
policies offered by private insurers; and providing for
addi tional duties of the Departnment of Aging.
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Section 307. Acceptance of funding.

Chapter 5. Insurance Provisions

Section 501. Definitions.

Section 502. Criteria for precertification in general.

Section 503. Specific conditions for precertification.

Section 504. |Insurer docunentation and reporting.

Section 505. Muaintaining auditing information.

Section 506. Reporting on asset protection.

Section 507. Service sumary.

Section 508. Plan of action.

Section 509. Auditing and correcting deficiencies in insurer
recor dkeepi ng.

Chapter 11. M scell aneous Provi sions

Section 1101. Severability.

Section 1102. Repeals.

Section 1103. Effective date.

The General Assenbly of the Conmonweal th of Pennsyl vani a

her eby enacts as foll ows:
CHAPTER 1
PRELI M NARY PROVI SI ONS
Section 101. Short title.

This act shall be known and may be cited as the Long- Term
Care Act.

Section 102. Definitions.

The foll ow ng words and phrases when used in this act shal
have the neanings given to themin this section unless the
context clearly indicates otherw se:

"Activities of daily living (ADL's)." Includes each of the
followng items: dressing, bathing, eating, feeding, toileting

and transferring frombed to chair. In each instance, an ADL
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deficiency is determ ned by reference to the need for hunman
assistance in performng that activity.

"Asset protection.”™ The right extended by this act to
persons purchasing precertified |long-termcare insurance
policies to retain anounts of assets equal to the sum of
qgual i fyi ng i nsurance paynents nmade on their behalf in
determining eligibility for the Medicaid program

"Aut hori zed agent." Includes a guardian, conservator or any
ot her person designated in witing to the insurance conpany.

"Coordi nati on, assessnent and nonitoring agency" or "CAM
agency." An agency approved as such by the Departnment of Public
Vel fare

"Fam |y nmenber." A person's husband, w fe, natural parent,
child or sibling, adopted child or parent, stepparent,
stepchil d, stepbrother, stepsister, father-in-law, nother-in-
| aw, son-in-law, daughter-in-law, brother-in-law, sister-in-I|aw,
gr andpar ent or grandchil d.

"Fol stein mni-nmental state exami nation.” A nethod for
clinicians to grade the cognitive state of patients.

"Insured event." For the purposes of determ ning asset
protection for a privately insured individual, any one of the
following criteria nust be satisfied:

(1) the individual has a docunented need for substantial
human assi stance or supervision with two or nore of the
following activities of daily living: dressing, bathing,
eating, feeding, toileting and transferring;

(2) the individual has been assessed using the nental
status questionnaire and has failed to answer correctly at
| east seven of the ten questions on the test; or

(3) the individual exhibits specific behavior problens
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requiring daily supervision, including, but not limted to,

wanderi ng, abusive or assaultive behavior, poor judgnment or

uncooper ati veness whi ch poses a danger to self or others and
extrene or bizarre personal hygi ene habits, and has either
taken the MSQ and failed to answer correctly at |east four
guestions or has taken the Folstein mni-nmental state

exam nation and achi eved a score of 23 or |ower.

"Long-term care insurance policy.” An insurance policy
authorized for sale by the Insurance Departnent under this act
and the regul ati ons pronul gat ed hereunder.

"Mental status questionnaire (MSQ." The short portable
guestionnaire conprised of ten questions.

"Plan of care.” A witten individualized plan of community
services, including, but not limted to, conmunity-based
services, which specifies the type and frequency of all services
required to maintain the individual in the comunity, the
service providers and the cost of services, regardl ess of
whet her or not there is an actual charge for the service.

"Pol i cyhol der.” The certificatehol der of a group long-term
care insurance policy or a precertified group long-termcare
i nsurance policy as well as the owner of an individual |ong-term
care insurance policy or a precertified individual |ong-term
care insurance policy.

"Precertified | ong-termcare insurance policy" or
"precertified policy." A long-termcare insurance policy issued
for delivery to any resident of this Comonweal th which is
designed to provide, within the terns and conditions of the
policy, contract or certificate, benefits on an expense-
incurred, indemity or prepaid basis for necessary care or

treatment of an injury, illness or loss of functional capacity

19920H2624B3455 - 4 -



© o0 N oo o A~ wWw N P

N ORNN N RN NN N NN R B P B R R R R R
© O N o U~ W N B O © 0 N 0o o M W N B O

30

provided by a certified or |licensed health care provider in a
setting other than an acute care hospital, for at |east one year
and is precertified for sale to Commonweal th residents by the

I nsurance Departnment under this act.

"Service summary." A witten summary prepared by an insurer
for an individual policyholder which identifies the specific
precertified policy, the total benefits paid for services
rendered to date and the amount qualifying for asset protection.

CHAPTER 3
LONG TERM CARE PROGRAM
Section 301. Definitions.

The foll ow ng words and phrases when used in this chapter
shall have the neanings given to themin this section unless the
context clearly indicates otherw se:

"Departnment.” The Departnent of Public Welfare of the
Conmonweal t h.

Section 302. Establishnent.

There is hereby established the Long-Term Care Programto be
adm ni stered by the Departnment of Public Welfare with the
assi stance of the Insurance Departnent.

Section 303. General description of program

Under the program private insurance and Medi caid funds shal
be conbined to finance long-termcare. Under this program an
i ndi vi dual may purchase a precertified | ong-termcare insurance
policy in an anobunt commensurate with his assets.

Not wi t hst andi ng any provision of |aw, the resources of an

i ndividual, to the extent those resources are equal to the
anount of long-termcare insurance benefit paynments as provided
in section 304, shall not be considered by the departnent in a

determ nation of any of the follow ng:
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(1) Hs eligibility for Medicaid.

(2) The amount of any Medi caid paynent.

(3) Any subsequent recovery by the Conmonweal th of a
paynent for nedical services.

Section 304. Protection of resources and incone.

The departnent shall appropriate anendnments to its Medicaid
regul ati ons and Commonweal th plan to all ow protection of
resources and incone pursuant to section 303. This protection
shall be provided, to the extent approved by the Federal Health
Care Financing Adm nistration, for any purchaser of a
precertified I ong-termcare policy delivered, issued for
delivery or renewed on or after January 1, 1993. The depart nent
shall count insurance benefit paynents toward resource excl usion
to the extent the paynents are for any of the follow ng:

(1) Services Medicaid approves or covers for its
reci pi ents.

(2) The |ower of the actual charge and the anmount paid
by the insurance conpany.

(3) Nursing home care or formal services delivered to
insureds in the conmunity.

(4) Services provided after the individual neets the
coverage requirenents for long-termcare benefits established
by the departnent.

Section 305. Regul ations.

(a) GCeneral rule.--The departnment shall, in the manner
provi ded by |aw, pronul gate the regul ati ons necessary to carry
out this chapter. These shall include all of the follow ng:

(1) Regul ations anendi ng existing Medicaid regul ations
and the State Plan to acconplish the resource protection

pur poses of this chapter.
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(2) Regulations relating to determning eligibility of
applicants for Medicaid and the coverage requirenments for

| ong-term care benefits.

(3) Any other regulations necessary to carry out this
chapter.

(b) Inapplicability of certain |laws.--The act of June 25,
1982 (P.L.633, No.181), known as the Regul atory Revi ew Act,
shall not apply to the pronul gation of any regul ati ons of the
departnment as described in this section.

Section 306. Departnent of Aging.

The Departnent of Aging shall establish an outreach program

to educate consunmers as to the follow ng:

(1) The need for |ong-term care.

(2) Mechanisns for financing this care.

(3) The availability of long-termcare insurance.

(4) The asset protection provided under this act.
The Departnent of Aging shall provide public information to
assi st individuals in choosing appropriate insurance coverage.
Section 307. Acceptance of funding.

The departnent shall seek and nmay accept the foundation and
ot her private source funding and such Federal approvals
necessary to carry out the purposes of this act. Each year, on
January 1, the departnent shall report to the General Assenbly
on the progress of the program This report shall include the
fol | ow ng:

(1) The success in inplenenting the public and private

part ner shi p.

(2) The nunber of policies precertified.
(3) The nunber, age and financial circunstances of

i ndi vi dual s purchasing precertified policies.
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(4) The nunber of individuals seeking consuner
information services.

(5) The extent and type of benefits paid under
precertified policies that could count toward Medicaid
resource protection.

(6) Estinmates of inpact on present and future Medicaid
expendi t ur es.

(7) Cost-effectiveness of the program

(8) A determ nation regarding the appropriateness of
continuing the program

CHAPTER 5
I NSURANCE PROVI SI ONS
Section 501. Definitions.

The foll ow ng words and phrases when used in this chapter
shall have the neanings given to themin this section unless the
context clearly indicates otherw se:

"Conmi ssioner." The Insurance Conm ssioner of the
Commonweal t h.

"Departnent.” The Insurance Departnent of the Conmonweal t h.
Section 502. Criteria for precertification in general.

The departnent shall only precertify long-termcare insurance
pol i ci es whi ch:

(1) alert the purchaser to the availability of consuner
i nformati on and public education provided by the Depart nent
of Agi ng under section 306;

(2) offer the option of hone-based and conmunity- based
services in lieu of nursing hone care;

(3) in all hone care plans, offer case nanagenent
servi ces approved by the Departnment of Public Welfare;

(4) offer automatic inflation protection or optional

19920H2624B3455 - 8 -
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periodi ¢ per diemupgrades until the insured begins to

receive long-termcare benefits;

(5) provide for the keeping of records and an
expl anation of benefit reports on insurance paynents which
count toward Medicaid resource exclusion; and

(6) provide the managenent information and reports
necessary to docunent the extent of Medicaid resource
protection offered and to eval uate the Long-Term Care
Program

No policy shall be precertified if it requires prior
hospitalization or a prior stay in a nursing hone as a condition
of providing benefits.

Section 503. Specific conditions for precertification.

(a) Conditions enunerated.--No |long-termcare insurance
policy may be advertised, solicited or issued for delivery in
this Coomonwealth as a precertified | ong-termcare policy which
does not neet the m nimum standards set forth in this section.
These are m ni mum standards and do not preclude the inclusion of
ot her provisions or benefits which are not inconsistent with
t hese standards. The followi ng standards apply to precertified
| ong-termcare policies as defined in this act and are in
addition to all other requirenments of this act. Each conpany
seeking precertification for its long-termcare insurance
product rmust:

(1) Notify the departnent in witing as to the nethod it
will use to alert the consuner, prior to any purchase, of the
avai lability of consuner information and public education
which is provided by the Departnment of Aging.

(2) Ofer the option of or include a provision for home-

based and comrunity-based services with a m ni mum benefit of

19920H2624B3455 - 9 -



1 one year at issue, in addition to nursing home care. Hone-

2 based and comrunity-based services shall include, but not be
3 l[imted to, nedical services provided in the hone such as

4 skilled nursing care, physical, occupational, respiratory and
5 speech therapy, other therapeutic services, honme health aide
6 servi ces and support services which shall include, but not be
7 l[imted to, honemaker and adult day-care health services. A
8 home care plans shall include case nmanagenent services

9 delivered by a coordination, assessnment and nonitoring

10 agency, approved by the Departnent of Public Welfare or by a
11 home heal th care agency approved by the Departnment of Public
12 Wl fare. Case managenent service shall include, but not be

13 limted to, the devel opnment of a conprehensive individualized
14 assessnment and care plan and, as needed, coordination of

15 appropriate services and the nonitoring of the delivery of

16 t hose servi ces.

17 (3) Provide a provision for inflation protection which
18 satisfies at |least one of the following criteria:

19 (i) The policy covers at |east 70% of actual or
20 reasonabl e charges, where reasonable is defined as not
21 | ess than 90% of the average private pay rate for that
22 service based on a listing of actual or allowable rates
23 that will be inflated or updated annually by the
24 Department of Public Welfare, and does not include a
25 maxi mum specified daily indemity anmount or daily limt.
26 (ii) The policy provides for automatic increases in
27 the per diemdollar level, with or without rel ated
28 increases in premuns, in accordance with the Consuner
29 Price Index or at a rate not |ess than 5% each year over
30 t he previous year for each year that the contract is in

19920H2624B3455 - 10 -
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force. Premiuns shall be based on the age of the
policyhol der at the tinme of the issuance of the
precertified policy.

(iti1) The policy provides, on a guaranteed issue
basis at prem uns based on the age of the policyhol der at
the tinme of the issuance of the precertified policy,
periodi ¢ per di em upgrades which, unless the insured
t akes positive action to decline them automatically
increase the level of daily coverage to neet or exceed
the m ninmuminflation-adjusted daily benefit, defined as
t he amount or anounts derived by taking the m ninumdaily
benefits for nursing home care and, where applicabl e,
home- based and communi ty-based services at the tine of
pur chase as specified in paragraph (4) and inflating them
by the Consunmer Price Index of 5% each year over the
previ ous year for each year that the contract is in
force. The schedul e of m ni mum per diem doll ar anmounts
shall be updated and nmintai ned at the departnment. A
precertified policy containing this inflation protection
provision will remain precertified as long as the
insured's daily benefit amount automatically equals or
exceeds the m ninmuminflation-adjusted daily benefit. The
insurer will notify those policyhol ders choosing the
upgr ade option when the upgrades automatically are taking
effect and what the increased premum if any, wll be.
The insurer will also provide to the policyholder at the
time of the upgrade the opportunity to decline the
upgrade. In addition, the insurer shall notify the
pol i cyhol der that his insurance policy will lose its

precertification at the time the insured' s daily benefit

19920H2624B3455 - 11 -



© o0 N oo o A~ wWw N P

N ORNN N RN NN N NN R B P B R R R R R
© O N o U~ W N B O © 0 N 0o o M W N B O

30

anount is less than the mninmuminflation-adjusted daily

benefit.

(4) At a mininmum issue a product which provides a
nursi ng hone benefit of at |least $80 a day if issued in 1993
or 1994; $84 a day if issued in 1995; $88 a day if issued in
1996; $92.50 a day if issued in 1997; and $97 a day if issued
in 1998. No policy need pay for care in excess of the actual
charges. In addition, those policies issued with home-based
and communi ty-based services nust provide a home-based and
conmuni ty-based benefit of at |east $40 a day if issued in
1993 or 1994; $42 a day if issued in 1995; $44 a day if
i ssued in 1996; $46.25 a day if issued in 1997; and $48.50 a
day if issued in 1999. No policy need pay for care in excess
of the actual charges. Policies issued on an expense-incurred
basis shall provide benefits which are equal to at |east 70%
of the actual or reasonable charges incurred by the insured.
Expense-i ncurred policies need not neet the mininmumdaily
benefit |evels described in this paragraph.

(5) Use applications to be signed by the applicant which
i ndi cate that he:

(1) received a general description of this act and
rel ated regul ati ons as prepared by the Departnent of

Agi ng, including that departnent’'s toll-free nunber; and

(ii) agrees to the release of information by the
insurer to the Cormonweal th as nay be needed to eval uate
this act and docunent a claimfor Medicaid resource
protection. This release shall be in the follow ng
format:

| hereby agree to the rel ease of ny insurance

records pertaining to this long-termcare policy

19920H2624B3455 - 12 -
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f or mat :

by the (insert insurance conpany name) to the
Commonweal th of Pennsyl vania for the purpose of
docunenting a claimfor asset protection under
the State Medicaid program evaluating the Long-
Term Care Act and neeting Medicaid audit
requirenents.

| understand that ny records will be used for no
pur pose ot her than those stated above and will be
kept strictly confidential by the Commonweal t h of
Pennsyl vani a.

(Signature of Applicant(s))

(1i1) Received a description regardi ng nandatory

inflation protection that shall be in the follow ng

NOTI CE TO APPLI CANT REGARDI NG

MANDATORY | NFLATI ON PROTECTI ON
In order for this long-termcare policy to remain
precertified by the Coomonweal th and qualify to
provi de asset protection for the State Medicaid
program daily coverage benefits nust neet or
exceed standards established by the Conmonweal t h.
Dependi ng on the option you choose to
automatically inflate daily coverage benefits,
prem uns nmay rise over the life of the policy
contract. The insurance conpany will provide you
wi th a graphic conparison showi ng the differences
in premuns and benefits, over at |east a 20-year
period, between a policy that increases benefits
over the policy period and a policy that does not

- 138 -
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i ncrease benefits. Failure to maintain the
required daily coverage benefits will result in
the policy losing its precertification status and
no | onger being allowed to provide asset
protection. It is the insurance conpany's
responsibility to automatically inflate daily
coverage benefit levels in order to nmaintain
precertification; it is your responsibility to
make prem um paynents in order to maintain
precertification.

(iv) Received a graphic conparison show ng the
difference in premiuns and benefits, over at |east a 20-
year period, between a policy that increases benefits
over the policy period and a policy that does not
i ncrease benefits.

(6) Al sales involving replacenent shall be reported to
t he comm ssioner by the replacing insurer within 30 days of
the effective date of the newly issued policy or certificate.
The report shall include the name and address of the insured,
t he nane of the conpany whose policy is being replaced and
t he nane of the agent replacing the coverage. For sales
i nvol ving repl acenent by an insurer other than a direct
response insurer, this report shall also include a conparison
of the coverage issued with that being replaced, including a
conpari son of the prem uns and an expl anati on of how the
repl acenent was beneficial to the insured. If a long-term
care policy, whether it be precertified or not, replaces a
precertified | ong-termcare insurance policy, the replacing
i nsurer shall waive any tinme periods applicable to

preexi sting conditions, waiting periods, elimnation periods

19920H2624B3455 - 14 -
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and probationary periods in the new |l ong-termcare policy to
the extent such tinme was spent under the original policy.

(7) Issue a product which shall include a provision
which allows for a 30-day period within which coverage may be
cancel ed by the applicant by delivering or mailing the
evi dence of coverage to the insurer or the agent through whom
it was effected for a full refund of any prem umthat was
pai d. The policy shall have a notice prom nently printed on
the first page of the policy or certificate or attached
thereto stating in substance that the policyhol der or
certificatehol der shall have the right to return the policy
or certificate to the insurer or its agent for cancellation
within 30 days of its delivery and to have the prem um
refunded if, after exam nation of the policy or certificate,
the insured person is not satisfied for any reason.

(8) Agree to provide to each individual who is denied a
precertified | ong-termcare insurance policy, a survey
produced by the Conmonweal th which the individual would, at
his option, conplete and return to the departnent.

(9) |Issue a product which does not require prior
hospitalization or a prior stay in a nursing honme as a
condition of providing benefits.

(10) Provide assurances to the departnent that no agent
will be authorized to market, sell, solicit or otherw se
contact any person for the purpose of marketing a
precertified | ong-termcare i nsurance policy unless the agent
has conpl eted seven hours of training on |long-termcare
insurance in general and this act specifically. These
assurances shall be in the formof a docunment signed by the

agent and a representative of the conpany attesting to the
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conpletion of the required training by the agent and
submtted to the departnent.

(11) Issue a product which, in the event the policy is
about to | apse, offers the insured the option to switch their
coverage to a shorter period of care. The offering nust
i nclude an option covering a period of care |ess than or
equal to two years but no less than three nonths. This option
need only be offered one tine. Prem uns shall be based on the
age of the policyholder at the tinme of the issuance of the
original precertified policy.

(12) Issue a product which in the event a policyhol der
| apses a precertified policy and retains a nonforfeiture
benefit, the policy will maintain its precertification status
only so long as the mninmuminflation-adjusted daily
benefits, as defined in paragraph (3) are net or exceeded or
the policy pays at |east 70% of actual or reasonabl e charges,
and the total period of covered care is no | ess than three
nmonths for the life of the policy. If at any point while in a
nonforfeiture benefit the above criteria are not net, the
policy will lose its precertification status.

(13) Issue a product which defines the phrase "one
period of confinenment" as meani ng consecutive days of
confinenment; it shall be deenmed to include successive periods
of confinenment which are due to the sane or rel ated cause and
are not separated by at |east 90 days during which the
insured is not confined for either skilled nursing care,
custodial, internediate care or hone-based and conmunity-
based care.

(b) Additional conditions.--

(1) Long-termcare insurance policies that qualify for

19920H2624B3455 - 16 -
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precertification will be required to include a statenment on

the front page of the policy in bold type and in contrasting

color to the effect that the policy has been precertified and
provi des Medi caid asset protection under this act.

(2) Conversely, long-termcare insurance policies that
do not neet precertification standards nust include a
statement on the front page of the policy in bold type and in
contrasting color to the effect that the policy does not
qual i fy for Medicaid asset protection.

(3) Long-termcare insurance policies in force at the
effective date of this act nay be amended to qualify for
precertification by fulfilling all precertification
requirenents.

(c) Rules and regulations.--The departnment may, in the
manner provided by |law, pronulgate the rules and regulations it
deens desirable to carry out this chapter, consistent with the
pur poses of this act.

Section 504. Insurer docunentation and reporting.

(a) Scope of section.--Unless otherw se noted, the
requi renents of this section refer to insurer docunentation and
reporting requirenments for precertified policies.

(b) Registering new insureds.--Each insurer shall naintain a
registry and submt to the departnent a report on a quarterly
basis that will include the follow ng information on al
i ndi vi dual s who purchased a precertified policy during that
quarter:

(1) Nane, address, date of birth, sex, telephone nunber
and Soci al Security nunber.

(2) Date and type of policy purchased, nursing home only

or nursing home and honme care, and any applicable elimnation

19920H2624B3455 - 17 -
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peri od.

(3) Maxinmumdaily benefits for institutional and

noni nstitutional services covered by the policy.

(4) Maxinmumlength of tinme and/or maxi mum dol | ar anounts
for which the policyholder is covered.

(5) Options and riders available on the precertified
policy in force.

(6) Method of inflation protection is in force.

(c) Reporting on persons who changed their policies.--Each
insurer shall submt to the departnment a report on an annual
basis which includes a |list of nanes, addresses, telephone
nunbers and Social Security nunbers of all persons who changed
their coverage during the year, the date the coverage was
changed and a description of the new policies as described in
subsection (b)(2), (3), (4), (5 and (6).

(d) Reporting on persons who dropped their policies.--Each
insurer shall submt to the departnment a report on an annual
basis which includes a |list of nanes, addresses, tel ephone
nunbers and Social Security nunbers of all persons who dropped
their policies during the year, the date the policies were
dropped and the reasons they were dropped.

(e) Reporting on persons who were assessed for |ong-term
care.--Each insurer shall submt to the departnment a report on a
quarterly basis which includes a |ist of nanes, addresses,

t el ephone nunbers and Social Security nunbers of all persons who
applied for and were assessed for |long-termcare benefits, the
date the assessnent took place and the follow ng informtion
regardi ng the findings of the assessnent:

(1) Who performed the assessnent and whet her the

i ndi vi dual was found eligible for long-termcare services
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according to the ternms of the policy and according to the

Conmmonweal th's definition of the insured event.

(2) The following itens drawn fromthe individual's
assessnent :

(1) the nunber of activities of daily living itens
for which the insured needs human assi st ance;

(1i) the nunmber of incorrect responses nmade by the
insured on the MSQ or insured' s score on the Fol stein
mni -nmental test; and

(ti1) indication of whether the individual exhibits
a behavi or problemrequiring daily supervision.

(f) Reporting service delivery.--Each insurer shall submt
to the departnment a report on a quarterly basis which includes
t he nanes, addresses, tel ephone nunbers and Social Security
nunbers of all insured persons who received |ong-termcare
services during the quarter and, in addition, the follow ng
i nformati on regardi ng those services, on a nonth-by-nonth basis
during the quarter:

(1) The total anount paid by the insurer during the
nonth and a cunul ative total.

(2) The portion of those paynents nade by the insurer
that count toward asset protection and a cunul ative total

(3) The expenditures nade by the insurer to or in behalf
of the insured during the nonth for the foll ow ng services:

(1) nursing hone;

(1i) home health services; and

(i) conmunity-based services.

(g) Reporting aggregate information.--Each insurer shal
report to the departnent on a quarterly basis the follow ng

aggregate information:
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1 (1) The nunber of applications received during the

2 quarter.

3 (2) The nunber of persons denied a policy by reason for
4 deni al . Reasons for denial to be specified include:

5 (i) application was inconplete;

6 (ii) age was not in allowabl e range;

7 (ti1) nmedical or health reasons; or

8 (iv) other reasons not included in subparagraphs (i)
9 or (ii).

10 (3) The nunber of policies purchased during the quarter
11 t hat i ncluded both nursing home care and hone health and

12 comuni ty- based servi ces.

13 (4) The nunber of policies purchased during the quarter
14 t hat i ncluded nursing home care only.

15 (5) The nunber of policyhol ders who dropped their

16 policies during the quarter by reason.

17 (6) The nunber of policies in effect at the end of the
18 quarter.

19 Section 505. WMaintaining auditing information.
20 (a) GCeneral rule.--Each insurer shall maintain infornmation
21 as stipulated in subsection (b) on all policyhol ders who have
22 ever received any benefit under the policy. This information
23 shall be updated at |east quarterly, but this requirenment for
24 updating shall not require the conduct of any assessnent,
25 reassessnent or other evaluation of the policyholder's condition
26 which is not otherw se required by Federal or State | aw or
27 regulation. Wien a policyhol der who has received any benefit
28 dies or |apses his policy for any other reason, the insurer nust
29 retain the stipulated information for at |east five years after

30 the tine when the policy ceases to be in force. At the tinme the
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policy ceases to be in force, the insurer shall notify the
pol i cyhol der of his right to request his service records as
stipulated in subsection (b). The insurer shall also, upon
request, provide the policyhol der and the policyhol der's
aut hori zed agent, if any, with a conplete copy of the insurer's
service records as required in subsection (b). These records
shall be provided to the policyhol der and policyhol der's
aut hori zed agent, if any, within 60 days of the request. The
insurer shall enclose with the records a statenent advising the
former policyholder that it is in his interests to retain the
records if he may ever wish to establish eligibility for
Medi cai d.

(b) Description of records.--The records required to be
mai nt ai ned, as described in subsection (a), shall include the
fol | ow ng:

(1) Evidence that the insured event has taken place. The
occurrence of the insured event may be docunented in any of
the foll ow ng ways:

(i) By CAM agency staff, as part of the initial
assessnment of the client or as part of a subsequent
reassessment .

(i1i) By an assessnent conducted by the Departnent of
Public Welfare.

(1i1) By an assessnment of a resident of a skilled
nursing facility (SNF) or internediate care facility
(ICF) as required by section 1919(b)(3) of the Soci al
Security Act (Public Law 74-271, 42 U S.C. 8§ 301 et
seq. ).

(iv) For persons for whom subparagraphs (i) through

(ii1) are not available or do not provide the required
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foll

i nformati on, by an assessnent carried out by or under the
supervi sion of a physician or a registered nurse which is
substantially conparable to any of the nethods in

subpar agraphs (i) through (iii). These assessnents nust
be based on direct observations and interviews in
conjunction with a nedical record review The physician
or registered nurse carrying out or supervising the
assessment must sign and certify the conpletion of the
assessnment. Each individual who conpletes a portion of

t he assessnent shall sign and certify as to the accuracy
of that portion of the assessnent.

(2) Description of services provided under the policy as
oWs:

(i) The nanme, address, phone nunber and license
nunber, if applicable, of providers.

(i1i) The anpunt, date and nature, indicating whether
and under which category the service qualifies for asset
protection, of services provided.

(ii1) The dollar amounts paid by the insurer,
whet her on an indemity, expense-incurred or other basis.

(iv) The charges of the service providers, including
copies of invoices for all services counting toward asset
protection.

(v) Identification of the CAM agency, if applicable,
and copies of all assessnments and reassessnents.

(3) In order for hone health or comunity-based services

to qualify for asset protection, they nmust be in accord with

a pl

has

an of care drawn up by a CAM agency. |f the policyhol der

recei ved any benefits delivered as part of a plan of

care, the insurer nmust retain all of the foll ow ng:
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(i) A copy of the original plan of care.

(ii) Copies of the reviews of the plan of care
required by the Departnent of Public Welfare.

(i1i1) Copies of any changes nmade in the plan of
care. The plan of care nust docunent that the changes are
required by changes in the client's nedical situation,
cognitive abilities, behavioral abilities or the
avai lability of social supports. The services shall count
toward asset protection after the CAM agency adds the
docunent ed need for and description of the new services
to the plan of care. In cases when the service nust begin
before the revisions to the plan of care are nmade, the
new services will only count toward asset protection if
the revisions to the plan of care are nmade within ten
busi ness days of the comrencenent of the new services.
Insurers nust maintain initial assessnents and subsequent
reassessnments as part of insured event docunentation.

Section 506. Reporting on asset protection.

(a) GCeneral rule.--Each insurer shall send an asset
protection report at |least quarterly to each policyhol der who
has received any benefits since the | ast asset protection report
sent to the policyhol der. Each asset protection report shal
i nclude the follow ng information:

(1) The anmount of asset protection for which the

pol i cyhol der had qualified prior to the quarter covered by

t he report.

(2) The total benefits paid by the insurer for services
rendered during the quarter.
(3) A statenent of the anmobunt of benefits paid by the

insurer for services rendered during the quarter which
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qual ify for asset protection.

(4) A sunmary total of the anpbunt paid to date under the
policy which qualifies for asset protection.

(b) Audit.--Asset protection reports shall be subject to
audit by the Departnment of Public Wl fare under the sane
requi renents as specified in section 508(a)(2), which covers the
records in section 505.

Section 507. Service sumary.

Each insurer shall prepare a service summary at the client's
request specifically for the purpose of the policyhol der
applying for Medicaid. Also the insurer shall prepare a service
summary when the policyhol der has exhausted his benefits under
the policy or when the policy ceases to be in force for a reason
ot her than the death of the policyhol der, whichever occurs
first. The service sunmary shall identify the specific
precertified policy, the total benefits paid for services
rendered to date and the amount qualifying for asset protection.
This service summary is separate and in addition to the
i nformati on requirenment described in section 505.

Section 508. Plan of action.

(a) Contents of plan.--Each insurer shall, prior to
precertification by the Insurance Departnent, submt to the
Departnment of Public Welfare a plan for conplying with the
i nformati on mai nt enance and docunentati on requirenents set forth
in this chapter. No policy shall be precertified until the
Department of Public Wl fare has approved the insurer's
docunentation plan for the policy. The docunentation plan shal
i ncl ude the follow ng:

(1) The location where records will be kept. Records

required for purposes of this act nust be avail able at one
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1 | ocation, which shall be easily available to staff of the

2 Department of Public Welfare and the I nsurance Departnent.

3 (2) The insurer shall agree to give the Departnent of

4 Public Welfare access to all information described in section
5 505 on an aggregate basis for all policyholders and on an

6 i ndi vidual basis for all policyhol ders who have ever received
7 any benefits. Access to information on persons who have not

8 applied for Medicaid is required in order for the Departnent
9 of Public Welfare to determine if an insurer's systemfor

10 docunenting asset protection is functioning correctly. The
11 Department of Public Wl fare shall have the final decision
12 concerning the frequency of access to the data and the size
13 of sanples for auditing or other purposes.

14 (3) The nane, job title, address and tel ephone nunber of
15 the person primarily responsible for the maintenance of the
16 information required and acting as liaison with the

17 Department of Public Wl fare concerning the informtion.

18 (4) Methods for determ ning when insurance benefits

19 qualify for asset protection, including docunentation of the
20 i nsured event, description of services, docunentation of
21 charges and benefits paid and docunentation of plans of care
22 when required.
23 (5) Description of manual and el ectronic systenms which
24 will be used in maintaining the required informtion.
25 (6) Information which will be retained which is needed
26 to conmply with these regul ati ons.
27 (7) Copies of forns and descriptions of standard
28 procedures for maintaining and reporting the information
29 required. In the event that all or part of the data will be
30 provi ded in conputer-readable form the specific nedium such
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as tape, diskette, etc., will be specified in addition to a

description of the relevant file.

(b) Action by agencies.--Wen the Departnment of Public
Wl fare determ nes that a plan of action is adequate, it shal
advi se the I nsurance Departnent and the insurer of that fact in
witing. If the Departnent of Public Wl fare determ nes that
there are shortcomngs in a plan of action, it shall advise the
I nsurance Departnment and the insurer of those shortcom ngs in
witing and shall cooperate with the insurer in efforts to
resol ve the matter
Section 509. Auditing and correcting deficiencies in insurer

recor dkeepi ng.

The foll ow ng represent instances of insurer deficiency,
procedures for resolution, asset protection determ nations and
required penalties:

(1) Wthin one year of the first tine that any

pol i cyhol der of a particular conpany's policy has nmet the

criteria for the insured event, and as often as the

Department of Public Wl fare deens necessary thereafter, the

Departnment of Public Welfare shall conduct a systens audit of

t hat conmpany's records. The insurer shall be responsible for

advi sing the Departnent of Public Wl fare when this one-year

peri od has begun. The Departnent of Public Wl fare shal
pronptly informeach insurer of inaccuracies and other
potential problens discovered in its systens audits and shal
cooperate with insurers in efforts to correct any problens in
the insurer's nmethods of operation.

(2) The Department of Public Wlfare shall periodically
audit a sanple of individual applications to Medicaid of

persons who have qualified for asset protection. The
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Department of Public Wl fare shall have the final decision
concerni ng sanple sizes and other auditing nethods. The
Department of Public Welfare shall pronptly advise insurers
of any probl ens discovered and shall cooperate with insurers
in efforts to correct any problens in the insurer's nethods
of operation. The Departnent of Public Wl fare shall also
notify the insurer of any obligations described in this
subsection to hold clients harm ess.
(1) The Department of Public Welfare nmay enter into
vol untary arrangenents with offerors of precertified
| ong-term care insurance policies under which the
Department of Public Welfare would i ssue binding
determi nations as to whether or not services qualify for
asset protection.
(ii) Policyholders nmay submt requests for
i nformati on and advi ce through their insurer or CAM
agency. Wien the procedures described bel ow are foll owed
inall material respects, the witten determ nations of
t he Departnent of Public Welfare's designee concerning
whet her services qualify for asset protection shall be
bi ndi ng upon the Departnment of Public Welfare in al
subsequent actions, and the Departnent of Public Welfare
shall not nake any assertion contradicting these
determi nations in any action arising in this paragraph.
(A) Al requests for determ nations as to
whet her or not services qualify for asset protection
shall be submtted to the Secretary of Public
Wel fare's designee in witing. These requests may
include but are not limted to requests for

determinations in the follow ng areas:
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(I') Wether the insured event has occurred
and has been adequately docunent ed.

(I'1) \Whether a care plan is required.

(I'11) Wether a revision of a care plan is
required.

(1'V) Wiether a service or services is in
accord with the care plan.

(V) Wether a service is of such a nature as
to qualify for asset protection as defined by the
depart nment.

(VI) \Wether the applicable amount is the
anount paid by the insurer or the anmount charged
for the service.

(VIl) Wether a provider or proposed
provi der of service is a fam |y nenber as defined
by the departnent.

(B) The Secretary of Public Welfare' s designee
may require insurers and CAM agencies submtting
requests for determinations to provide all records
and ot her information necessary for naking a
determ nati on. These may include, but not necessarily
be limted to, assessnents, care plans and invoices
for services rendered. The party providing the
records and other information shall be responsible
for their accuracy. |If any records or other
information are later determned to be materially
i naccurate, the determ nation based on the inaccurate
i nformation shall not be binding on the Departnent of
Public Wl fare in subsequent actions. In the case of
a policyhol der for whom a determ nati on has been
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i nval i dat ed because information provi ded was
determ ned to be inaccurate, the provisions of this
subsection will apply in the same manner as for any
ot her policyhol der.

(C The Secretary of Public Welfare' s designee
shall render a determ nation on each request in
witing. Each determ nation of the designee shal
state the reasons for the determ nation, including
the relevant facts, docunentation of facts, statutes,
regul ati ons and poli cies.

(D) A copy of all determ nations of the designee
shall be kept on file at the Departnment of Public
Wl fare, together with the related records and
information. The original of the determ nation shal
be sent to the insurer or the CAM agency who
originally requested it. The recipient of the
original determi nation shall be responsible for
notifying the policyholder or the policyhol der's
aut hori zed agent.

(3) Wen an audit or other review by the Departnent of
Public Wl fare reveal s deficiencies in the recordkeeping
procedures of an insurer, the Departnent of Public Welfare
shall so notify that insurer and establish a reasonabl e
deadline for correction. If an insurer fails to correct
deficiencies within a reasonable period of tine, the
Departnment of Public Welfare will notify the |Insurance
Depart ment of the deficiencies.

(4) The conm ssioner shall reserve the right to renove
precertification status of |ong-termcare insurance policies

when deened necessary. |If the Insurance Departnent renoves
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precertification status froma |ong-term care insurance
policy, policyholders who purchased their policies while the
policy was precertified will retain their right to asset
protection. Policyhol ders who purchase their policies after
the renoval of precertification status will have no right to
asset protection.

(5) If an insurer prepares a service sunmary which is
used in a Medicaid application for a policyhol der and the
policyhol der is found eligible for Medicaid, but after
recei ving Medi caid services, the policyholder is found to be
ineligible for Medicaid solely by reason of errors in the
insurer's service sunmary or docunentation of services, the
Departnment of Public Welfare may require the insurer to pay
for services counting toward asset protection required by the
pol i cyhol der until the insurer has paid an anmobunt equal to
t he anount of the insurer's errors; after which, the
policyholder, if otherwise eligible, shall qualify for
Medi cai d cover age.

(6) |If the Departnent of Public Welfare determ nes that
an insurer's records pertaining to a policyhol der who has
recei ved Medi caid benefits are in such condition that the
Department of Public Wl fare cannot determ ne whether the
pol i cyhol der qualifies for asset protection, the Departnent
of Public Welfare may require the insurer to pay for services
counting toward asset protection required by the policyhol der
until the insurer has paid an anount equal to the anount of
the insurer's errors; after which, the policyholder, if
otherwise eligible, shall qualify for Medicaid coverage.

(7) Conpliance with paragraphs (5) and (6) is a

requirenent for a policy to retain precertification.
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CHAPTER 11
M SCELLANEQUS PROVI SI ONS
Section 1101. Severability.

The provisions of this act are severable. |If any provision of
this act or its application to any person or circunstance is
held invalid, the invalidity shall not affect other provisions
or applications of this act which can be given effect w thout

the invalid provision or application.
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Section 1102. Repeals.

10 Al'l acts and parts of acts are repeal ed insofar as they are
11 inconsistent with this act.

12 Section 1103. Effective date.

13 This act shall take effect in 60 days.
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